                                                 
             STATE OF MISSOURI

                     

   PUBLIC SERVICE COMMISSION
At a session of the Public Service Commission held at its office in Jefferson City on the 15th day of May, 2003.

In the Matter of the Implementation of the Local 
)

Circuit Switching Aspects of the Federal Communications
)    
Commission’s Order Adopting New Rules for Network
)
   Case No. TO-2003-0476
Unbundling Obligations of Incumbent Local Phone Carriers
)

for Business Customers Served by High-Capacity Loops
)

ORDER DENYING MOTION TO OPEN CASE 

On May 6, 2003, the Staff of the Commission filed a motion asking the Commission to open a case to address issues concerning local circuit switching for business customers served by high capacity loops.  Staff’s motion indicates that this case is necessary because the Federal Communications Commission has indicated, in a press release, its intent to adopt new rules regarding the network unbundling obligations of incumbent local phone carriers.  One aspect of that new rule will be a finding that switching – a key UNE-P element – for business customers served by high capacity loops such as DS-1 will no longer be unbundled based on a national presumptive finding of no impairment.  The FCC indicates that the rule will provide that the states will be allowed 90 days to rebut the national finding of no impairment, or else will be bound by the national finding.  

The FCC has not yet issued the order mentioned in its press release but Staff anticipates that the order will be issued on May 15.   Because of the short length of time that the FCC may allow for the states to investigate the question of whether the national finding of no impairment should be rebutted, Staff urges the Commission to act expeditiously to establish a case to consider that question.  Staff also asks the Commission to take several steps to expedite its consideration of that question.  

The steps that the Staff asks the Commission to adopt are as follows:

1.
Join four incumbent local exchange carriers, which offer unbundled network elements, and 31 competitive local exchange carriers, which may purchase switching, as parties;  

2.
Give notice of this case to all ILECs and CLECs authorized to do business in Missouri and establish an intervention deadline of May 26;  

3.
Order that data request responses be made within ten days rather than the twenty days established by regulation; 

4.
Shorten the time allowed to respond to pleadings to five business days rather than the ten days established by regulation;

5.
Establish a Protective Order;

6.
Order the CLEC parties in the case to, within ten days of the release of the FCC’s order, either provide the Commission’s Staff with the documentation that they possess that is relevant to the issue of circuit switching for businesses served by high capacity loops, including the number of switches, location of switches, number of customers served by each switch, capacity of each switch, and any other information that the FCC may reference in its order, or to file a pleading requesting that they be excused as a party; and 

7.
Establish a procedural schedule (Staff proposed alternative schedules depending upon the effective date of the FCC’s order).     

After reviewing Staff’s motion, the Commission concludes that Staff’s motion is premature.  The Commission does not wish to establish a case until the FCC has issued its order and it can be determined exactly what actions the Commission may need to take.  Therefore, Staff’s motion will be denied and this case will be closed.  
IT IS THEREFORE ORDERED:

1. That Staff’s Motion for Expedited Treatment to Open Case to Address Local Circuit Switching for Business Customers Served by High-Capacity Loops is denied. 

2. That this order shall become effective on May 15, 2003.

3. That this case shall be closed effective May 15, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw and Forbis, CC., concur

Woodruff, Senior Regulatory Law Judge 
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