BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
	In the Matter of a Commission Inquiry into the Possibility of Impairment without Unbundled Local Circuit Switching When Serving the Mass Market.
	)))
	Case No. TO-2004-0207


STAFF’S MOTION FOR CLARIFICATION OF PROTECTIVE ORDER


COMES NOW the Staff of the Missouri Public Service Commission and for its motion for clarification of protective order states: 


1.
On January 26, 2004, the AT&T Communications of the Southwest, Inc., AT&T Local Services on behalf of TCG St. Louis, Inc. and TCG Kansas City, Inc., Birch Telecom of Missouri, Inc., and Z-Tel Communications, Inc. (“CLEC Coalition”) served the Staff with the following data requests:  
DR NO. 1: Provide copies of your responses to Data Requests served on you in Case No. TR-2004-0207 by any party, excepting those served on you by any member of the CLEC Coalition.

DR NO. 2: Provide copies of the responses you received to Data Requests you served upon any party in Case No. TR-2004-0207, excepting responses you have received from any member of the CLEC Coalition.


2.
Section 386.480 RSMo 2000 makes it a misdemeanor for the Staff to provide to the CLEC coalition the information requested in DR No. 2, absent Commission order.  The text of section 386.480 RSMo 2000 follows:

No information furnished to the commission by a corporation, person or public utility, except such matters as are specifically required to be open to public inspection by the provisions of this chapter, or chapter 610, RSMo, shall be open to public inspection or made public except on order of the commission, or by the commission or a commissioner in the course of a hearing or proceeding. The public counsel shall have full and complete access to public service commission files and records. Any officer or employee of the commission or the public counsel or any employee of the public counsel who, in violation of the provisions of this section, divulges any such information shall be guilty of a misdemeanor.

3.
The protective order the Commission issued in this case, in part, provides:  

F. If material or information to be disclosed in response to a data request contains material or information concerning another party which the other party has indicated is confidential, the furnishing party shall notify the other party of the intent to disclose the information.  The other party may then choose to designate the material or information as HIGHLY CONFIDENTIAL or PROPRIETARY under the provisions of this Protective Order.


4.
Attached hereto is a copy of the objection that the Staff has submitted to the CLEC coalition in response to its DR No. 2.  A copy of the data request itself is also attached hereto.


5.
As stated in its objection, while the Staff views information that it obtained from companies in response to Staff data requests issued prior to the establishment of Case No. TO-2004-0207 to fall without the scope of the protective order issued in Case No. TO-2004-0207, it appears to the Staff that the Commission may have intended that the protective order the Commission issued in Case No. TO-2004-0207 is the authorization referred to in section 386.480 RSMo 2000 quoted above.


6.
In light of SBC Missouri’s objection to the Staff providing to the CLEC coalition any information that the Staff has received from SBC Missouri in response to data requests issued by the Staff, the Staff requests that the Commission clarify its protective order so that the Staff may modify its response to the CLEC coalition’s data request if the Staff has not carried out the Commission’s intent.  For convenience, a copy of the Commission’s protective order in this case is attached.  The Staff notes that a number of companies that may not be parties to this case undoubtedly will have an interest in any decision the Commission may have on this request, accordingly the Staff has sent a copy of this motion to the companies listed in Appendix 1 of the Staff’s objection to the CLEC coalition’s data request no. 2 that are not parties in this case.

WHEREFORE, the Staff moves the Commission to clarify whether the protective order that the Commission issued in this case was intended by the Commission to be an order by the Commission that authorizes the Staff to disclose in data request responses information that it received from a company and, if so, the scope of the Staff’s authority to make such disclosure, in particular, where a company has objected to the Staff making the disclosure.
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