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OPINION:

- 1. History of the Proceeding

On February 17, 2009, Ormet Primary Aluminum Corporation (Ormet) filed an
application pursuant to Section 4905.31, Revised Code, to establish a unique arrangement
with the Ohio Power Company and Columbus Southern Power Company {AEP-Ohio) for
electric service to its aluminum-producing facility located in Hannibal, Ohio. In its
application, Ormet requests that the Comumission establish a unique arrangement for
electric service with AEP-Ohio that links the price of electricity for its facility for calendar
years 2010 through 2018 with the price of alumitum as reported on the London Metal
 Exchange (LME). Ormet filed an amended application on April 10, 2009, to reflect the
possible curtailment of the equivalent of at least two of its six potlines.

On March 9, 2009, Industrial Energy Users-Chio (IEU-Ohio) filed comments '
regarding Ormet’s application. Further on April 28, 2009, Ohio Energy Group (OEG) and
Kroger Company (Kroger) each filed comments regarding Ormet’s amended application.

Motions to intervene were filed by AEP-Ohio, IEU-Ohio, OEG, Kroger, and the
Ohio Consumers’ Counsel (OCC). Those motions were granted by the attorney examiner,

Based upon the comments, the attorney examiner set this matter for hearing. The
hearing in this matter commenced on April 30, 2009, and concluded on June 17, 2009. At
the hearing, Ormet presented four witnesses, OCC presented three witnesses, and Staff
presented one witness. Briefs were filed on July 1, 2009, by Ormet, AEP-Ohio, OCC and
OEG, IEU-Chio, Kroger, and Staff,

11, Discussion and Conclusions

In support of the unigue arrangement, Ormet argues that the benefits to the region
of keeping Ormet in operation will more than offset the delta revenue paid by other
ratepayers. Ormet claims that the undisputed expert testimony in the record of this
proceeding demonstrates that, at full operations, Ormet provides $195 million of benefits
to the regional economy (Ormet Ex. 5 at 1),

Ormet also contends that the proposed unique arrangement furthers the policy of
the State of Ohio. as codlﬁed in Section 4928.02, Revised Code. Ormet claims that the
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unique arrangement is designed to meet the specific needs of Ormet with respect to the
price, terms, conditions, and quality options of electric service as specified by Section
4928.02(B), Revised Code. Further, Ormet claims that the unique arrangement will help
Ohio compete in the global economy pursuant to Section 4928.02(N), Revised Code.
Ormet contends that it competes in a global market and needs affordable energy in order
to compete.

Ormet further contends that it has provided the information needed by the
Commission to approve the unique arrangement. Ormet notes that it has provided an
affidavit from its chief executive officer verifying the information provided in the
application and that it has also provided verifiable data in support of the application.

OCC and OEG claim that Ormet’s economic analysis of its impact on the region is
flawed because it fails to factor in the negative economic impact on the rest of the state
from raising electric rates to pay for the delta revenues (Tr. I at 263, 265). OCC and OEG
assert that there will be a clear negative economic impact to requiring all other AEP-Ohio
ratepayers to pay increased rates to pay for the delta revenues under the proposed unique
arrangement,

IEU-Ohic notes that the Commission may approve a proposed unique arrangement
if it is shown to be just and reasonable and that it furthers the policy of this state.
However, IEU-Ohio argues that Ormet’s application should not be approved. TEU-Ohio
claims that there are no clear or reliable indications of how the proposed unique
arrangement will produce sufficient beneficial outcomes to make the transfer of revenue
responsibility just and reasonable. IEU-Ohio alleges that there are many unanswered

‘questions regarding the proposed unique arrangement, including questions related to the

future price of alwminum, the treatment of delta revenue, pending litigation between
Ormet and its alumina supplier, Ormet's ability to negotiate a new tolling contract, the
sale of significant assets currently owned by Ormet, and the minimum cash requirement
associated with labor costs for 2010 and beyond.

The Commission finds that Ormet’s application for a unique arrangement should be
approved subject to a number of modifications set forth below. The evidence in the record
of this proceeding demonstrates that Ormet provides significant economic benefits to the
region, Specifically, the evidence demonstrates that Ormet provides $195 million in total
employee compensation and benefits to the regional economy (Ormet Ex. 5 at 1). The
evidence also indicates that Ormet is a key employer for the region (Ormet Ex. 5 at 3-4)
and that Ormet’s operations are responsible, indirectly, for the creation of an additional
2,400 jobs in the region (Tr. 1 at 262-263). TFurther, the record shows that Ormet's
operations generate over $6.7 million in fax revenue each year (Tr. 1 at 271). Finally,
although OCC and OEG, as well as Staff, claim that the increased rates paid by ratepayers
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will have a negative economic effect on the state’s economy, no party presented evidence
in the record which quantified this negative effect (TR, 1 at 264-265).

The Commission notes that, although the proposed wunique arrangement covers the
period between January 1, 2009 and December 31, 2018, the specific terms and conditions
of the unique arrangement are distinctly different for calendar year 2009 than for the
remaining years of the unique arrangement. Therefore, the Commission will address the
terms related to calendar year 2009 separately.

A. Terims of the Unique Arrangement for Calendar Year 2009

Under the terms of the amended application, for the balance of calendar year 2009,
Ormet will pay AEP-Ohio the lesser of the applicable AEP-Ohio tariff rate or $38.00 per
MWHh. If Ormet reduced its production by the equivalent of at least two potlines, Ormet’s
rate would be reduced to the lesser of the apphcable AEP-Ohio tariff rate or $34.00 per
MWh. Ormet requests that the rate for 2009 going forward be set at a level that, taking
into account the rate that Ormet has been paying to date, would result in an average rate
of $38.00 per MWh for the portion of the year that Ormet was above the four potline
operating level and an average rate of $34.00 per MWh for the portion of the year that
Ormet was operating at four potlines or less.

OCC and OBG argue that, while Ormet’s proposed unique arrangement for 2009 is
reasonable in most respects, the provisions calling for retroactive recovery of discounted
rates should be rejected. OCC and OEG note that the proposed unique arrangement
requests the Commission make the unique arrangement retroactive to January 1, 2009,
OCC and OEG allege that this would result in Ormet receiving discounted rates for
electricity that were different from the rates which were approved and in effect at the time
the service was delivered. OCC and OEG argue that this would constitute retroactive
ratemaking which is prohibited. Lucas County v. Public Util. Comm. (1997), 80 Ohio St.3d
344, 348-349. Further, OCC and OEG contend that Ormet should be required to pay AEP-
Ohio’s economic development rider. OCC and OEG note that this rider is unavoidable
and that Ormet should pay this rider just like all other customers,

Finally, OCC and OEG claim that the proposed unique arrangement for 2009 is
unreasonable and unlawful because it provides compensation to AEP-Chio for its POLR
responsibilities when Ormet cannot shop under the contract. OCC and QEG claim that,
because AEP-Ohio will not incur any risk that Ormet would leave and come back to
system and seck service when the market makes it more economical, AEP-Ohio should not
assess a POLR charge on Ormet, and ratepayers should not pay any discount which
compensates AEP-Ohio for a non-existent POLR risk for this consumer.
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AEP-Ohio argues that the Commission should not reopen its prior approval of the
temporary amendment to the 2007-2008 contract between Ormet and AEP-Ohio. This
temporary amendment was approved by the Commission effective January 1, 2009, AEP
contends that, if the Comunission approves the proposed unique arrangement, the unique
arrangement should be effective on a prospective basis only because an earlier effective
date would violate the terms of the temporary amendment.

Staff notes that Ormet’s rate for 2009, the first year of the agreement, would be fixed
at either $38 per MWh or $34 per MWh, depending on the number of potlines in operation
(OCC Ex. 3 at 6-7). Although Staff had previously recommended that the Commission
bifurcate this proceeding and address calendar year 2009 separately, Staff recommends
Commission approval of the terms for the first year of the unique arrangement.

The Commission finds that the terms of the unique arrangement for 2009 should be
approved subject o the following modifications, With respect to price, the Commission
orders AEP-Ohio to bill Ormet, for the balance of 2009, at a rate which, for all of calendar
year 2009, averages $38.00 per MWh for the periods when Ormet was in full operation
(i.e., six potlines), $35.00 per MWh for the periods when Ormet curtailed production to 4.6
potlines, and $34.00 per MWh for the periods when Ormet curtailed production to 4
potlines. This rate will ensure that Ormet will receive the benefits of the rates proposed
for calendar year 2009 in its amended application without bifurcating the proceeding as
originally proposed by Staff, Further, this rate is contingent upon Ormet maintaining
employment levels at 900 employees for calendar year 2009 pursuant to Ormet’s
representations in the record of this proceeding (Crmet Ex, 11A at 5-6; Tr, I at 425).

However, with respect to the delta revenue for 2009, the Commission believes
further proceedings are necessary regarding the recovery of delta revenues by AEP-Ohio
for calendar year 2009. Therefore, the Commission authorizes AEP-Ohio to defer the delta
revenues created by the unique arrangement for the remainder of calendar year 2009, and
the Commission directs AEP-Ohio to file an application to recover the appropriate
amounts of the deferrals authorized by the Commission in Case No, 08-1338-EL-AAM and
the delta revenues for calendar year 2009,

The approved unique arrangement shall be effective for services rendered
following the filing in this docket of an executed power agreement which conforms to the
modifications ordered by the Commission in this Opinion and Order. Although the
power agreement shall be effective for services rendered after the filing of an executed
power agreement, the Commission retains the right, upon review of the executed power
agreement, to order further revisions to the power agreement in order to ensure that the
powet agreement conforms to the modifications of the proposed unique arrangement
ordered by the Commission in this Opinion and Order.
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B.  Terms of the Unique Arrangement for Calendar Years 2010 through 2018

For calendar years 2010 through 2018, the rate Ormet will pay under the proposed
unique arrangement will be determined based upon schedules filed each year with the
Commission. Each schedule would include an “indexed rate” and a “target price.” The
indexed rate would be the rate that Ormet could pay to produce the minimum cash flow
necessary to sustain operations and pay its required legacy costs depending upon the LME
price of aluminum. The target price will be the projected average price of aluminum for
the calendar year as reported on the LME at which Ormet would be able to pay the AEP-
Ohio tariff rate and still maintain the minimum cash flow necessary to maintain its
operations and pay its required legacy costs. Under the proposed unique arrangement,
the Commission may require an independent third-party review of each year's schedule at
Ormet’s expense,

When the LME price of aluminum is less than or equal to the target price, Ormet
will pay the indexed rate. When the LME price of aluminum is greater than the target
price, but not more than $300 per tonne above the target price, Ormet will pay 102 percent
of the AEP-Ohio tariff rate. When the LME price is greater than $300 per tonne than the
target price, Ormet will pay 105 percent of the AEP-Ohio tariff rate. At the end of each

year, there will be a true-up to reconcile the projected LME prices for the year with the
actual LME prices.

With respect to the terms of the unique arrangement for calendar years 2010
through 2018, intervenors in this proceeding and Staff have raised a number of specific
arguments related to: (1) the proposed discount and delta revenue recovery; (2} potential
delta revenue credits; (3) POLR charges; (4) deposit and advance payment requirements;
and (5) the need for future review of the proposed unique arrangement, Although the
Commission will approve the proposed unique arrangement, the Commission will order a
number of modifications to the unique arrangement in order to address the issues raised
by intervenors and Staff.

1) Proposed Discount and Delta Revenue Recovery

IEU-Ohio argues that the unique arrangement, if approved, would impose an
excessive burden on other customers of AEP-Ohio. IEU-Ohio claims that, under the
pricing formula contained in the proposed unique arrangement and assuming an AEP-
Ohio tariff rate of $44.24 per MWh, Ormet would need to sell aluminum at $2,843 per
tonne to avoid creating delta revenues; however, if Ormet sold aluminum in 2010 at $1,602
per tonne, which was the LME forward price as of April 29, 2009, delta revenues would
amount to $283 million (OEG Ex. 1; OEG Ex. 6).
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Likewise, OCC and OEG claim that the proposed unique arrangement is
unreasonable because it fails to limit the delta revenues that ratepayers could be asked to
pay.  OCC and OEG note that any LME price less than $2,200 per tonne will result in
Ormet being paid, in the form of a credit on its bill, to use electricity (Tr. I at 153; Tr. I at
297). As of May 1, 2009, the LME futures price for July 2010 was $1,602 per tonne (Tr. [ at
150-1535), OCC and OEG claim that, if the futures price for July 2010 accurately reflects the
actual LME price for July 2010, Ormet will be paid $77.1 million to use power in 2010 (Tr. I
at 1563). OCC and OEG contend that there is no basis in law for the proposed unique
arrangement and that Ormet has failed to provide any credible legal justification for
requiring ratepayers to pay cash to a company beyond discounting rates to zero dollars.
Therefore, OCC and OEG conclude that the proposed unique arrangement would not be
reasonable without an appropriate floor for the rate Ormet will pay.

OCC and OEG note that, although the total impact of wages on the states of Chio,
West Virginia and Pennsylvania, if Ormet wete to close, would be $195 million per year
(Ormet Ex. 8 at 4), half of the employees and retirees identified in the amended application
reside in Pennsylvania and West Virginia (Ormet Ex. 5 at 5), and a substantial amount of
the tax revenues received from Ormet goes to West Virginia (Ormet Ex. 5 at 11-12). Thus,
OCC and OEG conclude that Ormet's economic study should be discounted by 42 percent
before it can be considered a relevant study on the Ohio economic impact of a potential
closing by Ormet. OCC and OEG note that Staff recommended in the hearing that the
amount of the rate discount be limited to $54 million per year and that the discount be
phased out over the term of the contract (Staff Ex 2 at 3), However, OCC and OEG
maintain that the limit should not exceed $32 million, the amount of wages of the Chio
workers at the Ormet plant.

Kroger argues that, when considering a proposed unique arrangement, the
Commission must balance all costs of the proposed arrangement with the benefits of
assuming those costs. Further, Kroger contends that, in order to avoid exposing .
ratepayers to unreasonable and unlimited risk, any unique arrangement approved by the
Commission in this proceeding should include reasonable protections for AEP-Ohio
ratepayers, Kroger believes that the reasonable protections should include a definitive
limnit on the cost that ratepayers are required to pay, by either limiting the discount Ormet
receives to a certain percentage below AFP-Ohio’s tariff rates or placing a dollar limit on
the amount of delta revenues AEP-Ohio may recover annually from the unique
arrangement,

AEP-Ohio believes that the amount of any discount to be provided to Ormet is a
matter for the Commission’s judgment, However, AEP-Ohio claims that, under Section
4905.31(E), Revised Code, AEP-Ohio must be provided full recovery of all delta revenues
under the unique arrangement because the statute specifies that all costs of an economic
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development program or job retention program are recoverable by an electric utility,
including all “revenue forgone,”

Ormet claims that the potential harm predicted by the intervenors in this
proceeding is speculative and based upon an unlikely worst case scenario. Ormet
contends that the delta revenue calculations by OCC and OEG are based upon the
erroneous assumption that current LME forward prices are reliable predictors of future
LME prices and that future LME prices are likely to stay below $1,941 per tonne (OCC Ex.
3 at 11-12). However, Ormet contends that a more reliable projection predicts that
aluminum prices will be near $2,000 per tonne by the end of 2009 (Ormet Ex. 9at1; Tr. L at
173-174). Ormet also claims that there are several additional factors that will lower its
costs, and the need for rate discounts, over time; these factors include deleveraging
through the proceeds raised by asset sales and internaily-generated cash (Ormet Ex. 7 at
2}, and reductions in Ormet’s pension contributions beginning in 2013 (Tr. IIT at 434-436).

Staff argues that any unique arrangement approved by the Commission should
contain a floor and a ceiling. The Staff believes that a price floor, below which a
customer’s payments cannot go, reflects the need to maintain the customer’s incentive to
operate efficiently and effectively. Staff maintains that a maximum reduction of 25 percent
from the tariff rate is the appropriate balance, keeping the customer focused on efficiency
but providing temporary assistance as well (Staff Ex. 2). This floor would result in a
maximum rate discount of $54 million.

In addition, Staff argues that there should be a ceiling on the amount of delta
revenue to be recovered from other ratepayers. Staff notes that the benefits of unique
arrangements to other ratepayers are limited and that the ability of other ratepayers to pay
for delta revenues is likewise limited. Staff believes that the primary benefit of the unique
arrangement is the potential preservation of jobs in Ohio; thus, Staff argues that the cap on
annual delta revenue recovery should be set initially at $54 million, which is the amount of
Ormet's payroll. In addition, Staff recommends that the amount of any discount be
reduced by 11 percent of the initial discount each year during the term of the unique
arrangement.

Ormet argues that the $54 million cap proposed by Staff is insufficient. Although
Ormet believes that the aluminum market will rebound, Ormet claims that this market is
highly volatile and that any cap must address this volatility (Ormet Ex. 6 at 6-7). Ormet
maintains that the $54 million cap proposed by Staff is inadequate given the volatility of
the aluminum market. Ormet claims that, if the discount in any given year is not sufficient
1o keep Ormet in business, then the entire contract will fail and Ormet will likely need to
curtail production at its Hannibal facility. '
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Moreover, Ormet contends that Staff's proposed cap is unreasonable and
speculative, Ormet believes that Staff’'s proposed cap fails to consider what Ormet needs
to operate or to balance the costs of discounts against Ormet’s benefits to this state. Ormet
also claims that Staff has provided no support for its position that a maximum reduction of
25 percent from the tariff rate is appropriate. Purther, Ormet contends that Staff has not
demonstrated that its proposed $54 million cap would enable Ormet to remain in business
for the years 2010 through 2019,

The Commission agrees with Staff's position that, generally, unique arrangements
must contain a floor, a minimum amount that the party seeking a unique arrengement
should be required to pay, and a ceiling, a maximum amount of delta revenue which the
ratepayers should be expected to pay. Ormet represents that it does not oppose the
application of a cap or floor to its contract (Ormet Brief at 21).

With respect to a floor, Ormet proposes a number of different methods for
establishing a floor, with a range of $93 million to $114 million as the maximum discount
from tariff rates. This range includes the variable costs of production of the electricity
consumed by Ormet, which testimony indicates would be approximately $20 million (Tr. I
at 235; Staff Ex. 2A, Tr. IV. at 478-479, 491-492), On the other hand, Staff has proposed a
floor in which Ormet would receive a maximum discount from tariff rates of $54 million,
OCC and OEG propose a floor of $32 million, based upon the total wages paid to Ormet’s
employees who reside in this state, |

Based upon the record in this case, the Commission finds that Ormet’s rate should
be determined as proposed in the unique arrangement, but with a floor, or maximum
discount from teriff rates. Although the Commission does not agree with Staff’s
recommendation on the amount of the floor, this floor should be implemented in the
manner proposed by Staff at the hearing (Staff Ex. 2). Moreover, the Commission is not
persuaded by the arguments presented by OCC and OEG that the Commission should
consider only the Ohio portions of the regional economy. All of the jobs which would be
retained under the proposed unique arrangement are located in this state irrespective of
where the employees reside. Further, neither OCC nor OEG presented any economic
analysis regarding how much of the indirect benefits of Ormet’s continuing to remain in
operation advantage the residents of this state as opposed to other states.

Therefore, the Commission will modify the proposed unique arrangement to set the
maximum rate discount at $60 million for calendar years 2010 and 2011. The Commission
has based the floor upon the variable costs of production of the electricity consumed by
Ormet at full capacity, which the testimony at hearing indicates would be approximately
$90 million. However, testimony in the record also indicates that, at the time of the
hearing, Ormet was in the process of curteiling production to 4 potlines (Tr. 1 at 70-71).
This curtailment of operations should reduce Ormet’s demand for electricity by
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approximately one-third; therefore, the Commission has reduced the estimate of the
variable costs of production of the electricity of $90 million by one-third to $60 miilion.
The Comumnission finds that this is an appropriate floor or maximum discount for Ormet.
This floor will be subject to two adjustments: a flexible phase down and a reduction in the
discount due to reductions in employment, both of which will be discussed below.

With respect to the ceiling, or the maximum amount ratepayers should be expected
to pay in any given year, the Commission agrees with Staff and the intervenors that the
ability of ratepayers to fund the recovery of delta revenues is not unlimited. 'Ormet
contends that the Staff has not offered proof for its recommendation of what ratepayers
can afford to pay. However, Ormet, not Staff nor the intervenors, has the burden of proof
in this proceeding, and it is Ormet that has failed to present evidence contravening the
Staff's expert testimony, which was based upon substantial experience in relevant utility
matters in this state (Staff Ex. 1 at 1; Tr. II at 336-338; Tr. IV at 505). Thetrefore, the
Commission will adopt Staff’s recommendation of $54 million as the maximum amount of
delta revenue which ratepayers should be expected to pay in a given year.

However, this will result in a potential differential of up to $6 million per year
between the $60 million maximum discount from tariff rates for Ormet and the $54 million
maximum in delta revenues which ratepayers can be expected to pay. AEP-Ohio will be -
authorized to defer this differential, with carrying costs equal to AEP-Ohio’s long term
cost of debt, during the term of the unique arrangement, During this time, all delta
revenue credits attributable to above-tariff payments by Ormet, to be calculated as
discussed below, will be first applied to reduce or eliminate the deferral and carrying
charges before being applied to AEP-Ohio’s economic development rider, At the end of
the term of the unique arrangement, AEP-Ohio will be permitted to recover any remaining
deferred amounts, including carrying charges, through its economic development rider.

With respect to the adjustments to the floor, or maximum rate discount, the
Commission agrees with Staff's recommendation that the unique arrangement be modified
to phase down the discount over time. Ormet represents that there are several additional
factors that will lower its costs, and in turn the need for rate discounts, over time; these
factors include deleveraging through the proceeds raised by asset sales and internally-
generated cash (Ormet Ex. 7 at 2) and reductions in Ormet’s pension contributions
beginning in 2013 (Tr, III at 434-436, 457-458), Therefore, although the $60 million floor
will be in effect for calendar years 2010 and 2011, the Commission finds that, for calendar
year 2012, the floor should be reduced to $54 million; for calendar years 2013 &uough
2018, the remaining six years of the contract, the floor should be reduced each year by $10
million, until it phases out completely for calendar year 2018.

The Commission also acknowledges that the aluminum market is subject to a great
deal of volatility and that the unique arrangement should address that volatility.
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Therefore, for calendar year 2013 through 2018, Ormet may elect to use, in the current
year, any unused portion of the floor from a previous year (or years). Ormet shall apply
this election by providing written notice to AEP-Ohio and by filing such notice in this
docket. For example, if, due to LME prices in 2014, Ormet only uses a discount of $28.75
million, leaving $6 million of the 2014 discount unused, Ormet may elect to increase the
floor in calendar year 2015 (or 2016 through 2018) by the $6 million unused discount, -In
no event will an adjusted floor be permitted to exceed $54 million in any year between
2013 and 2018. This should assist Ormet in weathering any short-term swings in the LME
market while ensuring that the floor, or maximum rate discounf, phases out over the
duration of the unique arrangement. :

Second, the Comumission notes that the primary purpose of the unique arrangement
is to retain jobs rather than to boost worldwide aluminum production or ta enrich Ormet's
investors. Any rate discounts provided to Ormet must be directly related to Ormet
maintaining certain levels of employment. The record in this case demonstrates Ormet
cannot continue to employ 900 employees beyond 2009 with curtailed production (Tr, I1I
at 425). Therefore, under the unique arrangement, Ormet will be required to maintain an
employment level of full-time employees of 650. Ormet will be required to provide a
monthly report to Staff and AEP-Ohio detailing its employment levels. The floor will be
reduced each month by $10 million for every 50 employees below 650 full-time employees
that were employed by Ormet for the previous month. This reduction will be in addition
to any planned phase down of the floor discussed above.

2) Potential Delta Revenue Credits

Kroger argues that the unique artangement must provide for a greater share in the
benefits for AEP-Ohio ratepayers in the event that aluminum prices rise above the target
price. Kroger claims that ratepayers are being asked to bear the risk of declining
aluminum prices and, therefore, should receive a reasonable return in the event that
aluminum prices rebound. Kroger does not believe that a potential five percent gain is
sufficient to compensate ratepayers for these risks. ‘

OCC and OEG also allege that, under the proposed unique arrangement, AEP-
Ohio’s ratepayers bear great risks related to the price of aluminum while receiving little
benefit if the price of aluminum rises. OCC and OEG cite to the testimony of OCC witness
Ibrahim that the proposed unique arrangement facks symmetry regarding the risks and
benefits born by AEP-Ohio’s customers (OCC Ex. 3 at 14-15). OCC and OEG claim that, if
aluminum prices double from the price when Dr. Ibrahim filed his testimony, the possible
benefit to AEP-Ohio’s ratepayers would only be $3.6 million to $8.9 million (OCC Ex. 3 at
15). On the other hand, if the futures price for July 2010 accurately reflects the actual LME
price for July 2010, Ormet will be paid $77.1 million to use power in 2010 and ratepayers
would be responsible for delta revenues of $281.1 million. OCC and OEG contend that



09-119-EL-AEC _ -12-

this asymmetry is extremely disadvantageous to AEP-Ohio’s ratepayers because these
ratepayers will bear huge risks for delta revenues while the benefits are extremely unlikely
and minimal compared to the risks, Consequently, OCC and OEG recommend that a
reasonable symmetry would require Ormet to pay a rate that exceeds the tariff rate by
$0.049 per MWh times 50 percent for each $1 per tonne when the actual LME price exceeds
the target price. AEP-Ohio would receive delta revenue credits for the amount that Ormet
pays in excess of tariff rates with a maximum delta revenue credit cap of $16.35 million per
year.

Ormet contends that the proposed unique arrangement is designed to assure that
Ormet is not unreasonably benefitted at the expense of AEP-Ohio’s ratepayers. Ormet
notes that the unique arrangement is designed to impose the minimum burden on
ratepayers by providing for the minimum cash flow necessary to keep its Hannibal facility
in operation and pay its required legacy costs; the unique proposed arrangement does not
guarantee that Ormet will earn a profit or a particular rate of return. Further, Ormet notes
that it has voluntarily offered to pay above-tariff rates when the LME price of aluminum is
greater than the target price.

The Commission finds that the unique arrangement, as filed, contains insufficient
potential benefits to ratepayers in relation to the risks which Ormet proposes the
ratepayers bear. Further, the Commission notes that the record indicates that Ormet will
be able to substantially reduce its pension fund obligations beginning in the future (Tr. III
at 434-436). However, the Commission finds that this can be addressed by increasing the
amounts that Ormet will pay when LME prices exceed the LME target price. Therefore,
beginning in 2012, if the LME price is greater than the LME target price, but not more than
$300 above the LME target price, Ormet will pay 104 percent of the AEP-Ohio tariff rate
rather than 102 percent of the AEP-Ohio tariff rate. Assuming full operations at Ormet’s
facility, this will increase the Ormet’s potential contribution to delta revenue credits to
approximately $8.74 million per year from $4.37 million. Further, if the LME price is
greater than $300 above the LME target price, Ormet will pay 108 percent of the AEP-Ohio
tariff rate rather than 105 percent of the AEP-Ohio tariff rate. This will increase Ormet's
potential contribution to delta revenue credits to approximately $17.48 million per year
from $10.91 million.

The Commission finds that any amounts paid by Ormet in excess of AEP-Ohio’s
tariff rates should be considered as delta revenue credits. AEP-Ohio is directed to apply
the delta revenue credits first to any deferred amounts, including carrying charges, of
delta revenues. Any remaining delta revenue credits should be applied to AEP-Ohio’s
economic development rider.
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3) POLR Charges

OCC and OEG claim that the proposed unique arrangement is unreasonable and
unlawful because it compensates AEP-Ohio for POLR charges when Ormet cannot shop
under the unique arrangement. Under terms of the proposed unique arrangement, AEP-
Ohio would be the exclusive supplier to COrmet’s Hannibal facility (Ormet Bx. 8,
Attachment A at 8-9; Tr. I at 37; Tr. IV at 484), OCC and OEG reason that, since there is no
risk that Ormet will shop generation service while the contract is in effect, there is no risk
to AEP-Ohio that it will be called to serve as Ormet’s provider-of-last-resort; therefore, a
POLR charge should not be assessed upon Ormet, and the other ratepayers should not pay
deita revenues for POLR charges. '

Kroger also contends that POLR charges should be excluded from the amount of
delta revenues recovered by AEP-Ohio. Kroger reasons that, because Ormet will be
contractually obligated to receive electricity from AEP-Ohio under the proposed unique
arrangement, there is no risk to AEP-Ohio that Ormet will purchase electricity from an
alternative electric service supplier. Kroger claims that, under the proposed unique
arrangement, AEP-Ohio would still receive compensation for being the POLR supplier
without incurring POLR costs. Further, Kroger believes that AEP-Ohio should be required
to share the cost of any discount to Ormet since AEP-Ohio benefits financially from
continued Ormet operations.

AEP-Ohio argues that the POLR charges authorized in its electric security plan
should not be reduced. AEP-Chio notes that the policy of the State is to promote
competitive generation markets and customer choice. Section 4928.02, Revised Code.
AEP-Ohic believes that any Commission order keeping Ormet's load out of the
competitive markets for ten years would conflict with that policy. Further, AEP-Ohio
contends that the Commission has already determined, in its electric security plan
proceeding, that a customer should not be able to give up its statutory right to obtain
service from a competitive supplier in exchange for avoiding the POLR charge. Instead,
the only opportunity for a customer to avoid the POLR charge is to switch to a competitive
supplier and agree to pay market rates for generation upon any return to the electric
utility.  In re Columbus Sothern Power Co. and Ohio Power Cp., Case No. 08-917-EL-850 et
al., Opinion and Order (March 18, 2009) at 40.

The Commission finds that, under the terms of the unique arrangement, AEP-Ohio
will be the exclusive supplier to Ormet (Tr. I at 37-38; Tr. IV at 484). Therefore, there is no
risk that Ormet will shop for competitive generation and then return to AEP-Ohio’s POLR
service. If AEP-Ohio were to tetain these charges, AEP-Ohio would be compensated for a
service it would not be providing. Moreover, our decision in the AEP-Ohio electric
security plan is inapplicable to this case because that holding addressed customers
receiving service under AEP-Ohio’s standard service offer rather than a customer
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receiving service under a unique arrangement specifically approved by the Commission.
Therefore, the Commission finds that the unique arrangement should be modified such
that any POLR charges paid by Ormet are used to reduce the AEP-Ohio’s ratepayers’
obligations under the unique arrangement. During the term of the unique arrangement,
AEP-Ohio shall credit any POLR charges paid by Ormet to its economic development
rider in order to reduce the impact of the unique arrangement on other ratepayers’ bills.

4) Deposit and Advance Payment Provisions

IEU-Ohio observes that the proposed unique arrangement would shift ail risk of a
potential default by Ormet to AEP-Ohio’s customers by relieving Ormet of its current
obligation to provide a security deposit as long as AEP-Ohio is permitted to treat any
defaulted amounts as delta revenue to be recovered from its customers (Ormet Ex. 8,
Attachment A at 14). IEU-Ohio argues that there is no real offset to the costs as a result of
shifting the default risks to the other ratepayers and that this is part of the excessive
burden placed upon AEP-Ohio’s ratepayers under the proposed unique arrangement,

Ormet claims that all it is seeking with respect to deposit and advance payment
terms is a return to standard tariff terms (Tr. I at 124, 227), Ormet believes that these terms
will benefit AEP-Ohio’s other ratepayers. Ormet notes that the calculation of the rate that
Ormet can afford to pay is based on the assumption that the cash deposit currently held by
AEP-Ohio will be returned to Ormet, thereby increasing its cash flow. If this deposit is not
returned, it will result in increasing the magnitude of the discount required and in
increasing the delta revenues to be collected from ratepayers. Thus, Ormet claims that, if
the deposit is returned, the certainty of lower delta revenues would offset any potential
risk of default.

ATP-Oho argues that the provisions in the proposed unique arrangement regarding
waiver of deposit and advanced payment should not be modified. AEP avers that any
madification would jeopardize the ability of AEP-Ohio to recover any unpaid amounts.

The Commission finds that the provisions related to deposit and advance payments
should not be modified. The record clearly demonstrates that these provisions are an
essential element of the proposed unique arrangement (Ormet Ex. 11A at 3, 4). Further,
the record also demonstrates that Ormet has curtailed its operations, which will result in
Iess ratepayer exposure to the risk of default by Ormet.

5}  Future Review of the Proposed Unique Arrangemnent

In addition, IEU-Ohio claims that the proposed unique arrangement would prohibit
the Commission and other stakeholders from seeking to modify the unique arrangement,
except in very limited circumstances, while allowing Ormet to request modifications that
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would further benefit Ormet. Likewise, OCC and OEG claim that the proposed unique
arrangement would unlawfully limit the Commission’s jurisdiction to review and modify
the agreement. Kroger also states that the Commission must have the ability to
periodically review and, if necessary, modify the unique arrangement. Further, Kroger
claims that ten years is an unreasonable amount of time to expose ratepayers to the risk
and cost of a unique arrangement; thus there must be a reasonable time limit on the
unique arrangement, Staff agrees that there should be some limit upon the length of the
unique agreement. Thus, Staff believes that there should be periodic reviews of whether
the unique agreements should continue.

The Commission believes that the provisions contained in the proposed unique
arrangement for future review will be adequate to safeguard ratepayers from undue risks
if supplemented by an additional, independent provision. The Commission notes that
Ormet has repeatedly, throughout this proceeding, represented to the Comumission its
belief that, in the long-term, LME prices will recover sufficiently for Ormet to profitably
operate. Ormet has disparaged the use of futures prices by OCC and OEG to predict
future LME prices and has argued instead that the Commission should rely instead upon
an analyst report which predicts a future rise in LME prices (Ormet Ex, 9 at 14).

Therefore, the Commission will modify the unique arrangement to provide an
additional, independent, termination provision in the event that long-term LME prices do
not recover as Ormet predicts. The Commission, above, has determined that, for calendar
years 2010 and 2011, AEP should be permitted to defer for future recovery the differential
between the floor, or maximum discount, of $60 million and the ceiling of $54 million, The
Commission will modify the proposed unique arrangement to allow the Commission to
terminate, by order, the unique arrangement if Ormet does not begin fo reduce the
amount of the accumulated deferrals, and carrying charges, through the payment of
above-tariff rates, pursuant to the terms of the unique arrangement, by April 1, 2012, The
Commmission specifically notes that the crediting of POLR charges by AEP in the form of
delta revenue credits shall not constitute the payment of above-tariff rates by Ormet for
purposes of this termination provision. Unless otherwise ordered by the Commission,
such termination shall be effective immediately upon issuance of a Commission order
terminating the unique arrangement.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)  On February 17, 2009, Ormet filed an application pursuant to
Section 4905.31, Revised Code, to establish a unique
arrangement with AEP-Ohio for electric service to its
aluminum-producing facility located in Hannibal, Ohio.
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(2)
@)

Ormet filed an amended application on April 10, 2009,

Comments regarding Ormet's application and amended
application were filed by IEU-Ohio, OEG, and Kroger.

(4)  Based upon the comments, the attorney examiner set this matter
for hearing before the Commission.

(5)  The hearing in this matter commenced on April 30, 2009, and
concluded on June 17, 2009.

(6)  The amended application is reasonable and should be approved
as modified by the Commissjon,

ORDER;
It is, therefore,

-16-

ORDERED, That the amended application for a unique arrangement filed by Ormet
be approved as modified by the Commission. It is, further,

ORDERED; That Ormet and AEP-Ohio file an executed power agreement in this

docket that conforms to the modifications ordered by the Commission, It is, further,

ORDERED, That the approved unique arrangement shall be effective for services
rendered following the filing in this docket of an executed power agreement. It is, further,

ORDERED, That AEP-Ohio be authorized to defer delta revenues for the remainder
of calendar year 2009 and for calendar years 2010 and 2011, to the extent set forth in this
Opinion and Order. Itis, further,
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ORDERED, That a copy of this Opinion and Order be served upon all parties of
record.

Paul A, Centolella

Lt A Yt
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