STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 15th day of April, 2003.

In the Matter of the Determination of Prices of
)
Case No. TO-2002-397
Certain Unbundled Network Elements
)

ORDER REGARDING PROTECTIVE ORDER

Syllabus: 

This order denies IP Communication of the Southwest’s motion for a hybrid protective order and instead approves the Commission’s standard protective order.

Procedural History and Discussion:

IP filed a motion on April 3, 2002, requesting that the Commission issue a non‑standard protective order to govern the disclosure of confidential information in this case.  IP indicated that its version of the protective order is a hybrid of this Commission’s standard protective order and the protective order utilized at the Public Utility Commission of Texas.  IP stated that the primary change is that instead of highly confidential and proprietary designations, there is a single confidential designation that allows internal experts to review the information subject to the restrictions of the protective order.  IP filed an additional pleading in support of its motion on April 18.

Southwestern Bell filed responses in opposition to IP’s request, arguing that the Commission’s standard protective order should not be replaced with the hybrid protective agreement.   AT&T Communications of the Southwest, Inc., TCG St. Louis, Inc., and TCG Kansas City, Inc. (collectively referred to as AT&T) filed their joinder in IP’s Motion for Protective Order and Response to Southwestern Bell’s Reply.  AT&T indicated that it supports IP’s proposed revised protective order in this proceeding.

Southwestern Bell filed a Reply to AT&T’s Attempt to Join IP’s Motion, alleging that AT&T’s filing is untimely and highly irregular, and requested that the Commission strike the filing.  Southwestern Bell notes that under Commission Rule 4 CSR 240‑2.080(16), AT&T had ten days to file a response to IP’s motion and that it failed to do so.  According to Southwestern Bell, AT&T is now attempting to introduce its comments supporting IP’s motion by characterizing its pleading as a ”response” to Southwestern Bell’s reply to IP.  South​western Bell claims that if parties are permitted to ignore well-established procedural rules and file pleadings substantially outside the due dates, the orderly pleading cycles contemplated by the Commission’s rules would never end.  The Commission has reviewed Southwestern Bell’s request and finds that it should be denied.  The Commission will allow AT&T to file its comments out of time.

The Commission has also reviewed IP’s motion for a non‑standard protective order, along with the numerous responses.  The Commission is well aware that some parties are dissatisfied with the current standard protective order.  The Commission is currently using the administrative rulemaking process to consider changes to the protections that it offers to confidential information.  However, the Commission is not willing to use this case, in advance of the information provided through the rulemaking process, to make any such changes.  The use of the standard protective order will not deny IP its right to due process.  IP may employ an outside expert to evaluate any information it may obtain from its competitors.  Requiring IP to hire an outside expert may increase IP’s costs and it may be inconvenient, but it is the current policy and it does ensure that confidential information is protected.

IP’s motion requesting a modified or hybrid protective order will be denied.  However, the Commission finds that there is a need to protect confidential information and will issue a standard protective order instead.

IT IS THEREFORE ORDERED:
1. That IP Communications of the Southwest’s motion for a non-standard protective order is denied.

2. That the Commission will adopt the Commission’s standard protective order, which is attached to this order as Attachment A.

3. That Southwestern Bell Telephone, L.P., d/b/a SBC Missouri’s request to strike the filing of AT&T Communications of the Southwest, Inc., is denied.

4. That this order shall become effective on April 25, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw, 

and Forbis, CC., concur.

Lumpe, C., dissents.

Ruth, Senior Regulatory Law Judge
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