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Motion to Suspend Procedural Schedule

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and states:


1.
The Commission opened this case in response to the Federal Communications Commission’s Triennial Review Order (“TRO”),
 which delegated to state commissions certain § 251(d)(2)
 unbundling requirement analyses.  On March 2, 2004, the United States Court of Appeals for the District of Columbia Circuit, issued its opinion on the appeal of the TRO.  United States Telecom Association v. FCC, No. 00-1012, slip op. (D.C. Cir. March 2, 2004).  The Court vacated the FCC’s delegation of its responsibilities under § 251(d)(2) to the state commissions.  


2.
The Court temporarily stayed the vacatur (i.e. delayed the issue of the mandate) until no later than the later of (1) the denial of any petition for rehearing or rehearing en banc or (2) 60 days from the March 2, 2004 opinion (May 1, 2004).  It is unlikely that the D.C. Circuit will reverse its conclusion that the FCC lacks the authority to delegate its responsibilities under § 251(d)(2) to the state commissions, and it is also unlikely that the Supreme Court will review the D.C. Circuit opinion.  However, the status of the authority delegated to the state commissions will remain uncertain until the D.C. Circuit issues the mandate or, in the event the Supreme Court determines it will take the case on review, until the Supreme Court issues an opinion.  


3.
 The TRO remains in effect until the Court issues the mandate.  Under the TRO, the FCC directs state commissions to complete their analyses within nine months from the effective date of the Order, or July 2, 2004.   The earliest possible date the Court will issue the mandate is May 1, 2004, two months before the Commission is to complete its analyses.  This presents a potential problem if the D.C. Circuit’s opinion is stayed, since non-action by the Commission within nine months of the TRO runs the risk of an aggrieved party requesting the FCC to step into the role delegated to the Commission.  On the other hand, continuing with the case will require a significant expenditure of the Commission’s and the parties’ time and other resources on issues the Commission ultimately may lack authority to decide.


4.
The Staff recommends that the Commission suspend the procedural schedule indefinitely.  In the alternative, the Staff recommends that the Commission suspend the procedural schedule for sixty days, which would suspend the case until the earliest date by which the D.C. Circuit will issue the mandate.  In the Staff’s opinion, it is highly unlikely that the D.C. Circuit’s opinion vacating the FCC’s delegation of authority to the state commissions will change on reconsideration or be stayed on appeal.  Notwithstanding the possibility that non-action in the case could prompt an aggrieved party to petition for the FCC to resolve the issues in this case, this can only occur if the D.C. Circuit reverses itself or it (or the Supreme Court) stays its decision on appeal.  Staff believes that a suspension is justified in light of the D.C. Circuit opinion and the considerable time and expense required to continue.  The Staff also recommends that the Commission direct the parties to file recommendations as to whether the case should remain suspended or be continued.  The Commission can restart a procedural schedule should the recommendations convince the Commission to continue with the case, or the Commission can continue with the indefinite (or 60-day) suspension until the fate of the TRO is known.

5.
The Staff is aware of several other state commissions that have already acted on the status of their TRO proceedings in light of the D.C. Circuit opinion.  The state commissions of Arkansas, Florida,
 Kansas, Ohio, Washington and Wisconsin suspended their proceedings either temporarily or indefinitely.  The New York Public Service Commission intends to continue with its proceedings.  Other states are considering the matter.


6.
The current procedural schedules require the parties to file testimony as early as March 11 and March 17, 2004.  For this reason, the Staff asks that the Commission rule upon this motion to suspend the procedural schedule as soon as possible.  


WHEREFORE, the Staff respectfully recommends that the Commission suspend the procedural schedule and direct the parties to file recommendations on whether the procedural schedule should remain suspended or be continued.
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/s/ Marc Poston                                    

� In the Matter of Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Report and Order on Remand and Further Notice of Proposed Rulemaking, August 21, 2003.  


� 47 U.S.C. § 251(d)(2).


� The Florida Public Service Commission suspended the loop and transport portion of its proceeding and will continue with the switching portion.





PAGE  

4

