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July 5, 2002

VIA E-MAIL 8t FEDERAL EXPRESS

Mr. Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge
Missouri Public Service Commission
200 Madison Street, Suite 100
Jefferson City, MO 65101

Re : MPSC Case No. EC-2002-1

Dear Mr. Roberts:

Enclosed for filing on behalf of Union Electric Company, d/b/a AmerenUE, in
the above matter, please find an original and eight (8) copies of its Union
Electric Company's Response To Staffs Motion For Determination Of
Procedure For Opening Statements And Motion For Expedited Treatment .

It is respectfully requested that the Commission render a decision immediately
so that the Company may properly prepare for the proceedings .
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anaging Associate General Counsel

a subsidiary ofAmeren Corporation

314.554.2237
314.554.4014 (fax)
JJCOOK@AMEREN.COM



16164

02-1

UNION ELECTRIC COMPANY'S RESPONSE TO STAFF'S MOTION FOR
DETERMINATION OF PROCEDURE FOR OPENING STATEMENTS AND

MOTION FOR EXPEDITED TREATMENT

COMES NOW Union Electric Company, d/b/a AmerenUE ("the Company" or "UE")

and in response to the Staffs Motion for Determination of Procedure for Opening Statements,

states as follows :

1 .

	

The Company strongly objects to the Staffs request to restrict the Company's

right to present its case to the Commission in a totally proper and appropriate manner.

2 .

	

The Staff cites no rule, and the Company can find none that precludes the

Respondent in a case from making its opening statement to the Commission at the opening ofits

case . Indeed, the practice in civil and criminal trials is that the respondent or defendant may

"reserve" his or her opening until the close of the plaintiffs case and the opening of the

respondent's case . There is a practical logic - particularly for the court, or, as in this case, the

Commission - in hearing a party's opening immediately before that party's witnesses testify .

After all, the opening is intended to be an introduction and preview ofwhat that party will prove
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(not some detailed argument as the Staff seems to imply), and such an introduction is, as a

general matter, more helpful right before that party's witnesses will testify . Most witnesses will

cover discrete, often highly technical issues, and the opening allows the Commission to

understand, as it approaches such detailed testimony, how the evidence of each witness fits into

the bottom-line conclusions UE is offering in response to the case against it . This is even more

true here, where the total number of witnesses is large, and UE's witnesses will not even be

testifying until nearly two weeks after all the other parties' witnesses will have been heard . It

just makes practical sense, when the hearing is shifting from witnesses supporting the Staff's

Complaint to those against it, to have UE's opening, giving the Commission an overview of the

competing perspective it will now hear .

3 .

	

Staff expresses concerns that the Company "should not be accorded special

opportunities for the presentation of its positions and for commenting on other parties'

positions ." Staff notes their concerns that the Company will not only "address UE's rebuttal

case, but will in all likelihood, also address the evidentiary proceedings that have occurred in the

course of the preceding nine (9) days ofhearings." This is a particularly specious argument, and,

in fact, underscores why a UE opening at the start of its witnesses is fair and reasonable . The

Staff and the other parties supporting the Complaint have the burden to make their case that a

rate cut, as they have proposed, is lawful . The Complaint could fail even ifUE put in no

evidence, which it is not obligated to do . Here, of course, UE, as the "Respondent," has put in

evidence, which, by definition "responds" to the Staff's and Intervenors' evidence . As a result,

UE's opening -- which, as we described above, is an introduction to the Company's evidence --

must give the Commission an overview of how UE responds to the evidence supporting the

Complaint . But at the beginning of the hearing, only the pre-filed testimony, not all the evidence



supporting the Complaint, will be in the record . Certainly, if a witness for the Staffor other

party testifies on cross-examination or in response to questions from the bench, that testimony

becomes part of the evidence supporting the Complaint, and the Company has a right to

"respond" to that testimony. Thus an opening for UE before its witnesses begin to testify is the

best point at which to give an overview of how the Company will respond-both from the

perspective of UE in ensuring it can respond to all the evidence presented against it, and from the

perspective of the Commission in understanding UE's position on all the matters raised during

the proceedings . Far from a "special opportunity" for the Respondent, then, letting UE exercise

its right to present its opening just before its witnesses testify is fair (given the legal burdens of

the parties), is efficient (in allowing the Commission to have an introduction to UE's case that

truly covers the evidence against it), and is consistent with the basic notion of due process (in

allowing UE to truly respond to all the evidence against it) .

Response to Motion for Expedited Treatment

The Company joins in the request for expedited treatment of this matter . If at all

possible, the Company requests a decision on Monday, July 8, 2002, unless, ofcourse, it is

necessary for the Commission itself to make the decision on this matter. In which case, the

Company would also ask that a decision be rendered on July 9, 2002 . Obviously, the Company's

preparation for the first few days of the hearings will vary, depending upon that decision .

WHEREFORE, for the aforementioned reasons, UE respectfully submits that the Staffs

request that all opening statements by the parties be delivered at the commencement of the

evidentiary proceedings on July 11, 2002, be denied, and that UE be allowed to exercise its right

to deliver its opening statement immediately before the bulk of its witnesses' begin to testify .

' Due to a scheduling conflict, one of UE's witnesses, Mr. William Stout, will be testifying on July 11, just before



Respectfully submitted,

UNION ELECTRIC COMPANY
d/b/a Ameren

the Staff's witnesses are scheduled to begin. Mr. Stout is the only UE witness who will be taken out ofthe order of
the parties in presenting evidence in this way. UE proposes to present its opening immediately before its body of
witnesses begin to testify, on or about July 24, 2002.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served via Federal Express
Delivery on this 5th day ofJuly, 2002, on the following parties of record :

General Counsel
Missouri Public Service Commission
200 Madison Street, Suite 100
Governor Office Building
Jefferson City, MO 65 101

Steve Dottheim
Chief Deputy General Counsel
Missouri Public Service Commission
P .O. Box 360
Jefferson City, MO 65102

Dennis Frey
Assistant General Counsel
Missouri Public Service Commission
P.O . Box 360
Jefferson City, MO 65102

Office of the Public Counsel
Governor Office Building
200 Madison Street, Suite 650
Jefferson City, MO 65101

R. Larry Sherwin
Assistant Vice President
Regulatory Administration
Laclede Gas Company
720 Olive Street, Room 1415
St. Louis, MO 63 101

Ronald Molteni
Assistant Attorney General
Supreme Court Building
221 West High Street
P.O . Box 899
Jefferson City, MO 65102

John B . Coffman
Deputy Public Counsel
Office of the Public Counsel
P.O. Box 7800
Jefferson City, MO 65102

Robert C. Johnson, Esq.
Lisa C. Langeneckert, Esq.
Law Office of Robert C. Johnson
720 Olive Street, Suite 2400
St . Louis, MO 63101

Diana M. Vuylsteke
Bryan Cave LLP
One Metropolitan Square
211 North Broadway, Ste . 3600
St . Louis, MO 63102-2750

Robin E. Fulton
Schnapp, Fulton, Fall, Silver &
Reid, L.L.C.

135 East Main Street
P.O. Box 151
Fredericktown, MO 63645

Michael C. Pendergast
Assistant Vice President &
Associate General Counsel

Laclede Gas Company
720 Olive Street, Room 1520
St. Louis, MO 63 101

Tim Rush
Kansas City Power & Light Company
1201 Walnut
Kansas City, MO 64141

or Hand



James M . Fischer
Fischer & Dority, P.C .
101 Madison, Suite 400
Jefferson City, MO 65 101

Samuel E. Overfelt, Esq.
Law Office of Samuel E . Overfelt
618 East Capitol Avenue
P.O . Box 1336
Jefferson City, MO 65102


