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REPLY BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL


The Office of the Public Counsel asks the Public Service Commission to reject the interpretation offered by most of the parties in their initial briefs that unreasonably limits the Commission's authority to ensure just and reasonable rates and to supervise all telecommunications companies doing business in this state.  These parties overlook the Commission's broad authority to carry out the purposes and intent of Chapter 392 as set out in Section 392.185, RSMo 2000.  They also overlook the broad grant of power in Section 386.250 and Section 392.330.1, RSMo to exercise supervisory authority over all telecommunications companies without limiting that authority based on its status as a competitive, price cap regulated or rate of return company.  The parties encourage the Commission to abrogate its jurisdiction to ensure just and reasonable rates and to protect the ratepayer in their own self-interest.  The public interest and the intent of the General Assembly is that the Commission, even in the new landscape of the telecommunications world, still has a major and significant role in balancing the interests of the companies, the ratepayers, and the public as a whole.


The Commission should also reject the requirement of "revenue neutrality” as a due process requirement under the regulatory process.  The telephone companies rely on some prior rulings by the Cole County Circuit Court as a mandate that the Commission grant them revenue neutrality whenever an order of the PSC negatively affects the revenue.  This argument is used not only for price cap companies, but also rate of return companies and competitive companies.  In the past, revenue neutrality was applied as a substitute for a rate case when singular streams of revenue were adversely affected by a Commission policy decision.  For example, when the PTC was created, the Commission provided for revenue neutrality adjustments for companies rather than requiring the entire Missouri telephone industry to undergo a rate case.  However, Public Counsel wants to remind the Commission that the constitutional requirement is not revenue neutrality, but the opportunity to earn a reasonable rate of return.  Many of the companies in their briefs used a revenue neutrality requirement for making adjustments for rate of return companies.  For those companies, the Commission must look at all relevant factors.  Section 392.240.1.  Public Counsel does not want the PSC to rely on revenue neutrality analysis when discussing rebalancing and the setting of rates.

Public Counsel also urges the PSC to reject the contentions of those parties which seek to adopt incremental costing theories for local service that assigns all the costs of the loop to that service while excluding the loop from the incremental cost of every other service that also makes use of that loop.  If the loop is used for all services, then it can be seen as incremental to all services and should not be included just in local service.  The assumption is always that long distance causes no more cost to the loop than does local service without recognizing the converse that local service adds no more cost to the loop if the network needed for providing long distance.

THE LOOP AS PART OF ALL TELECOMMUNICATION SERVICES


The loop is no more incremental to local service than to access, toll or other non-basic local services, such as Caller ID, Call Waiting and other optional vertical services.  Cost studies that treats the local network facilities that all calls use solely as incremental to basic and measured local service are improper and do not reflect reality.  If basic local service were not provided, the loop and related facilities would still be necessary to provide switched access and toll service just as the loop would be needed to provide local if toll and access were not provided.

PSC'S JURISDICTION AND AUTHORITY IN TELECOMMUNICATIONS

Section 392.500, RSMo provides a procedure for changes in rates for competitive services and Section 392.245 provides the procedure for changes in rates for price cap companies.  Those provisions do not supercede the duty of the PSC to supervise telephone carriers (Section 386.320.1; Section 386.250 (2) and (7)) and ensure that consumers are only charged just and reasonable rates, that ratepayers protected even in a competitive regulatory environment, Sections 392.200.1, 386.330.1, 386.320, RSMo.

The price cap statute does not prohibit the PSC from assuring that ratepayers are paying just and reasonable rates and does not strip the PSC from its authority to set conditions on service that protect the ratepayer and the public interest.  To carries out the intent, purpose and goal of the price cap statute and Chapter 392, the PSC can provide flexibility for companies to price its services, yet protect the ratepayer from rate increases above the level the PSC determines is lawful, just, and reasonable for that service under all the circumstances. 

Section 392.185 sets out the purposes of the telecommunications regulatory chapter.  It does not limit the PSC’s authority regarding price cap companies.  Section 392.190 does not exclude price cap companies from the scope of the application of sections 392.109 to 392.530 (virtually the entire Chapter 392) to every telecommunications company.  There is no exemption or exclusion for price cap companies in Section 392.470 declaring that the PSC can impose any conditions that it deems reasonable and necessary upon any company providing telecommunications service if those conditions are in the public interest and are consistent with the provisions and purposes of the chapter.

The price cap statute removes PSC jurisdiction regarding price cap companies in Section 392.240.1, relating to basing rates on cost of service and return on equity.  (Section 392.245.7).  In this way, the statute separates the pricing from the cost basis of the service and allows the company to move its prices upward to the price cap ceiling and downward to meet the competition.  Price cap regulation does not set the company free from all PSC supervision of its rates and conduct (Section 386.320), but rather gives rate setting flexibility within the parameters set by statute (Section 392.245; 392.200) and by the PSC in the exercise of its authority (Section 392.470 and 386. (2) (7); Sec. 392.200).

An example of the PSC’s authority over price cap companies occurred in a case involving the pricing and the provision of Metropolitan Calling Area plans in St. Louis, Kansas City, and Springfield. (TO-99-483)  This case was decided after the enactment of S. B. 507’s price cap statute Section 392.245 and after Sprint, SWBT, and Verizon were granted price cap status.  The PSC specifically found that the original MCA rates it set in 1992 rates remain just and reasonable and are still a just and reasonable cap on the price of MCA to protect consumers from price increases.  This MCA cap applied to price cap and rate of return companies alike.

After the price cap regulation is authorized, the ability of the Commission to investigate and audit the company for just and reasonable rates based on earnings that exceed the rate of return previously authorized in the last rate case is curtailed by the price cap statute.  Although it is difficult to conceive that the legislature would give price cap companies total immunity from all Commission scrutiny of the reasonableness and justness of earnings and rates, it appears that the Commission’s power to review earnings and profits derived from a service is limited from considering profit and return on equity under Section 392.245. 


THE MISCONCEPTION OF REVENUE NEUTRALITY

The rate of return company must file a rate case to change rates and rate design and structure so that the PSC can then reexamine all income, revenues, expenses, investment in plant properly in the rate base and all relevant factors as well as the rates charged and determine if the company is still earning a proper and lawful rate of return.  Section 386.200.  In absence of this detailed consideration of all factors, the PSC is still charged with the duty to see that the company still has the opportunity to earn the authorized rate of return.  Since revenues may be adversely affected by the Commission’s order, allowing the company to adjust its mix of rates to maintain substantially the same total revenues (with the assumption that all other factors remained equal) gives the PSC a shorthand method to comply with the constitutional requirement.  Even though the adjustment is to revenue sources, the key factor is rate of return.  

The results of any analysis of due process issues and ratemaking are focused on the entirety of the rate of return. Federal Power Commission v. Texaco, Inc., 417 U.S. 380, 392 (1974).  The result reached and the total consequences and effect of the Commission’s order on the rate of return is the heart of a reasonableness test and the focus of a due process analysis.  Federal Power Commission v. Hope Natural Gas, 320 U.S. 591, 602 (1944); Duquesne Light Co. v. Barasch, 488 U.S. 299, 310 (1989).


The constitutional mandate for due process and prohibiting a taking of property without just compensation does not extend to a fixed set of revenue.  Rather, it extends to a reasonable rate of return.  The company is not entitled to a specific rates or any specific amount of revenue, but is entitled to rates which produce a reasonable rate of return.  State ex rel. City of St. Louis v. Missouri Public Service Commission, 110 SW2d 749 (Mo. 1938). 

In State ex rel Mo. Public Service Co. v. Fraas, 627 SW2d 882, 887 (Mo. App 1981), the Court held that “A rate tariff is intended only to permit an opportunity of making the percentage of return determined by the Commission to be reasonable.”  The Court compared the authorized rate of return to a fishing or hunting license with a limit on the catch.  It does not guarantee that the holder will catch the limit or anything at all.  It makes the catch legal to a certain point if the owner is successful.  627 SW2d at 887.  Just as a fisherman is not guaranteed a certain number of fish, the company is not guaranteed to reap a certain amount of dollars.






CONCLUSION


Public Counsel urges the Commission to reject the limitations on its jurisdiction and authority and to reaffirm its broad grant of power and duties to supervise the industry and protect the ratepayers and the public interest.  Revenue neutrality is not the issue and the question of due process must be addressed on a case by case issue the same as any question of "access reform” or "rebalancing."  Again, it is fundamentally wrong to assign all the costs of the loop solely to local service and not consider those costs as part of the cost of all services that use the loop.


As discussed in the initial brief, this case demonstrates that there is no cost basis for reducing switched access rates and no cost basis for "rebalancing' those rates by increasing local service rates.  A case by case approach must be adopted and no blanket order or proceeding can properly address any claim of unreasonable and unjust rates under these circumstances.  This case does not lend itself to a simple solution.  The ultimate issue of whether access rates are "too high", too low or just right becomes a matter of relative judgment and cannot be answered with an absolute number based on the evidence in this record.  The PSC should not take any action in this case to order the reduction of switched access rates or the rebalancing of those rates with local basic rates.

     Respectfully submitted,
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