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* * * * *

(Hearing commenced at 10:30 a.m)
* * * * *

JUDCGE HATCHER: Let's go on the record.
Today is Friday, August 11th. This is the second day
of the time that the Conm ssion has set aside for the
general rate increase case of Confluence Rivers
Operating Conpany filed under WR-2023-0006.

Wth nme today are Conm ssioner den
Kol kneyer, Comm ssi oner Jason Hol sman, Conm ssi oner
Mai da Col eman is on WebEx. And | expect to be joined
| ater by the other two Conm ssioners.

W do have a coupl e of announcenents

before we get into today's events. Wich, for the

benefit of those listening, | understand our first
issue wll be comng up as incone taxes. | do want
to, like | said, nake two qui ck announcenents. The

first is to ask the parties, Staff Counsel, would you
pl ease tell nme what further issues have settl ed.

THE REPORTER: And could you identify
yoursel f too, please.

MR. PRINGLE: Yes, yeah. For the record,

this is Travis Pringle from Staff Counsel. Actually
Judge, if it's alittle easier, | was just going to
give you the issues that are still live.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS

www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

Page 5

JUDCGE HATCHER: Perfect.

MR. PRINGLE: So we have incone taxes.
And this is going off the anended |ist that was filed
on August 8th. So that's Issue 4, incone taxes.
| ssue 6, acquisition related costs. Issue 8, tine
sheets. |Issue 13, cost of capital. |Issue 16,
advanced neter infrastructure. Then in Issue 17 only
Subi ssues C and D, and that is operation. |Issue 21,
corporate allocations. And |Issue 25, capital verse
expense. Those are the only live issues renaining.

JUDGE HATCHER: Twenty-five was capital
expense?

MR. PRINGLE: Capital v -- capital verse
expense, correct. One nonent, Judge.

JUDGE HATCHER  Yes.

COW SSI ONER KOLKMEYER:  Wbul d you read
t hose nunbers down again, please?

MR. PRINGLE: And sorry, Judge, | did mss
one other live issue. That is going back to Issue 5,
rate design, Subissue A Al, what is the appropriate
anmount of uses for purposes of establishing water
rates. But the parties have agreed to waive
Cross-exam nation on that issue and just resolve it
via the briefs.

JUDGE HATCHER: Pl ease inform-- first,

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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Scott Rupp. S-CGOT-T, RUP-P.

Counsel .

MR PRI NGLE: Yes.

JUDGE HATCHER: Go ahead.

MR PRINGLEE Oh. And that's it pretty
much for now. Those are the issues that are still
live. Looking at the schedule, as it stands right
now, time sheets is scheduled to end today. But we
currently have no live issues schedul ed for Mnday,
only cost of capital and advanced neter
i nfrastructure schedul ed for Tuesday. The Subi ssues
C and D for operations and corporate allocations for
Wednesday, and then just capital verse expense on
Thur sday.

JUDGE HATCHER: Okay. Thank you. Don't
go anywhere. | have questions. You kind of stepped
on nmy toes with ny second announcenent which | have
not nmade yet but we're there. Please fill ne in on

di strict consolidation without telling nme the terns

of the settlenent as | believe those would still be
confidential. A, have the parties agreed to sone
formof --

MR PRINGE: |[|'Il tell you, Judge. The

only remaining issue on there has to do with the

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com




© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

Page 7
actual water uses anmpunt, the 5,000 as Staff proposed

or the -- what is it, 3,5007?

JUDGE HATCHER:  Twenty-seven was in
t esti nony.

MR. PRINGLE: Twenty-seven fifty or
sonething |like that.

JUDGE HATCHER: Yeah

MR PRINGE: That's the only live issue
|l eft on the rate consolidation.

MR, WOODSMALL: And if you're inquiring --
|'"'msorry. Dave Wodsnmall on behalf of the Conpany.
| f you want to inquire about the nature of the
settlenent, it's not in witing but I have no
probl ens either Counsel doing it or I'lIl put M. Cox
up just to give whatever -- so while the
Comm ssioners are here, if you want to know a little
nore substance around how we plan to resol ve that |
can put himup and you can ask himthose questions.

JUDCGE HATCHER: | woul d say yes,
absol utely. That was ny second announcenent.

The Conmm ssion would |ike nore information
on additional district consolidation options.

MR, WOODSMALL: Ckay. You want to do that
before incone taxes?

JUDGE HATCHER:  Yes.
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MR, WOODSMALL: The other thing I'll offer
al ong those lines. This is obvious. This will all
be nmenorialized into a stipulation. Consistent with
past practice, | inmagine there would be a stipulation
presentation which you can ask further questions.

But given the conplexity of that issue I'll put him
up right now. |'msorry.

JUDGE HATCHER: And just a general
announcenent for those in the room W do have
peopl e |listening on WebEx which only picks up audio
I f you speak into a live m crophone pretty directly.

MR, WOODSMALL:  Under st ood.

MR. CLIZER  Your Honor, John dizer on
behal f of OPC. | apologize but I'"'mslightly
confused. |Is M. Cox standing up to discuss the
terns of the stipulation or to answer Comm sSion
guestions regardi ng possi ble other options? Because
the latter would be nore of an evidentiary point and
we woul d at |least |like the opportunity to put on our
other witnesses if that's what's going to happen.

JUDGE HATCHER: Yeah. No, |'m not ready
for witnesses. |I'mtrying not to break
confidentiality.

MR CLIZER Can | put forward potentially

that | think the stipulation is going to be
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forthcom ng relatively quickly.

MR WOODSMALL: | doubt if it's today.

MR CLIZER  Not today necessarily. But
since we don't have anything Monday would it be
possi bl e to postpone that until we have the
stipulation then we don't have to worry about
confidentiality?

JUDGE HATCHER: Yes. Yes, | |like that
answer. Wuld --

MR WOODSMALL:  Your Honor.

JUDGE HATCHER: (Go ahead, M. Wodsnall.

MR. WOODSMALL: The concern there, as M.
Pringle said given the settled i ssues Monday woul d be
enpty. So there -- doing it on Monday woul d possibly
cause wtness availability concerns. [|f you want to
do it Tuesday or whatever.

Honestly, 1'll be real clear with you, the
termof the settlenent would provide for two
districts water, two districts sewer not geographic.
It would go al ong technology |ines. Therefore, --
and M. Cox can explain this further. Therefore,
wast e water systens, several of themare | agoons. As
| agoons they don't have blowers, aerators, and those
types of things. Those are cost elenents. So

| agoons woul d be a | ower cost 'cause they don't have
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t hose cost el enents, and nechanical plants would be a
hi gher cost. And there's a simlar type of breakdown
for water into two districts. And if you want to
delve into that, he's avail able. Whatever the
Comm ssi on wants.
MR. PRI NGE: And Judge, al so Ji mBush,
he's al so happy to testify for Staff's perspective.
JUDGE HATCHER: Thank you. | appreciate
that. |'mnodding ny head not at approval of
settlenent but at the idea of checking wtness
availability. As | said, this has been one of the
| arger issues in the case. But yes, that was the
answer | was |looking for. | didn't want a wtness, |
just wanted a high level here's the direction we're
goi ng. That answers that question.

| f Counsel, sonetine through today,

without ne -- well, I"'msorry. The witnesses that |
have are Lyons, Cox, Roth, Seiver, and Dr. Mark. |I'm
sure those are -- witnesses are listening or are in

the room If they would communicate wth their
counsel between now and the end of today. Just tell
me what day all of themare available as a group and
that will be the day, regardl ess of Counsel's
schedule. Not -- | don't want to step on your

schedule but this is a |large and inportant issue that

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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we want to make sure gets covered.

MR, WOODSMALL:  Under st ood.
MR. PRINGLE: And | have one nore update
for that list of live issues right now, Judge. |

have been inforned that when it comes to the AM

i nvestnents issue also that that cross will be waived
and that wll also be argued in the briefs.
JUDGE HATCHER: Okay. |'mgoing to repeat

this list by nunber and Conm ssioners and advisers |
wll e-mail this out subsequently |ater this norning.
The issues by nunber in order. Nunber 4, incone tax.
Nunmber 5, only the amount of water to be used in the
calculation. And the two positions of the parties
are 5,000 gallons and 2,750 gallons, and the parties
have wai ved cross-exam nation on those w tnesses so
but for Conm ssioner questions that issue would be
submtted on the pre-filed testinony.

MR, WOODSMALL: The only ot her
conplication on that is if the Comm ssion has
questions our witness TimLyons is testifying
virtually so | need to, if you can, let ne know if
you have questions for himand |I'll make sure that
happens.

JUDGE HATCHER: W/ I do.

MR, WOODSMALL:  Thank you.
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JUDCGE HATCHER: Nunber 6, acquisition
costs. Nunber 8, | can't read ny witing.

MR. PRINGLE: Tinme sheets.

JUDCGE HATCHER: Thank you. It seens very
cl ear now that you've said it out |oud. Nunber 8,
time sheets. Nunber 13, cost of capital. Nunber 16,
advanced netering infrastructure, commonly call ed
AM. And this is another waiver of cross-exam nation
by the parties. So absent Comm ssioner or Bench
guestions the parties will submt this issue for
Comm ssi on decision on the pre-filed testinony.
| ssue 17, only Subparts C and D, this is operations
and mai ntenance. |ssue 21, corporate allocations.
And | ssue 25, capital v. expense.

MR. PRINGE: That is correct, Judge. And
parties, please let ne knowif | was wong on any of
t hat .

JUDGE HATCHER: | see no di sagreenent by
the parties. And | thank you, M. Pringle. Go ahead
and have a seat.

MR. PRINGLE: Thank you, Judge.

JUDGE HATCHER: Let's get started with our

issue. If | can get a nod of heads. W are ready to
go to incone taxes. | amconfirnmed in my assunption.
Many openi ng statenents before we -- M. dizer.
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MR CLIZER  Judge, do you want to do
entries of appearance? W all kind of said our nane
at this point, so...

JUDCGE HATCHER: Yes. Let's keep wth our
current ad hoc systemand we will just neke sure and
I ntroduce the first tinme when anybody is speaki ng.
Many openi ng statenents. | just want to rem nd
Counsel that time is precious here. The
Comm ssioners have all -- oh, and I also would |ike
to make sure that all Comm ssioners have | oi ned
I ncl udi ng making sure for the record -- oh, good, |'m
on canera again. Conmm ssioner Kayla Hahn has joi ned
us. W have all five Conmm ssioners now in
at t endance.

Just to rem nd Counsel once again, tine is
preci ous. The Conm ssioners and nyself, we've read
the pre-filed testinony, are famliar with the issue,
we are really just looking for a sunmary from Counsel
on these many openings. Let's get started. This is
Confl uence's rate case. M. Wodsnall.

CHAI RMVAN RUPP: No two hours.

MR, WOODSMALL: | prom se you. Possibly
two m nut es.

CHAI RMAN RUPP: Key word is nmany.

MR, THOMPSON:. And tinme is precious. Good

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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nor ni ng, Conm ssioners. N ce to see you agai n.

realize that when | did ny openi ng statenent
yesterday that | probably conplicated i ncone taxes
much nore than it needed be. It's really a sinple

I ssue. You just need to keep your m nd focused on
how rate naking's done. Rate nmking, just |ike your
other tax -- your personal taxes. |f you have any
type of business rate nmaking | ooks at expenses and
revenues and it |ooks at your capital structure so
that the anmount of return that you have on equity is
factored up for incone taxes. That's it. You don't
factor up the return on debt because that's not

I ncone, that's covering debt expense.

So rate making, very sinple. |In any case
you' ve seen ever, | prom se you, ever, every case
you' ve done, Aneren, Evergy, Enpire, Spire, incone
taxes were sinply factoring up the return on equity.
And that's what we seek in this case, just give us
the incone taxes that would derive fromrates.

Thi s has been conplicated by Staff and
Publ i ¢ Counsel who want to bring in the concept of
net operating losses. Don't let that conplicate
things. 1'll tell you what the net operating | osses
are, plain and sinple. |In the past the Conpany has

covered losses. As | nentioned, when we buy a system
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rates are deflated. Sone of these systens haven't

had a rate increase for 30 years. W buy systens
Wi th depressed rates and we adopt those for the
conveni ence of the custoner.

So what happens. W go in and we do all
the triage work that | tal ked about. | showed you
the work that's done within 50 days. Rates are now
here, costs are here. The Conpany covers all that
| ost, the Conpany covers all that |oss and the
rat epayers got the benefit of that |oss. W covered
it.

Now, Public Counsel and Staff says, well,
t hank you very much but please, sir, may | have
another. | not only want the fact that you covered
those | osses, | want the tax benefit fromyou
covering those losses. And that's where this gets
conplicated. W sinply ask you to do it |ike you've
al ways done it in every other case, how FERC does it,
how everybody does it, you factor up the return on
the equity conponent or taxes.

Avai l abl e for any questions. Two m nutes.

JUDGE HATCHER: Are there any Conm ssi oner
questions for M. Wodsmal|l? Thank you, M.
Wodsnal | .

MR, WOODSMALL:  Thank you.
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THE COURT: Mbove on to Staff.

MR, THOMPSON: Thank you, Judge. Do |
have ny visual ? There we go.

THE REPORTER: M. Thonpson, right?

MR, THOWPSON: What's that?

THE REPORTER: M. Thonpson?

MR THOWPSON: Yes. |'m Kevin Thonpson
and | represent the Staff. Post Ofice Box 360,
Jefferson Cty, Mssouri, 65101.

| was i npressed yesterday that M.
Whodsmal | recruited Benjamn Franklin to his team on
the inconme tax issues so | have recruited Pl ato and
Aristotle. And the reason | have recruited them the
fathers of logic, is because M. Wodsnmall's
position, the Conpany position is absolutely
illogical. Absolutely illogical. Let ne explain it
to you. And I'mgoing to do this in two m nutes too.

Take a mnute at sone point to read the
position statenent of the Conpany on this issue
because you will notice it has absol utely nothing
what soever to do with what M. Wodsnmall stood here
tal ki ng about. Because perhaps they have realized
that their original argunent is a |oser and so
they're trying to shift to sonething el se.

So how does this work? They buy systens
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wWith rates that are inadequate and they're stuck with

I nadequate revenues until such tinme as they have a
rate case like this one and raise the rates to a

| evel that is adequate, right? So they have | ost
that noney. Renenber that one of the prinmary
principles of rate making is you cannot have
retroactive rate maki ng, you cannot go back and
recover what was lost, that's gone, that's gone,
okay. So they don't get to recover that through

I nconme taxes or anything else. So they say we're
trying to steal, bad Staff; bad, bad Staff, we're
trying to steal the benefit of the inconme tax issue
fromthem

Let nme explain that to you. Cost of
service rate maki ng neans the rates wll nake the
Conpany whole for the cost of service, for what it
costs themto provide the service. That includes
what ever incone taxes they actually pay. Not the
I ncone taxes they don't pay but the incone taxes they
do pay.

So how does that work with net operating
| osses? You understand, | know, that a business is
taxed on its net incone, right. To the extent that
revenue exceeds expenses that's what they pay taxes

on. To encourage business, the federal governnent,
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the Internal Revenue Code, gives business a benefit.

The benefit is they can use that loss, if they have a
| oss year, right, the net operating | oss, they can
use that to shield incone fromtaxes in a |ater year.
And after the Tax Cut and Jobs Act that benefit |asts
forever. Used to expire after 20 years, no, nowit's
forever. Those | osses can be used at anytine in the
future to shield positive incone fromtaxes, okay.
That's the benefit. The federal governnent has given
that benefit. It applies when there is positive

I ncome to shield.

They want a second benefit. They want the
ratepayers to pay as though there was no net
operating | oss shielding the positive incone from
taxes. In other words, put into rates what we would
have paid had we not had net operating | osses.

That is a violation of two inportant
principles, as |I've told you. Nunber 1, it's making
the ratepayers pay nore than the actual cost of
providing the service, Nunber 2, it's a sneaky way to
try to recover noney that was | ost because prior
rates were i nadequate. Both of those are principles
t hat woul d be vi ol at ed.

| urge you to stand firmon those

principles. Thank you. Any questions, |'ll be happy
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to try to answer.

JUDGE HATCHER: Are there any Conm ssi oner
gquestions? Yes, Chairnman.

CHAl RVAN RUPP:  Showi ng your
ar chaeol ogi cal background with the --

MR. THOWPSON:  Yeabh.

CHAI RVAN RUPP:  -- Aristotle and Pl ato.

MR. PRI NGLE: G eeks.

CHAI RMAN RUPP: The Geeks, that's right.
So two questions. First one. Wen | read
everything, the analogy I was comng up in ny head,

and |'mgoing to give you how iy brain worked at it

and I want you to -- 'cause | think it's the sane
t hi ng what you were saying. |Is if on ny personal
I ncone, you know, | earn an incone and | amat this

I nconme bracket and | would pay X anmount of dollars on
that. But wth the hone nortgage deduction and the
st andard deduction and everything of that nature it

| oners nme down to ny adjusted gross incone and then
that's what | pay tax on. |Is the way |I'm
understanding it is they are asking for the anount of
tax that they woul d have been taxed on their gross

i ncome and then in addition to what they actually
pai d based off their net incone, they're asking for

that difference even though they did not pay it?
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MR, THOMPSON:. That's absolutely right.

CHAIl RMAN RUPP: Ckay. Wanted to nmake sure
| understood that. Second thing is we heard the
Conpany's counsel talk about howthis is a deviation
fromhow the Staff has done all of other water and
sewer cases, Anerican Water, and this is how
different and how FERC does that. Can you speak to
that ascertation?

MR THOMPSON: | think ny witness wll be
much better able to speak to that than I can. But |
will tell you that because this is such a bl atant
violation of rate making principles | would be very
surprised if the witness were to tell you that, why,
yes, he was correct, FERC and other states do it the
way that M. Wodsmall has descri bed.

CHAIRVAN RUPP: | will ask the wtness.
Thank you.

MR. THOWPSON:. Thank you.

JUDGE HATCHER  Conmi ssi oner Hol sman.

COW SSI ONER HOLSMAN:  Thank you. From
t he macro perspective, do you think that the signals
that the Conm ssion would potentially set here would
di sincentivize future purchases of distressed systens
know ng that the revenue is not there to essentially

cover your cost and then know ng that you can't
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retroactively rate nake to get that back shoul d |

guess -- let ne ask it this way. Should there be an
i nventive for conpanies to rescue distressed systens
froma macro perspective?

MR, THOWSON. That's a very good question
and it -- there's a way for the Comm ssion to do
that. And the way to do that is not by nmaking
rat epayers pay for an expense that doesn't exist.
| nst ead what you can do is give thema higher return
on equity than you otherw se have. |If you want to
I ncentivize them for buying bad systens then give
them sone basis points, that's how you can do it
because you have absol ute discretion in where you set
the return on equity.

COW SSI ONER HOLSMAN:  Woul d you oppose
then the anount of cost that's being argued over here
iIf it were shifted into return on equity as, you
know, the sane anobunt versus it being froma
mechani sm st andpoi nt not captured by deferred taxes
but through return on equity, would you oppose that
shifting?

MR. THOWSON:. | don't have -- | have not
conferred wwth any of ny, you know, fellow Staff
menbers on that and | haven't tal ked to our ROE

expert. | would have to say that | think Staff would
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be reluctant to say yes on that but | think I'm

telling you the absolute truth that that is the best
mechanismw th which to do that if you decide you
want to do that.

COW SSI ONER HOLSMAN:  Ckay. Thank you.
Thank you, Judge.

JUDCGE HATCHER: Thank you, Conm ssi oner.
And Comm ssi oner Kol kneyer.

COW SSI ONER KOLKMEYER:  Thank you, Judge.
Good norning, M. Thonpson.

MR. THOWPSON: Good norning, sir.

COMWM SSI ONER KOLKMEYER: Has Staff ever
recomended of fsetting incone taxes on net operating
| oss anpbunts in any other rate case?

MR, THOWSON:. | think we | et the Internal
Revenue Code do what it does and | believe that in
rates we put whatever the actual tax burden is going
to be, the actual tax liability, that's what we stick
into rates. It's unusual to have a situation where
you have a | ot of net operating loss with a utility
conpany. You know, utility conpani es have captive
custoners, they have a nonopoly, they're selling a
necessity of life. So they're not typically
operating at a | oss, right.

We have a conpany here that has a very
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unusual business plan. Let's buy decrepit |oser

systens and we're going to make noney off of it.
Ckay. We're happy to have them do that because we'd
i ke to have soneone responsi bl e buy those systens
and fix themup and make them work. That's a great
thing. And that's why our engineering departnent
really likes this conpany. But our accountants on
the ot her hand, they make them crazy because of the
way they keep, or should | say don't keep their
records. So it's a difficult pickle for us. But
it's also an unusual situation because, you know,
Ameren and t hose conpani es they don't have net
operating | osses.

COW SSI ONER KOLKMEYER:  Thank you.

MR. THOMPSON:. Thank you, sir.

COW SSI ONER KOLKMEYER:  Thank you, Judge.

JUDGE HATCHER: Thank you, Conm ssi oner.
And thank you, M. Thonpson. The spelling of Hol sman
Is HOL-SMA-N, spelling of Kol kneyer is
K-OL-K-ME-Y-E-R

And we go to M. dizer, GL-1-Z-E-R for
the O fice of the Public Counsel, comonly
abbreviated to OPC. M. Cdizer, the floor's yours.

MR CLIZER G ve ne one second, Judge.

Can you tell nme whether or not that's in frame? All
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right. Now, | know that you're probably scared up

here because you're thinking |I'mgoing to take
forever. |I'mnot, I'"mgoing to keep this as short as
possi bl e but you guys asked sone really good
gquestions so I want to hit sonme of those things.

First of all, to answer sort of and
address what you said, this is very simlar to how
you would actually file your own tax returns, right.
You have your incone, that's your wages, you take off
your avail abl e deductions, that gives you your
t axabl e i ncone. Sane thing has happened with the
Conpany. You have your revenues, you take your
expense deductions, what's left over is the taxable
I ncone,

Now, for individuals it's really pretty
hard for you to actually have deductions in excess of
your inconme, not so much for conpanies, they can do
t hat and when that happens you have a net operating
| oss. What that neans is that your expenses, your
deducti ons have exceeded your incone. Now, there are
two things that happen when you have NOL, and you
keep them separ at e.

First, in the year that you have the NOL
your taxable incone is zero because your expenses

have exceeded your incone. So you have no taxes in
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that year. That's benefit one to the Conpany. The

Conpany does not pay tax in the year that they
generate the net operating |loss. But they get a
second benefit. The net operating |oss gets carried
forward into the future and it gets used to offset
your incone in future years.

What has happened in this case is Staff
has sinply recognized the fact that the Conpany has
net operating |oss carryforwards and that those
carryforwards is going to reduce what the Conpany is
actually going toremt tothe IRS. And if you don't
take those into account the Conpany will collect nore
noney from custoners than it's going to remt.

What's going to happen to the excess?
That's an inportant question, |'mgoing to conme back
to that. But after anything else that's just going
to be pure profit for the Conpany, they're going to
stick it in their pocket and they're going to walk
awnay.

Now, | echo what M. Thomas (sic) said
regardi ng what M. Wodsnmal|l's openi ng about is not
at all consistent wwth what their actual w tnesses
have argued and I'ma bit confused by that. [|'m
going to address sonething -- what their actual

W t nesses have argued. Because what their w tnesses
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ar e tryl ng to convince you I S t hat an NOL generat es a

tax liability. There is several points where their
W tness M. Seltzer states it generates a tax
ltability. And what they're trying to do is they're
trying to get you to think that this is Iike

accel erated depreciation. | don't want to go too
much into detail there. But at a m ninmum what

accel erated depreciation does is it creates a tax
liability on a conpany's books which neans they're
goi ng to have increased taxes |ater on.

So the IRS has created what's called the
normal i zation rul es and what the normalization rules
say is we're going to force the conpany -- |'m going
to have to actually explain a little bit about
accel erated depreciation, | apologize. | just want
to make sure this is really clear. Let's keep it
sinpl e.

A conpany has sonething called
depreci ati on expense. For depreciation expense you
have a book version and a tax version. For the book
version in Mssouri we use straight |ine depreciation
so we depreciate by the exact sane anount every
single year. You have an asset that |asts ten years
you depreciate it ten percent each year, at the end

of the ten years it's done. For tax purposes you can
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take accel erated depreciation. Wat that neans is
you get to take nore depreciation in the front end.
Let's say you take 20 percent depreciation. You do
20 percent for year one, two, three, four, five but
then you're fully depreciated. So for years siX,
seven, eight, nine, ten you |ack the depreciation
expense for tax purposes and your taxes are actually
hi gher than they would normally be. Does that nake
sense?

So if you are a regulator and you were
saying how do | set incone taxes if a conpany's doing
accel erated depreciation? You mght say |'"'mgoing to
set the incone taxes at exactly what the conpany is
actually going to pay. But the conpany says, hold
up, there's a problemwth that. |If you don't -- if
you set us -- give us exactly what we're going to pay
we're going to be able to pay our taxes for the first
five years but then as soon as our depreciations run
out we're not going to have taxes to pay what we
actual ly owe.

So instead what the IRS has said is for
accel erated depreciation you have to give the conpany
the anobunt of tax that they would have with straight
line depreciation. Now that results in the conpany

collecting nore taxes than what it remts in the
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first five years of ny hypothetical but it takes that

nmoney and it uses it to pay the extra taxes it ends
up paying on the back five years. |In other words, it
defers those taxes through tinme. And we call that
deferred incone tax liability. And the conpany books
those into its accounts where they accunul ate and we
call it accunmul ated deferred inconme tax liability.

Now, the logic here, which is what | want
you to focus on. The logic is you are giving the
conpany noney up front to pay for its future tax
liability, the taxes that are going to becone due
once the conpany has exhausted taxabl e depreciation.
That is the logic of why we do that. And the IRS has
told us we have to do that.

Way am | tal king about this? This case
has no accel erated depreciation, this case doesn't
concern the normalization rules, none of that's at
I ssue. But the Conpany is trying to trick you into
thinking that an NOL is a tax liability and therefore
you have to give them noney up front to pay for sone
future tax. But that's not the case. An NOL is
actually a tax asset. It generates a future
deduction. So you don't have to give the Conpany a
big pile of noney up front to pay for that future

deduction. Anybody understand? |If you can figure
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out, if you can see howit's a tax asset and not a

tax liability it no | onger makes sense to give them
this big pile of noney up front because they're not
going to have the future tax burden they need to pay
for that.

On that note, ADIT, accelerated
depreci ation -- accunul ated deferred incone tax, this
Comm ssion includes that in rate base as an offset to
rate base because what it functionally represents is
a loan fromthe custoners to the Conpany, a tenporary
| oan that they are going to use to pay their taxes in
the future.

In this case what the Conpany wants is
they want to have you force the custoners to pay all
that noney up front but then never do anything with
it, they want to nake it a permanent tax benefit to
the Conpany. |f you are going to do a nornalization,
if you are going to force the Conpany -- sorry, force
custoners to pay nore than they're actually going to
remt what you need to do is you need to order the
Conpany to book those deferred taxes that you' ve
created into an account that wll offset rate base.

And the reason | bring all this up is
because you asked has this happened before. |In all

t he ot her cases that have come before this Conmm ssion
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what's happened is they've created -- the issue has

al ways been the conpany is in a net operating | oss
position because of accel erated depreciation. This
Is the first time that we are aware of where a
conpany who doesn't use accel erated depreciation has
created a net operating loss, that's where things are
slightly different. But the underlying |ogic has
been consistent with past cases and | believe M.
Bolin can speak on that. | also believe that you
al so should ask M. Riley.

So to summarize, this is a tax asset. The
Conmpany will have a future deduction, the Conpany
received a benefit in the year that it was created
because they didn't have to pay incone taxes. The
Conpany will receive a future benefit because they
are not going to have to pay incone taxes in the
future, or at least they wwll pay a |esser anount.
The Conpany is asking for a third benefit which is
for you to give themthe incone tax expense that they
ot herwi se woul dn't have had to pay. And then they're
going to get a fourth benefit in the formof they're
not going to have pay incone taxes on that because
they're going to use the NOL to reduce the tax that
will be owed on the incone tax expense you're going

to give themthat they're not going to remt which is
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going to give themprofit.

There's no reason to do this. The IRS
doesn't require this, the Conm ssion has never
required this, and as far as conpensating the
utility, this utility is being fully conpensated for
--and | just want to throwthis out there -- for the
systens that have cone in in the past M. Mirray's
eval uati on has shown that if you use e-stas EMS run
t hose systens have been getting an ROE of up to 30
percent. This conpany has been heavily conpensat ed.
They've hit a not (sic) operating |loss for the
systens they've acquired but for the systens they've
had cone in they've been maki ng 30 percent returns.
You don't need to give them nore noney.

Are there any questions?

JUDGE HATCHER: Chai rman Rupp.

CHAI RMAN RUPP: Thank you. That was

hel pful. They are choosing straight |ine
depreciation so all of their tax liability -- all of
the deferred tax -- they are going to be able to

reduce their operating incone with this deferred tax
t hrough the straight line ten percent every year?

MR CLIZER  You reduce your incone tax by
your avail abl e deducti ons.

CHAI RVAN RUPP:  Ri ght.
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MR CLIZER  Depreciation expense is an

avai | abl e deducti on whether you use straight line or
accelerated. The Conpany is choosing to use straight
| ine depreciation for tax purposes as well as book
pur poses which is fairly unique. |'mnot sure that
there's any other utility -- actually | can't say,
|"mnot sure about all small water utilities. But
it's fairly unique in ny experience. The Conpany is
already -- so the Conpany is not generating an

accel erated depreciation tax liability.

CHAI RVAN RUPP: Right. They're straight
line?

MR. CLIZER Yeah. They're straight line
depreci ati on.

CHAI RVAN RUPP: So they will receive the
benefit of the net operating |oss spread out over the
ten years of the depreciation -- of the straight line
depreci ati on?

MR, CLIZER They will receive the benefit
of the net operating | oss carryforward.

CHAl RMAN RUPP:  Carryforward.

MR, CLIZER  Again, we've got to be
careful here.

CHAIRVAN RUPP: | can't say -- yeabh,

that's what | nean.
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MR CLIZER The second they cone in to

pay i ncone taxes and they have any taxable incone
they will be able to reduce that taxable inconme in an
anount up to 80 percent. There's alimt that was
put on it by the Tax Cuts and Job Acts. But the
second they have taxable incone they can use their
net operating |osses to reduce it. |If not over the
ten year period that they take the depreciation,

t hose are separate concepts. The net operating |oss
carryforward is going to sit on their books until it
I's used to reduce their taxable incone.

CHAI RMAN RUPP: So the net operating | oss
I's reducing the inconme of the Conpany in future years
which is |owering whatever that years's tax liability
for that year?

MR CLIZER Correct. And when we say
reduce the income of course we nmean the taxable
i ncone, they're not actually losing -- they're not
having | ess noney, it's for tax purposes it's
reduci ng i ncone.

CHAI RMAN RUPP: Yes. So the less tax that
they would have to pay. So the net operating loss is
reducing the tax liability of the Conpany in the
future up until the point of which they have

exhaust ed t hat anmount ?

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

Page 34

MR CLIZER  Correct.

CHAI RMAN RUPP: And they are -- can they
-- assumng that they're not expending the anount of
noney on the higher tax |evel anpbunt in this year
because they're deferring it to a future year but
they are receiving noney fromratepayers to pay that,
are they allowed to earn their rate of return on that
anount of noney fromthe ratepayers until they
exhaust the life?

MR CLIZER So let's break it down. |If
the Conmm ssion were to say nornalize the taxes,
nmeani ng effectively put into rates the anount of
taxes that we expect to be paid w thout considering
the NOL they're going to have nore incone tax expense
built into their rates than they're actually going to
remt. Now, absent anything else, no, what's going
to happen is that's just going to be straight profit.

Now, if you choose to order themto defer
t hat excess, which is the recomendati on of both
Staff and OPC, you can have them defer that into a
tax deferred account where you can then have that
reduce rate base, which is effectively getting to the
sane point that you're saying. | nean, because rate
bases then get -- you nmultiply that by the wei ghted

average cost of capital. | nean, do you --
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CHAIl RMAN RUPP:  Yeah. I'mfollowing, |'m

just...

MR CLIZER And that -- that is exactly
consistent with how we've always treated ADI T, or
accunul ated deferred incone tax. See, the problem
here is two fold. First, they want to defer an
asset, which nmakes very little sense because why not
flow that through i medi ately; and then second, they
don't want the taxes to actually be booked anywhere.
At | east one of those should be wong. Both of them
-- well, in ny opinion you shouldn't allow deferral
of an asset because they can -- custoners -- sorry,
custoners can receive the benefit of that
I medi ately. But if, if you' re going to book the
deferral of an asset you should require themto book
that in their accounts as a deferred taxable offset
rate base.

And again, both Ms. Bolin and M. Riley
have i ndependently recommended that in surrebuttal.

CHAI RVMAN RUPP:  Thank you. Thank you,
Judge.

JUDGE HATCHER: Comm ssi oner Hol sman.

COW SSI ONER HOLSMAN:  Thank you. W
talked a little earlier about how this is done in

other rate cases with other conpanies. |s net
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operating | oss not a factor because nost of those

conpani es do not have net operating loss and so it
doesn't cone in or is it a policy issue that you
don't do it?

MR, CLIZER  The conpanies that cone in
wi th net operating | osses outside of Confluence cone
I n because the accel erated depreciation is driving
them bel ow their taxable incone. But renenber,
accel erated depreciation allows you to forefront your
expense. So the conpany isn't actually -- |'mjust
going to use as an exanple M ssouri Anerican Wter,
they were in this situation.

The conpany isn't -- it's not like the
conpany is having |l ess incone than they have expenses
it's just that for tax purposes the accel erated
depreciation is driving you bel ow your -- bel ow your
taxabl e i ncome. And because it's the accel erated
depreciation you start putting things in ADIT. And
ADIT is what we call a protected tax tim ng
difference. That's where the IRS |iterally says to
you you have to normalize it. This is explained in
Ms. Bolin's testinony.

This is not accel erated depreciation,
there is no ADIT, there is no normalization rule. So

what you do in other situations is regulate it by the
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| RS normalization rules that say you have to

normal i ze accel erated depreciation, create a tax
deferred liability.

| feel like -- I'"mnot sure that
conpl etely answered your question so please feel free
to re-answer -- re-ask it.

COW SSI ONER HOLSMAN: | ' m just tal king
about historically with other rate cases. M.
Smal | wood (sic) said that we don't -- that net
operating | osses are not a part of the tax discussion
In previous rate cases. And ny question to you is is
that true and is that because nobst conpani es who cone
in for a large rate case don't have any net operating
| osses or is it a matter of policy that it wasn't
i ncluded in that as a choice?

MR CLIZER  You know, | would absolutely
| ove to answer that question. | think | probably
could but I'ma little bit treading on thin ice here.
So I'mgoing to say that the -- probably the best
answer to either Ms. Bolin or M. Rley. | believe
that it has always been Staff's policy to attenpt to
fl owt hrough non-protected, which would include NCL
I n nost cases, deductions. But fromwhat |
understand of what Ms. Bolin has testified it's been

a Conmm ssion on a case-by-case basis whether or not
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non-protected tax deferrals, which would include NCLs

in this case, are normalized or not.

COW SSI ONER HOLSMAN: I n this case is the
NOL a confidential nunber? Wuld we have to go en
canera to tal k about --

MR CLIZER | believe that it is listed
as confidential in Ms. Bolin's testinony and so | am
going to say yes unl ess sonebody tells nme that the
anmount of existing NOLs is not.

MR, WOODSMALL: You can nmake it public.
It's nine mllion dollars.

COW SSI ONER HOLSMAN:  Ckay.

JUDGE HATCHER: For the record, and those
i stening on WebEx, Counsel Whodsmall indicated it
was nine mllion dollars. Thank you.

COW SSI ONER HOLSMAN:  And so that nine
mllion dollars of net operating loss, in laynen's
under st andi ng, woul d be the amount of expenses that
exceeded revenue over the period of tinme that they
operated before they have closed that period to cone
in for this rate case?

MR CLIZER That net operating |oss
represents the accunul ati on of the expenses over
i ncone for each taxable year that they had a net

operating loss. So the general answer to your
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guestion | think is probably sonmewhere in a yes but |

woul d be hesitant to absolutely say that with

convi ction because | would need to kind of figure out
whet her or not they have net operating loss in each
year for exanple or if they had net operating | osses
carried forward fromother years, I'mnot entirely
sure what the situation is there.

COW SSI ONER HOLSMAN:  And you said
they're going to use the book line, right, they're
not going to use accel erated depreciation they're
going to take in ten percent or --

MR. CLIZER  They are currently using
straight |ine depreciation.

COMM SSI ONER HOLSMAN:  Straight |ine
depreciation. And do we know how | ong that nine
mllion wll stretch out over tinme at their current
revenues?

MR CLIZER So -- this conmes back to you.
| want to make sure this is very clear. The straight
| i ne depreciation versus accel erated depreciation
does not in anyway affect the tinetable for when NOLs
are spent down. The reason | was bringing that up
was to explain to you what accel erated depreciation
I's, why an accel erated depreciation tax deferred

liability is created, and how that's different from
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How | ong that nine mllion lasts, right,
Is purely dependent on the future tax incone they can
deduct, currently under the existing law, up to
80 percent of positive tax incone using any NCL
carryforward. Wich under the Tax Cuts and Jobs Act
now extends indefinitely. So what's going to happen
iIs that nine mllion dollars is going to sit there
and for every single future year if they have taxable
i ncone they're going to deduct up to 80 percent using
sone portion of that. And whatever portion is
obvi ously going to then reduce the nine mllion.

COMM SSI ONER HOLSMAN:  So if they had 12
mllion in the follow ng year they could bl ow all
nine mllion of it on a reduction?

MR CLIZER If they had 12 mllion
dollars --

COW SSI ONER HOLSMAN:  Ei ghty percent.

MR CLIZER If they had 12 mllion
dollars in taxable incone.

COW SSI ONER HOLSMAN:  Ri ght .

MR CLIZER They could use up to 80 --
they coul d deduct up to 80 percent. Again, unless |
am corrected by a w tness.

COW SSI ONER HOLSVAN:  Ckay. And so the
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difference here is their position is we should be
able to put the anmount of noney that we woul d have
paid on that nine mllion into rates. And you're
sayi ng that because you're going to spread this out
over the course of however long you need it for then
It should not be recouped in the rate side, right, is
that -- I'mtrying to find the crux of the difference
bet ween your two positions on why you can't get

t oget her ?

MR CLIZER The crux of the position is
that Staff and OPC says that that deduction should be
recogni zed when setting the Conpany's rates and the
Conpany says it should not be recognized, we shoul d
pretend like it doesn't exist and have tax --
rat epayers pay the anmount of taxes if it didn't
exist. And we are saying we should have ratepayers
pay taxes as -- we should set rates to collect taxes
based on what is actually going to be paid in taxes.

COMM SSI ONER HOLSMAN:  And we have the
ability, through our order, to let themcollect that
as if they were going to pay it but then put it into
a deferred account so that as it cones in it could
then be used to reduce rates once it's been
exhausted? Help nme further understand that nechani sm

"cause it sounds like the Conm ssion nay have sone
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tools to maybe get to a conprom se here.

MR CLIZER | want to start off by saying
that this is the recommendati on of both Ms. Bolin and
M. Riley. So to the extent that | screw anything up
here direct that question to themto make sure it
gets right. I'mgoing to tell you what | understand
it to be and |I'mhoping |'mcorrect.

| f the Comm ssion orders these rates --
sorry, these taxes to be normalized then the
Comm ssi on should order the difference between what
Is included in incone tax expense and what is
actually remtted or paid to the IRS. That
di fference shoul d be booked into a deferred tax
account which can then offset rate base in future
cases until it is used at sone |long point in the
future to pay down actual taxes.

COW SSI ONER HOLSVMAN:  But then it would
show up in the existing rate increase as ordered when
this is conpleted? They would start collecting that
fromthe ratepayers? Because that deferred account
woul d have to be filled, right?

MR CLIZER No. | don't -- | don't think
so. \Wat we're saying is that what woul d be booked
to that account would be the difference between

I nconme tax expense and what's remtted to the IRS
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nmovi ng forward. The existence of the net operating

| osses woul d just be there, they would only generate
into that account as they actually pay taxes and
didn't remt all of their noney to the IRS.

So it would start off at zero and then
each year, if they paid incone taxes -- sorry, when
they paid incone taxes if there was anything
different between what they had in rates and what
they actually paid they would put it into that
account and it would have no effect on ratepayers
until the conpany cane in for the next rate case and
there was actually noney in there. So it would have

zero inpact right now.

COWM SSI ONER HOLSMAN: | guess.

MR CLIZER I'mgenuinely trying to do ny
best .

COW SSI ONER HOLSMAN: I "'mtrying -- |I'm

doing nmy best to try to understand. Truly I am All
right. Thank you. | nean, I..

MR. CLIZER  Again, this is the
recommendation in surrebuttal of both Ms. Bolin and
M. Rley. Have themexplainit to you if |I'm not
maki ng sense.

COMM SSI ONER HOLSMAN:  So back to the | ast

gquestion | asked. |If, froma macro perspective --
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and | heard from Staff's position. You know, do you

think there should be incentives for rescuing of
t hese di stressed systens?

MR. CLIZER  The Conpany earns a profit
off of the investnents it nakes to save these
systens. | understand that it is not --

COW SSI ONER HOLSMAN: Wl |, apparently
not with a net operating loss of nine mllion.

MR, CLIZER Because it hasn't cone in for
a rate case. Once they cone in for a rate case they
have been earning nassive profits on their systens.
And they're going to earn a profit on these systens
now that they've cone in for a rate case. The fact
that regulatory | ag has occurred, as al ways happens.
You can't base your entire decision on the fact that
we have regul atory lag, you need to acknow edge the
Conpany makes noney by neking the investnents
necessary to rehabilitate these systens. And if you
| ook at their entire business nodel do you really
think they're about to stop? They've been expandi ng
i ke crazy, they are maki ng noney.

They were bought out by a large firm
because it was recogni zed how profitable this entire
enterprise could be. You are going to increase their

rates by sone anount presunmably in order to nmake sure
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that they are being incentivized to continue doing

this just on what's in rate base. You don't need to
give them additional noney. You don't need to
I ncentivize a conpany to do its job.

COW SSI ONER HOLSMAN:  Thank you, Judge.

JUDCGE HATCHER: Before -- excuse ne.
Before | forget, | do have a quick announcenent. 1|'d
like the record to reflect the attendance of
Comm ssi oner Mai da Col eman, she has joined via WbEX.
Al'l five Conm ssioners are in attendance.
Comm ssi oner Hahn.

MR CLIZER OCh, | have nore questions. |
apol ogi ze. | was about to step away.

COW SSI ONER HAHN:  Thank you, M. di zer.
Gven that this is a very uni que conpany that buys
di stressed systens and repairs them do you
anticipate that the future -- in the future they
woul d continue to experience significant net
operating | osses?

MR, CLIZER That's honestly hard to say
because it woul d be dependent on the rate of
expansion and the rate of rate cases. |If they cone
inregularly for rate cases and they get -- no, |
nmean, it's not guaranteed that they're going to

experi ence net operating |losses. Now, if they
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continue to expand extrenely rapidly and they're not

coming in for rate cases regularly then yes. | nean,
that's sinple, right. |If you don't take the tine to
come in and deal with the regulatory |lag you're going
to suffer for it. But it's not a guarantee.

COW SSI ONER HAHN:  Thank you.

CHAI RMAN RUPP:  Judge, | have one nore.

JUDGE HATCHER:  Chai r man.

CHAIl RMAN RUPP: Thank you. | was going to
save this for Kimjust so she would have sone
guestions but | figured since Comm ssioner Hahn just
kind of junped on I'mgoing to foll ow up.

VWhat is the incentive to not just this
conpany, any utility conpany? |Is there a better
incentive for themto take all of their net operating
|l oss and take it off all of their tax liability if
they can outside of a test year or is there a better
i ncentive for themto have a bigger net operating
| oss and collect -- during a test year?

MR, CLIZER  That's probably sonething you
shoul d probably ask M. Bolin.

CHAl RMAN RUPP: | w || ask.

MR CLIZER | would ask M. R ley too.

CHAl RVAN RUPP:  Ckay.

MR CLIZER That's a -- | would need to
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t hi nk through that one exactly.

CHAI RMAN RUPP:  Thank you.

MR CLIZER  Sorry about that.

CHAI RMAN RUPP: No. No. Appreciate it.

JUDCGE HATCHER: Seeing no nore
Comm ssi oner questions. Thank you, M. i zer.

Let's start with our first wtness.

Confl uence, go ahead and call your first wtness.

MR. WOODSMALL: Thank you. And sone
prelimnary matters. First thing, there were a | ot
of questions that went naturally far afield from
taxes. There were questions about incentives and
whet her soneone - -

JUDGE HATCHER® M. Wodsnal |, you've had
your opening statenment. Can you call your w tness?

MR, WOODSMALL: Yes. But 1'd like to call
M. Cox so you guys could ask your questions about
I ncentives and whet her conpanies will continue to
I nvest.

JUDCGE HATCHER: No, sir. | would Iike M.
Seltzer or M. Thies, please.

MR, WOODSMVALL: Ckay. |If the Conm ssioner
doesn't want to hear fromthe guy that knows then we
will --

JUDGE HATCHER: No. The Comm ssi oner
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doesn't want it hear it out of order. Can we pl ease

proceed wth the issue at hand.

MR WOODSMALL: | am proceeding. So given
that, we would call M. Thies.

JUDCGE HATCHER: M. Thies, go ahead and
have a seat. You've already been sworn in. | just
rem nd you that you are still under oath.

Go ahead. Your wtness.

* * * * *
BRENT THI ES,

The wi tness, having been recalled upon his
oath, testified as foll ows:

* * * * *

EXAM NATI ON CONDUCTED

BY: MR WOODSMALL

Q Wul d you state your nanme for the
record?

A Brent Thi es.

Q And you're the previous Brent Thies
that testified yesterday; is that correct?

A. Yes, Sir.

MR, WOODSMALL: And at that tinme, your

Honor, you admtted the direct, rebuttal, and

surrebuttal testinony, Exhibit 17, 18, and 19. 1'd
ask for indulgence here. In -- as Staff and Public
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Counsel acknow edged in their surrebuttal testinony,

they raise a new position. It wasn't in their
direct. They raised the idea that you could put this
into a deferred account. Because it was surrebuttal

we never got to respond so |I'd like to ask hi mone

questi on.

MR, CLIZER  Yeah, | object absolutely.
It was in surrebuttal because it was response -- |I'm
sorry, | didn't wait for you to ask if there were

obj ecti ons.

JUDGE HATCHER: You're fine. Go ahead.

MR CLIZER | was hot on the gun. It was
proper surrebuttal. It was responding directly to
the recommendati ons nade by Brad Seltzer. W don't
have an opportunity to respond to what he's going to
say at this point. You can't get into this back and
forth situation here. W have witten testinony for
a reason.

MR, WOODSMALL:  Your Honor.

JUDCGE HATCHER: M. dizer, what's the
reason then for this live testinony?

MR, CLIZER  To cross-examne. Wich is
why we al ways just do direct of, introduce it, and
t ender.

MR, WOODSMALL:  Your Honor, just to
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conpl ete the thought very quickly. This was an issue

introduced in surrebuttal, it clearly got

Comm ssioner Holsman's attention. |1'd |Iike one
guestion just to acknow edge the fact that it was
done in surrebuttal.

MR, CLIZER  Your Honor, if you have that
issue in front of you, Bench can ask questions. M.
Wodsmal | doesn't need to open this up. |If the Bench
wants to know I'm sure the Bench will ask.

MR, WOODSMALL: And if -- that's what |I'm
asking. WIIl the Bench allow ne to do that for thenf

MR. CLIZER  Does the Bench really need
M. Wodsnmall to be their [awer on this?

MR. WOODSMALL: It's a matter of getting
to the truth.

THE COURT: You guys have a | ot of | oaded
guestions today. Gkay. The Conmm ssion is interested
in these answers. M. Thies's testinony has already
been introduced. Wile traditionally the Conmm ssion
does have the counsel for the wtness sinply tender
them in this situation, anticipating the interest in
this matter and wanting to make sure that, A it gets
covered, and B, that the other parties have an
opportunity to respond, because they will be

followng M. Thies and al so available to
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cross-examne M. Thies on M. Wodsnall's questi on.

M. dizer.

MR CLIZER On that note then -- and |I'm
just going to ask it nowand I'Il bring it up later.
Are the witnesses by OPC and Staff going to be
permtted to be asking the sane question to their
W tness as part of their direct?

MR, WOODSMALL: |If you want to ask the
sane exact question.

MR. CLIZER  Response to.

JUDGE HATCHER: M. Wodsnal I, what's your
guestion?

MR. WOODSMALL: First off 1'"'mgoing to
ask --

JUDGE HATCHER: No, to ne. Wat's your
guestion? No, no. Wat is your question going to
be?

MR, WOODSMALL: Ckay. | was going to
first ask himtheir surrebuttal, establish that
foundation. What is your response to their proposal
as contained in that surrebuttal.

MR CLIZER W'd |like the opportunity to
respond to his response.

JUDGE HATCHER: | think that's all fair

gane. (Go ahead.
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BY: MR WOODSMALL

Q kay. M. Thies, did you reviewthe
surrebuttal testinony of Ms. Bolin and M. Riley on
the issue of inconme taxes?

A Yes.

Q And did you see there a proposal that
any taxes collected in rates here be deferred into a
liability?

A. Yes.

Q And what is your response to that?

A | think that nakes sonme sense in
ternms of what we're doing here, that effectively
gi ves the concept we're tal king about here of net
operating losses a simlar treatnent to accunul at ed
deferred incone tax as M. COizer described in his
openi ng.

| think the issue that wasn't dealt with
that naybe is in the Conpany's viewis we have this
nine mllion dollar nunber and there's no asset
treatnment for that in rate base so we woul d reduce
rate base on one side and not get any credit in rate
base for the history of losses there. So it feels a
little unbal anced but as stated there wwth a deferred
tax liability that part makes sone sense to the

Conpany.
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Q Thank you.
MR WOODSMALL: | tender the wtness for
JUDGE HATCHER: Thank you, sir. | believe

we go to Staff.

MR. THOWPSON. No questions at this tine,

Judge. Thank you.

JUDGE HATCHER: Thank you. M. Ci zer.
MR, CLIZER No questi ons.
JUDGE HATCHER: Thank you. Are there any

Comm ssi oner questions? Conm ssioner Hol sman.

COW SSI ONER HOLSMAN: Do you got one, M.

CHAI RVAN RUPP: | do, but...
COW SSI ONER HOLSMAN: Wl |, you're the

Chai r man.

CHAI RMAN RUPP:  You're very Kkind.

COMM SSI ONER HOLSMAN:  Defer to the
Chai r man.

JUDCGE HATCHER: Chai rman Rupp, you have a
guesti on.

EXAM NATI ON CONDUCTED

BY: CHAI RVAN RUPP

Q Based off of your answer to your
attorney, --
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A Uh- huh.

Q -- are you in agreenent wth Staff
and OPC s position for this tax liability treatnent?

A | think it's half of the solution. |
think their solution to allow the taxes in rate
maki ng, which we believe is consistent wwth the rate
maki ng that we've done in the State of M ssouri in
our other five rate cases and that we're doing in
ot her parts of the country, other states, it's
consistent with all of that to allow taxes based on
the return that's granted in this rate case. And so
to book that into a deferred tax liability because
there is this another issue of NOLs nakes sone sense.

| think the part that isn't clear to the
Conpany is what -- is there fairness. W haven't
asked for sone kind of treatnent in rate base for
this nine mllion dollar nunber. And so conceptually
we woul d be reducing our rate base later for this
liability and get no credit in it nowor in the
future for whatever is there in terns of the net
operating losses. So it feels |like a one-sided
solution but that one side makes sense, if | can say
It that way.

CHAI RMAN RUPP: Ckay. Thank you.

Appreciate it.
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JUDGE HATCHER: M. Hol sman.
COW SSI ONER HOLSMAN:  Thank you.
EXAM NATI ON CONDUCTED
BY: COW SSI ONER HOLSMVAN
Q So what would be -- first off, part
of the solution that you agree with is -- would that

then noot the Staff and OPC s point that the taxes
woul d then be pure profit for the Conpany if they're
bei ng booked for |ater depl oynent?

A Yes. | nmean, froma cash
perspective, the cash woul d be here now but a
liability woul d be booked that woul d reduce rate base
in the future. So yes.

Q So what woul d your recomrendati on be
then for the other part of the equation? You say
this is one-sided, how would you then reflect the
nine mllion dollar net operating |loss in sone sort
of asset or sonme way to recognize that in the
process?

A. Sure. So we have -- excuse ne -- a
mechani smin sone other states to book the net
operating | osses on acquired systens as an asset for
consideration in future rate cases. And so that's
all part of the state's determ ned incentivization

for us to continue to buy these distresses systens.
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So sonething |like that that could recogni ze a net

operating | oss as an asset. Then it effectively
renoves it fromthe consideration -- renoves that

| oss fromthe consideration of taxes in the current
year and so that woul d be the bal ancing piece. So
think we buy a system and maybe it | oses $10, 000 per
year. |If we could book that $10,000 as an asset to
be considered in the future in rate base then the
liability makes sone sense as the balance. And as |
said, we have that in a couple of other states
currently.

Q And so your testinony is that in
ot her states they have taken that net operating | oss
and booked it as an asset in the overall case?

A Correct.

Q | s that sonmething that you' re aware
that the State of M ssouri has a practice of doing
or --

A Not to ny know edge.

Q So this would be a departure fromthe
way that nornal rate cases are proceeded?

A It would be. And | would also offer
that, you know, this whole, you know, net operating
| oss issue seens to be a departure as to what to do

withit. But that part would be new and novel in
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M ssouri, yes.

COW SSI ONER HOLSMAN:  Al'l right. Thank
you, Judge.

JUDCGE HATCHER: Thank you, Conm ssi oner.
Are there any other Comm ssioner questions? The
Bench has no questions. That takes us to re-cross
exam nation. M. Thonpson.

MR. THOMPSON:. No questions, Judge. Thank
you.

JUDGE HATCHER: M. di zer.

MR CLIZER  Yes.

EXAM NATI ON CONDUCTED

BY: MR CLIZER

Q I n response to one of the questions
fromM. Hol sman, you said that the deferred tax
liability would reduce rate base in the future?

A Uh- huh.

Q How woul d t hat happen?

A If we -- excuse ne. If we were -- so
the way | understand it is -- and let's say we were
collecting ten dollars of incone tax in the rates
currently. The anmount that we don't actually pay in
cash woul d be booked into a liability that in the
future could reduce rate base.

Q When would it start reducing rate
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base?
A Next rate case.
Q So you agree that it should reduce
rate base in the next rate case?
A. | ' m suggesting that as a part of a
bal anced solution it makes sonme sense to have a
mechani smli ke that.
Q Ckay. But, to nmake sure | understand

this correctly, you are proposing to create a
deferred tax liability that would offset rate base in
the future?

A. | "' mresponding to a proposal soneone
el se made. But what you're saying | think is ny
suggesting that it would be for a future rate case,
yes.

Q Ckay. So you would agree that it
makes sense if you were going to book the excess
I ncone tax expense that's not remtted to the IRS
into a deferred tax liability that that offset rate
base in the future case?

A That makes sense fromthe Conpany's
perspective only when a conpany buys sone sort of
asset treatnent. But that part, yes.

Q Al right. So wth regard to

recogni zing the NOL. Let ne nmake sure | understand
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this correctly. The net operating |osses that we're

tal ki ng about here. And for the record, NOL, net
operating loss, I'"'mgoing to use them

I nt erchangeably. Those were generated, per the
Conpany's statenent, because the Conpany purchased
systens with existing rates, correct?

A Correct.

Q And those rates -- sorry. The
Conpany then invested in those systens, correct?

A Correct.

Q And your argunent is that the rates
that were currently in effect didn't cover the
I nvestnents, right?

A. It didn't cover the full cost of
operations which includes nore than investnents, it's
operational costs as well.

Q So what your goal is is to allow the
Conmpany sone kind of asset to recognize the fact that
those rates weren't covering what you needed to; is
that right?

A. Yes.

Q Right. So it's to go back and say we
need to get the noney that we shoul d have been
charging in order to cover these investnents,

correct?
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A. Goi ng back woul d obviously be in the

Conpany's interest. | think a proposal like this
that starts today and it is booked concurrently with
the deferred tax liability makes sense as wel | .

Q But to make sure | understand it
correctly, | just want to understand the argunent
correctly. \What you' re proposing would be to have an
asset to allow you to go back and recover what you
shoul d have recovered in order to nmake these
I mprovenent s?

A What do you nean go back?

Q Well, it would allow you to recover
what you needed to have recovered, what the rates
shoul d have been in order to nake the noney necessary
to cover the inprovenents?

A | still don't know what you nean by
go back in ternms of an actual tineline. Are you
t al ki ng about going back to 2015, are we tal king
about going back between rate cases, what's the
phrase?

Q Ckay. Let's sinplify and nmake sure
we're trying to be clear here. The NOL was created
because the rates that were in effect weren't
sufficient to cover the inprovenents nmade, correct?

A To cover the cost of service.
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Q Cost of service. I'msorry, let ne

try to make sure that's clear. You' re saying that
this asset would allow the Conpany to effectively
have the income that woul d have been the case if
those rates had been set at what they needed to to
cover the cost of service?

A. It's alittle bit nuanced. |'m not
suggesting -- so the nechani smcould work and does
work in other states such that you establish a
formul a, you know, revenues m nus operating expenses
and whatever the negative nunber is there goes into a
regul atory asset. So it's not a recovery of
depreciation and it's not a recovery of any |ost
return on equity or interest kind of expense, it's
sinply the operational cost.

Q | understand that. But as far as the
operational costs go it would effectively allowthe
Conpany to recover what they woul d have recovered if
the rates had been changed to allow themto neet
t hose operational costs; is that accurate?

A. Yes. |If you -- the sane thing could
be acconplished by changing rates during an
acqui sition case, yes.

Q Ckay. So the goal of your

recommendation is to allow the Conpany to operate as
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if they had changed the rates during an acquisition

case, is that what you just said? It would put you
In the sane position?

A Mat hematically that's the equival ent,
yes.

Q Thank you.

MR CLIZER | have no further questions.

JUDGE HATCHER: Thank you. And re-direct.

MR. WOODSMALL: Thank you, your Honor.

EXAM NATI ON CONDUCTED

BY: MR WOODSMALL

Q Let's tal k about sonme of these other
states. CSWR has affiliates in 13 states; is that
correct? Twelve?

A. Twel ve, yes.

Q kay. Twelve. And in all those

states you use the sane business nodel; is that
correct?

A That's correct.

Q In that you go in, you acquire

di stressed systens and you adopt the rates; --

A That's correct.

Q -- Is that correct?

A Uh- huh.

Q And simlar to here, the rates do not
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cover operating costs; is that correct?

A That's correct.

Q And that's because the rates are
dat ed, sonetinmes decades, as well as the fact as
operating costs are goi ng up?

A Correct.

Q Ckay. So in all these states, you
I ncur a net operating | oss?

A. Yes.

Q Ckay. Let's start first off. 1In all

these states that you' ve incurred a net operating

| oss and you had a rate case, have any of those
states sought to recognize that net operating | oss
that was incurred by the investors for the benefit of
t he custoners?

MR CLIZER I'mgoing to object as to
rel evance. This case concerns Mssouri. W do not
concern ourselves with the | aws of other states.
There may be statutory requirenents, rule
requi renents, et cetera, at play in other states and
Is msleading the Comm ssion to suggest what ot her
states do is what M ssouri nust do.

MR WOODSMALL:  Your Honor, M. -- I'm
sorry. Comm ssioner Hol sman was aski ng about ot her

states and incentives and how things are done. So |
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think -- | think clarifying that as to how ot her
states operate is directly responsive to his
guesti on.

JUDGE HATCHER: | agree. The objection's
overrul ed.

BY: MR WOODSMALL

Q In all these other states, first off,

has any Conm ssion attenpted to use those net
operating | osses that the investors incurred for the
benefit of custoners?

MR, CLIZER | object to the formof the
gquestion. That is not consistent wwth what the OPC
or Staff is reconmendi ng.

THE WTNESS: Can you re -- can you ask
agai n?

BY: MR WOODSMALL

Q Ckay. The investors incur net
operating | osses; is that correct?

A Yes.

Q And those net operating |osses, the
custoners benefit fromthe investors incurring those
net operating | osses?

A That's correct.

Q Ckay. And so while they benefit from

the net operating |losses up front, are you aware of
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any state comm ssions that then try to give those
custoners the benefit of the net operating |osses
again through a reduction in rate nmaki ng?

A No.

Q (kay. Let's nove to the second part,
what the other states do. Let's talk M ssissippi.
You' re famliar with the recent M ssissippi rate
case?

A. Yes.

Q Ckay. And there, can you tell ne --
wel |, explain first what the nmechanismis? You said

a regulatory asset. But can you tell us nore about
what that is?

A. Sure. It's a System Acqui sition
Regul atory Asset is the -- SARA is the acronym And
it effectively does what | was explaining to M.
Cizer. For newy acquired systens it tracks revenue
| ess expenses and what ever that negative nunber is is
noved to the bal ance sheet for consideration in
future rate proceedi ngs.

Q And because that's put on the bal ance

sheet it's included in rate base in those other

states?
A Correct.
Q And the conpany is allowed to earn a
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return?

A Correct.

Q Ckay. Despite that, those reqgulatory
assets in both -- first off, that nmechanismis done

Iin Mssissippi and Louisiana; is that correct?

A Correct.

Q Ckay. And that nechani sm taking
those | osses and hanging them on the bal ance sheet as
a regulatory asset, is from X date going forward; is
that correct?

A Correct.

Q Ckay. The past net operating | osses
are not included in that regulatory asset, are they?

A. Correct. Only fromthe date of
Comm ssi on approval of booking that asset and noving
forward. Nothing historically.

Q Okay. So whil e you' ve gone through
rate cases and that regulatory asset woul d effect
| osses goi ng forward, how have those Conm ssions
handl ed t he past net operating | osses?

A No consideration given to themeither
to reduce anything in current rate making or any kind
of asset fromthe historical standpoint.

Q Ckay. Wuld you believe -- we were

tal king incentives again. Wuld you believe that
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relative --

MR, CLIZER  Your Honor, | don't believe
that incentives were brought up as part of the
cross-exam nation. | thought it was brought up
duri ng the openi ngs.

MR, WOODSMALL: There were questions about
other states and relative to other states.

MR. CLIZER  Nobody nentioned incentives.

COW SSI ONER HOLSMAN: Do we have a chance
to ask questions once this is concl uded?

JUDGE HATCHER: | can neke it happen.

COW SSI ONER HOLSMAN:  Ckay.

JUDGE HATCHER: |'m of the belief that
we're going to have --

MR CLIZER  Additional questions fromthe
Bench.

JUDGE HATCHER: W'l | go back through
re-cross and re-direct. Wen you say incentives, are
you using that as a termof art reference to a
statutory or regulatory schene or are you using that
as | anguage?

MR WOODSMALL: Let ne clarify that with a
guestion and then you can take that up, if that works
for you. It's not a question to you but let ne

rephrase the question.
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BY: MR WOODSMALL

Q G ven that M ssissippi and Loui si ana
have this regul atory asset treatnent woul d
acquisitions in those states be viewed nore favorably
than acquisitions in Mssouri if Mssouri doesn't
have it?

A Absol ut el y.

MR. WOODSMALL: | have no further
questions. Thank you.

JUDGE HATCHER: Thank you. That was the
end of re-direct. However, as announced, we do have

further Comm ssioner questions. Conm ssioner

Hol sman.

COW SSI ONER HOLSMAN:  Thank you.

EXAM NATI ON CONDUCTED

BY: COW SSI ONER HOLSMVAN

Q So ny first question is the SARA t hat
you nmentioned. Was that a -- was that a product of a

statute that had to be passed in M ssissippi and
Loui siana to all ow those Conm ssions to book that as
a regul atory asset?

A | don't think it had anything to do
W th existing statutes. It was part of a
conversation with those Staffs about how to conti nue

to do what we had been doing in those states.
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Q So it's your testinony that that was

-- that schene, as it were, --
A Yeah.
Q -- was a product of the Comm ssions

and not a product of requiring statute to allow that

to occur?

A That's correct.

Q kay. And you view that as -- we use
the termincentive -- but as a signal for investors

to rescue distressed systens?

A Absolutely. And certainly in our
i nvestor context it is viewed favorably.

Q Do you think that it would create a
prol onging of return for a rate case if the Conpany
knows that they're able to take this net operating
| oss and book it as an asset, that it would keep them
out of a rate proceeding |onger than normal w thout
an absence of being able to book that as an asset?

A That's a good question. | don't
think so. Because it is a -- you know, effectively
an accounting trick, it has nothing to do wth real
cash. So, you know, you're able to, you know,
protect your incone statenent and have sone future
consideration for those losses. But it still does

nothing to sort of elimnate the cash reality that's
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happeni ng when we buy those systens.

Q s it your experience in these other
ci rcunstances that the taxes then are deferred and
that this is a two part approach to the net operating
| oss and the tax collection issue? Like are they
normal |y paired together?

A. They are not. W have not
experienced a deferred liability al ongside this.
We've only experienced the regul atory asset.

Q So in the other states that you're
citing, they provide the regulatory asset and they
provide the taxes to flowthrough as if there wasn't
a net operating | oss?

A They do. And it's inportant to note
that this regulatory asset elim nates expense and so
woul d therefore increase your taxable incone. And
that's just the accounting nechanics. | don't want
to get incredibly technical because it is -- or it
could be. But this is effectively saying, you know,
| didn't have enough revenue and whatever that nunber
iIs I"mgoing to reduce ny expenses for so that ny
taxabl e incone is zero there so I'mnot incurring
that net operating |loss that can be used in the
future.

COW SSI ONER HOLSMAN:  Ckay. That's all
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the questions | have, Judge.

JUDGE HATCHER: Thank you. Are there any
ot her Comm ssi oner questions? The Bench has at | east
one.

EXAM NATI ON CONDUCTED

BY: JUDGE HATCHER

Q Wul d you offer your response to the
follow ng statenent. Confluence knew the rul es of
M ssouri when it purchased its systens, why is it now
asking for a change? | guess that was the question,
sorry.

A Sure. |1 don't think Confluence is
asking for a change. You know, we cane into the
state with the understanding that there was going to
be a period of net operating losses. Then in rate
making, in our first Staff assisted rate cases incone
taxes were recogni zed there. And so this renoval of
i ncone tax expense fromthe rate naking equation
woul d be the departure not what the Conpany has
requested. Now, that's prior to today.

Q | want to clarify that. And I'm
sorry to interrupt. Was that system earning revenue
or was that systemearning a | 0ss?

A. Wi ch systenf

Q The one that you were referencing
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early on. Because that seens to be the difference

her e.

A Well, so everything that we have
purchased initially | oses noney, right. And so as we
have, you know, taken sone of the -- gone through
sonme of the Staff assisted rate cases there is one of
t hose conpanies, Hillcrest, that prior to
consol idation, which the Comm ssion approved, it

actually was earning sone inconme. But other than

that one, we -- none of our six conpanies that becane
one had ever earned incone -- taxable incone.

Q Ckay. | do have a foll ow up
question. |If | understand what the situation is,

simlar to deferred acceleration, which is not this
case, but simlar to that case where with an
accounting nechanismthe Conpany is allowed a -- |
believe the phrase is a no interest | oan to operate.
And | believe Confluence has acknow edged that's not
our situation, however that is the treatnment we're
aski ng for because of these distressed systens we're
pur chasi ng.

How shoul d t he Comm ssion di stinguish
Confl uence's position essentially asking for, | think
what M. Cdizer had referenced Ms. Bolin as stating

as a per situation solution. How are you going to
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di stinguish that fromevery other water conpany that,

as your counsel pointed out, mght cone in and
purchase any of the 3,000 snmall sewer districts in
M ssouri, or whatever the appropriate nunber is, and
t hose conpani es then saying, hey, we also would Iike
our net operating loss for that systemrecognized in
our incone taxes in order to take advantage of the
accounting nechanismin a simlar manner of

accel erated depreciation and get our interest free

| oan?

A There's a significant policy question
there that is clearly, you know, a bigger concern for
the Comm ssioners, | think. For -- in our experience
we have, you know, sought to have conversations wth
state conm ssioners -- state conmm ssions in other
pl aces to try to understand how we can acquire the
systens that are nost distressed and do that well and
wher e Conm ssions have desired us to do that there
are certainly tinmes when we've been incentivized.
And so the statutory policy making piece of that
makes nme very nervous to sort of comrent on because |
can't possibly know all of the conponent pieces of
t hat .

But | think as we're tal king about it

today, wthout a statute in place, it should be
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viewed in the light of what the Conpany has done and

would li ke to continue to do in the future and how
that benefits the people of Mssouri and the people
served by these distressed systens.

Q | didn't hear an answer to ny
qguesti on t hough.

A I"mtrying not to answer like telling
you what policy to make. And | apol ogi ze for, you
know, being a little dodgy.

Q | "' m aski ng you to distinguish
Confl uence Rivers fromthe conpetitor that may be

listening to this hearing and saying, a-ha, --

A Sur e.
Q -- | amgoing to start my own utility
operating conpany, |I'mgoing to go out and purchase

di stressed systens for |ow investnent noney and then
as long as | can float the expense for X nunber of
years to a rate case --

A Uh- huh.

Q -- I wll then get the rate increase
to cover ny expenses plus they are going to ask, hey,
| bought this distressed system 1'd like ny incone
tax treated |i ke Confluence. Can you distinguish
Confl uence Rivers fromthat situation?

A So | think pragmatically, especially
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on the lowest quality systens, we're the only ones in

the state who are doing this type of work. So can --
you know, | don't know of an analog to us, especially
on the extrenely small sized systens. And so | don't
know t hat that exists.

| think the other piece of that is
woul dn't it be a good thing, froma Conm ssion
perspective, if there were incentives to fix
problens. And so, you know, | don't know that | can
of fer anything that would say we are this and we
shoul d get special treatnent. | think |I'm suggesting
this is a potential incentive for the problemin the
State of Mssouri. And currently I don't know that

anyone else is doing it, especially at the extrenely

smal |l level -- small systemsize that we are.
JUDGE HATCHER: |I'mjust going to note
It's 11:58. | have gone in a unique direction. Are

there any Conmm ssioner questions? Ckay. Let's go
back to re-cross. W'I|l start with Staff.

MR. THOWPSON: Thank you, Judge.

EXAM NATI ON CONDUCTED

BY: MR THOVPSON

Q To follow up on the |ine of
guestioning from Conm ssi oner Hol sman and al so from

the Judge. You would agree with ne that a net
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operating loss is a concept that conmes fromthe tax

code?

A Yes.

Q And the way it's treated is a tax
I ssue; isn't that correct?

A. Certainly there are ways -- and as we
descri bed, accunul ated deferred tax that makes its
way into rate making. But it does cone fromthe tax
code initially, yes.

Q But A-D-I-T is sonething different
than what we're tal king about here today, isn't it?

A It is.

Q In fact, care has been taken to make
it clear that this case has nothing do with A-D-I-T;
isn't that correct?

A That's correct.

Q Ckay. So a net operating | oss you
have agreed is a tax concept. And isn't it true that
the prohibition on retroactive rate maki ng neans
t here cannot be anything |like a net operating |oss
carryforward with respect to rate nmaki ng?

MR, WOODSMALL:  Your Honor, | would object
to the extent it's asking for a | egal conclusion, for
himto make any type of |egal conclusion that this is

retroactive rate nmaking certainly if they want to
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tal k accounting. But whether there's a prohibition

agai nst retroactive rate naking, we shoul d probably
handl e that in the briefs.

JUDGE HATCHER: No. 1'd like to hear the
W tness's answer on this. He is an expert in the
utility industry, |I'msure he has sone famliarity
wWith that. He's expressed famliarity with other
states on other adm nistrative issues.

THE WTNESS: | amunfortunately not an
expert on the history of retroactive rate nmaki ng and
the rules around that. | would suggest though that
retroactive rate making in this case could be
happeni ng with past net operating |osses being
applied to current rates. So -- and again, |'mnot
an expert but the termretroactive feels as if it's
cutting both ways here.

BY: MR THOVPSON

Q You acknow edge that when you
purchase these systens that have i nadequate rates
that the rates can be reset as part of the
acqui sition case?

A They have not been historically. |
guess that's possible though froma Comm ssion
per specti ve.

Q And do you have any expl anation for

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

Page 78
why t he Conpany has not pursued seeking a reset of

t hose rates upon acquisition?

A | know that -- excuse ne. | know
that we preferred to keep the rates as they are for
public relations and custoner service purposes and,
you know, if there were Comm ssion policy around
setting those rates in acquisitioning cases we
certainly would pay attention to this. But our
preference would be to allow the custoners a period
of tinme to get to know us before we raise their rates
whi ch, as we know in this case, is not popul ar.

Q And in your testinony you have raised
the operating | osses as the justification for the
I ncone tax treatnent you seek, haven't you?

A |"mnot sure | follow

Q Wll, et ne take a | ook at your
position statenent which was witten by your

attorney; is that correct?

A Yes.

Q Based upon your testinony; is that
correct?

A | don't know exactly what you're

referring to.

Q You don't know where it canme from
okay. "In the process of acquiring distressed
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systens, Confluence Rivers adopts the current rates

charged by those systens. |In nmany cases these rates
are years or even decades old. As such, those rates
do not reflect the cost of service at the tine of
acqui sition and certainly do not reflect the
I ncreased costs associated with the capital
I nvest nent and prof essional operations provided by
Confl uence Rivers. Until Confluence Rivers files a
rate case and rates are increased to reflect
operational costs Confluence Rivers incurs a net
operating lot. Effectively, this net operating | oss
Is a quantification of the benefit that ratepayers
receive from Confluence Rivers providing service at a
bel ow cost rate."

Ski ppi ng down to the next paragraph.
“Contrary to other states, Staff and Public Counsel
seek to use this net operating |oss to reduce the
rates resulting fromthis case epitom zing the notion
of looking a gift horse in the nouth. Staff and
Publ i ¢ Counsel believe that ratepayers shoul d not
only receive the benefit of both |ow cost initial
rates but also receive the tax benefit resulting from
t hose bel ow cost rates.”

Do you have any reason to di sagree that

that's what the position statenent filed by this
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Conpany says?

A No.

Q Ckay. And do you hear any echoes of
your testinony in that |anguage?

A. Some. Certainly not all. Sone.

Q Ckay. So you would agree with ne
then that your attorney at |east has |inked operating
| osses to the tax treatnent the Conpany is seeking as
the justification for that favorable rate making
treatnment of the tax issue; isn't that correct?

A Can you say that again? Linked? [|I'm
not sure what you nean there.

Q Well, when | read the position
statenent it wasn't saying anything about tax |aw,
was it?

A. No.

Q It was instead tal king about
Confl uence Rivers' | osses because the rates are
I nadequate in the systens it purchases?

A Uh- huh.

Q That those rates do not, in fact,
cover operating costs?

A Correct.

Q So you woul d agree then that the

favorable tax treatnent that the Conpany is seeking
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is in fact a way of recovering noney |ost because

rates were inadequate for past services?

A | would not franme it that way, |
don't think that's a -- | don't think that's a way we
have framed it. | think the Conpany is seeking
consistent rate making math, if you wll, you know,
the operating costs plus depreciation, anortization,
taxes and return are what make up the rate naking
equation. That's what the Conpany's seeking. |
under stand the connection that can be nmade there but
| don't think that's the way the Conpany views that
initially.

Q And a net operating |loss reflects
| osses that occurred in a prior taxable year; isn't
that correct?

A That's correct.

MR THOMPSON: No further questions,
Judge. Thank you.

JUDCGE HATCHER: Thank you. M. di zer.

MR CLI ZER  Yes.

EXAM NATI ON CONDUCTED

BY: MR CLIZER

Q |"d like to start with a |ine of
guestioning focused on the incentive conversation you

were having wth Conm ssi oner Hol snman.
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A Ckay.

Q Before | wanted to kind of |evel set.
You woul d agree with ne that the purpose of this rate
case in general is to bring Confluence's rates in
line with its cost of service?

A Correct.

Q And by cost of service, just to make
sure everybody's on the sane page, we're talking
about the cost required to neet its operation costs
to continue serving customers, correct?

A Correct.

Q And in addition -- well, the issue at
hand here is incone tax expense, correct?

A Correct.

Q And the inproper anount of incone tax
that needs to be put into rates, correct?

A Correct.

Q And the issue at hand is is the
Conpany going to collect nore incone taxes than it
actually remts to the | RS?

A Correct.

Q Wul d you agree with ne that any
amount of income taxes that are coll ected but not
paid to the IRS aren't being used to pay to the I RS?

A Sur e.
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Q And -- okay. Wuld you agree with ne

that that noney is therefore no | onger being used to
serve custoners?

A No.

Q Fine. Moving on, 'cause | amj ust
trying to level set. The Conpany is al so seeking a
return on equity in this case, correct?

A Correct.

Q Wul d you agree with ne that return
on equity is roughly anal ogous to profit, we can call
that profit?

A Sur e.

Q And that's what we're going to pay to
our shareholders and justifies their investnent?

A Sur e.

Q Now, the incentive conversation that
was had focused on the idea that other states are
giving preferentially nore beneficial treatnent,
right?

A. Correct.

Q So am | correct to understand that
t he Conpany's concern is unless Mssouri gives the
same treatnment we get fromother states we're going
to go build in other states; is that right?

A When you say sane, you know, there's
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not a lot of binary switches for us. | nean, |ike

we're -- let nme say that differently. W did not
cone in with an ultimtum right. But what we are
saying is changing the rate nmaking fornmula for us is
a disincentive in the State of M ssouri as conpared
to states that have used the standard rate naking
formul a.

Q But it's not an ul timtunf

A. No.

Q So you're not saying you won't cone

into M ssouri?

A. | nean, that is not a question for
me, |'mthe accountant, that be would a question for
M. Cox.

Q Fair enough. Well, let's think

Does this nmean that M ssouri is effectively bidding
agai nst other states for your services?

A. | nmean, that's a strange way of
saying that. | think, you know, you'd be better off
to talk to M. Cox about incentivization across the
I ndustry and in other states.

Q Well, you're the one who had the

conversation with M. Holsnman and | want --

A Sure, sure,
Q -- to nake sure we get down to this
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right now As | understand it what the Conpany is

saying is if we don't get this tax treatnent we are
di sincentivized fromdoing stuff in Mssouri?

A That's absolutely true.

Q Ckay. So what you're trying to say,
hey, you have to give us as good as we're getting in
other states or we're just going -- we have less of a
reason to do things here, right?

A | nmean, that's not the way the
Conpany's framng it. W are not bringing an
ultimatum We are suggesting this is a disincentive,
full stop.

Q |"'mreally not sure |I'mseeing the
difference. Let ne nmake sure I'mgetting this down.
You' re saying that, again, unless you get the sane
treatnment that other states are giving you you have a
di sincentive to continue operation or to expand
oper ati ons probably, expand, in M ssouri?

A That's correct.

Q So again, basically if another state
does sonet hing beneficial Mssouri has to match them
in order to get you to stay in Mssouri? O continue
to expand in Mssouri -- I'mgoing to keep -- you're
usi ng expand. Let ne restate that question because

it's getting confused. You're telling nme that if
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anot her state gives you sonething nore beneficial you

say Mssouri has to match that if you want us to
expand operations in Mssouri?

A So I'mnot the one naki ng deci sions
about state expansion so that would be M. Cox for
sure.

Q You did testify though it's a
di si ncentive?

A. Absolutely. It's sinple math.

Q Agai n, --
A It's a disincentive.
Q So | don't understand how you can say

it's a disincentive but then also turn around and say
you' re not the one naking decisions. | nean, you
clearly at sone |level are aware of the decision
maki ng process?

A It's a conceptual disincentive when
you have a different rate naking treatnent in one
state versus anot her.

Q Right. And you're saying to avoid
t hat disincentive Mssouri has to be as good as all
the other states, we have to give you the sane
treat nent ?

A. | think by definition to avoid a

di si ncentive you can't disincentivize, right.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

. ) ) Page 87
Q Right. So again, if another state is

not giving as good as Mssouri is you' re saying we
have a disincentive to expand operations?

A Correct.

Q And you want M ssouri's existing
rat epayers, your existing ratepayers to continue to
fund that expansion, that's that incentive to expand?

A | m not sure how you -- how you get
there. You know, fromnet operating |oss position
custoners aren't funding any expansion that would
still have to be investors.

Q Well, you're saying that the
custoners have to pay you incone tax above what
you're going to remt?

A. |"msaying that's consistent with
regul atory rate making.

Q Ckay. So we're in agreenent, you are
asking custonmers to pay nore than you are going to
remt to the | RS?

A | " m asking the Conm ssion to give ne
consi stent rate making. That's the ask.

Q Can we agree that the consistent rate
maki ng that you're asking for is for custoners to pay
nore than you're going to be remtting to the IRS? |

feel like that's a very sinple standard, | don't know
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why we're arguing about this.

A Because it's two separate issues and
It goes back to a simlar concept to accunul at ed
deferred incone tax. Because |I'mnot paying it,
there are regulatory rate nmaking treatnents for
whether |I'mpaying it or not. And so |I'm asking for
the Comm ssion to provide consistent rate making
treatnment as to what they've done in this state for
our group of conpani es before.

Q And that consistent rate naking
treatnment, according to you, is to allow the Conpany
to collect nore than it's going to ultimately remt
to the | RS?

A. The consistent rate nmaking treatnent
woul d be to allow the Conpany to base incone taxes on
the return granted in this case.

Q And the effect of that would be to
collect nore than they're going to remt, correct?

A Yes.

Q Thank you. | don't know why we had
to go to such lengths to get --

MR, WOODSMALL: (Obj ection, your Honor.

MR, CLIZER -- to the point.

JUDCGE HATCHER: M. di zer.

MR CLIZER  Sorry.
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BY: MR CLIZER
Q And you are saying that M ssouri
needs to do that or else you'll have a disincentive?

A Yes.

Q kay. Are you aware that there's a
statute that allows the Conm ssion to order a conpany
to acquire a distressed systenf

A. | am not aware of a statute at all,
no.

Q So you woul dn't happen to know why
the Comm ssion's never utilized that statute?

A. No.

MR. CLIZER | have no further questions.
Thank you.

JUDCGE HATCHER: Thank you. We will be
adj ourning for lunch after this witness. W do have
re-direct to finish off M. Thies's testinony
regardi ng i ncone taxes. M. Wodsnall.

MR, WOODSMALL: Thank you, your Honor.

EXAM NATI ON CONDUCTED

BY: MR WOODSMALL

Q Let's work backwards. First off, you
wer e asked questions about whether -- if you' re not
provi ded the sane treatnent in other states whether

you would quit investing in Mssouri, sonething along
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those lines. You recall that?
A Yes.

Q Does the Conpany have unlimted

capital ?

A No.

Q Ckay. And would you agree with the
statenent that capital will necessarily follow, wll

go to the states where it provides the best overall
return including consideration of incone taxes?

A. Yes.

Q (kay. Lot of questions that tal ked
about standard rate making formula, end quote, and,
quote, regulatory rate making, do you recall those?

A. Yes.

Q Ckay. Wuld you explain to ne, in
rate making, the difference between nornalization of
taxes and fl owthrough of taxes?

A. That's a good question. It's a
technical issue and I amnot a tax expert. But the
best of ny understandi ng, normalization would be
setting the anmount of taxes based on all the
conponents in the rate maki ng equation. Fl owthrough
woul d be setting taxes based on what is actually
going to be paid in that period.

Q Okay. And to put this in
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per Spect |l vVe. The Oorrpany' S posli tron 1s a

normal i zation of taxes; is that correct?

A Correct.

Q And Staff and Public Counsel want to
| ook at the actual taxes that nay or may not be paid
and flow that through to the rate making forrmula; is
that correct?

A That's correct.

Q Wul d you agree that in virtually
every ot her aspect of cost of service we don't
i nclude the actual anmount, rather we go in and we
| ook and we normalize and we annualize and we nake
adjustnments to try to | ook at what the normal anount
of that cost is, would you agree wth that?

A. | agree that we seek to adjust,
annual i ze, normalize, as nuch as necessary.

Q So while we normalize every other
conponent of cost of service, here Staff and OPC want
to turn its back on norm-- on normalization and use
flowthrough; is that correct?

A That's ny understandi ng, yes.

Q | was going to get into ADI T but

let's et that go. (Going back to the very

beginning -- this is ny |last question. There were
comments -- or questions to you fromthe Bench based
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upon Ms. Bolin's surrebuttal using the quote interest

free | oan?

A Uh- huh.

Is this an interest free |oan? And
you can --

A. | s what an interest free | oan?

Q Is it a gift or an interest free | oan
for the Conmm ssion to normalize incone taxes?

A Gosh, |'ve never thought about it
that way. | think the context of that conversation
was it is reduced fromrate base because it's a
source of capital that doesn't have -- that was not
supplied by investors or supplied through debt. So
in that sense this would be simlar, yes.

Q But it is not a gift because it's
nore recognition of the | osses the Conpany has
previously incurred?

MR CLIZER |I'mgoing to object. | feel
like he's attenpting to get his wtness to change his
answer .

MR, WOODSMALL: |'masking for a
clarification.

JUDGE HATCHER: 1'Il allowit. 1'Il allow
it. Go ahead. Overrul ed.

THE WTNESS: Could you ask the question
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again, I'msorry?

BY: MR WOODSMALL

Q s this a gift or is this nore
recognition of the past | osses the Conpany has
I ncurred?

A Whi ch part? The -- inconme tax and
the rate or the reduction based on --

Q | ncone t axes.

A. | mean, | wouldn't think about it as

a gift as nuch as |I'mthinking about it as standard
rate making that offers certainty and reliability as
we plan the next rate case and the rate case after
that. So | never considered the option that -- or
the thought that it's a gift.

Q Ckay. And again, to try and put a
bow on all this. Under normalization of taxes and
any other cost of service, basically it normali zes,
it flattens out that cost conponent, it tries to
elimnate fluctuations, would you agree with that?

A. | woul d.

Q And under fl owthrough however, if
you pass through the anount that is actually paid,
that can fluctuate rapidly over tine, would you agree
with that?

A | would agree with that, yes.
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Q Ckay. | have no further questions.

MR, WOODSMALL: Thank you, your Honor.

JUDGE HATCHER:  Thank you. M. Thies, you
are excused fromthe stand. | understand you wll be
back | ater on --

THE W TNESS: Uh- huh

JUDGE HATCHER: -- for other issues. |
intend to adjourn in the next few mnutes. Are there
any issues before we adjourn for lunch? W are on
I ncone taxes and we have three w tnesses, Seltzer,
Bolin, and Riley to go. Any corrections, any
announcenent s?

MR. WOODSMALL: No corrections. Sinply
just a remnder, and we'll try and take care of this
before we cone back from break, that M. Seltzer wll
be appearing virtually.

JUDGE HATCHER: Let's cone back at 1:30.
1:30. That's an hour and 10 m nutes.

MR. THOWPSON:. Thank you, Judge.

JUDCGE HATCHER: W are off the record and
adj our ned.

(At this point in the proceedings, a short
recess was taken.)

JUDCGE HATCHER: (kay. Let's go back on

the record, the tinme of recess having expired. The
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Comm ssion will now resune the evidentiary hearing of

the water and sewer general rate case of Confluence
Rivers. That file nunber is WR-2023-0006.

We are on the issue of incone taxes and we
are ready to begin with the Conpany's second w t ness.
Confl uence Rivers.

MR. WOODSMALL: Before | lay the
foundation, let nme just inquire. M. Seltzer, are
you on the phone?

MR. SELTZER | am

MR, WOODSMALL: Ckay. Thank you. Your
Honor, call M. Seltzer to the phone -- or to the
st and.

JUDGE HATCHER: M. Seltzer, you are on
our virtual witness stand, so to speak. Please raise
your right hand, I'Il swear you in.

* * * * *
BRADLEY M SELTZER,

The wi tness, having been first duly sworn

upon his oath, testified as foll ows:
* * * * *

JUDGE HATCHER: Thank you. And Counsel,
your W tness.

MR. WOODSMALL: Thank you, your Honor.

EXAM NATI ON CONDUCTED

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

BY:
Q

A
SEL-T-Z-E-R

Q
what capacity?

A
Kni ght .

Q

Conmpany?
A.
Q

front of you?
A.
Q

testi nony?

A
Q

A

Page 96
MR, WOODSMAL L

M. Seltzer, would you state and

spel |l your nane, please?

My nane's Bradley M Selt zer,

And by whom are you enpl oyed and in

|"man equity partner at Holland and

And have you been retained to provide

testinony on the issue of incone taxes in this case

on behalf of Confluence Rivers Uility Qperating

Yes, | have.

And do you have a copy of what's been

mar ked as Exhibit 16, your rebuttal testinony, in

| do.

And do you have any changes to that

No.

And if | were to ask you those sane

guestions today as contai ned therein would your

answers be the sane?

Yes.
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MR WOODSMALL:  Your Honor, |'d nove for

the adm ssion of Exhibit 16 and tender the w tness
for cross-exam nati on.

JUDGE HATCHER:  You' ve heard the notion of
the Counsel. Are there any objections to the
adm ssion of Exhibit 167

MR. THOMPSON: No objection from Staff,
Judge.

JUDCGE HATCHER: Hearing none, Exhibit 16
is so admtted onto the record.

Did you tender the w tness?

MR, WOODSMALL: | did, your Honor.

JUDGE HATCHER: The witness is tendered
and we go to cross-exam nation. Looking for a little
assistance. W'Il|l go to Staff.

MR, THOMPSON: Thank you, Judge.

EXAM NATI ON CONDUCTED

BY: MR THOMPSON

Q M. Seltzer, you are an attorney, are
you not ?

A. Yes.

Q And you have been practicing | aw for

a good many years; isn't that correct?

A Yes.
Q And you specialize in tax | aw of
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public utilities; is that correct?

A Anongst ot her things, yes.

Q And you have previously testified
here in M ssouri?

A Yes.

Q And are you famliar with rate naking
in Mssouri?

A Yes. As it relates to the treatnent
of taxes in rate making, yes.

Q Are you aware that there is a
prohibition on retroactive rate making in M ssouri?

A. Yes.

Q Now, | ooking at your testinony, |I'm

on Page 5 at Line 4, the proposed disall owance of any
tax expense in cost of service fails to appreciate
that the NCOLs in this case reflect actual increased
operati ng expenses attributable to the distressed
assets acquired by Confluence Rivers that have been
borne by Confluence R vers but have adhered to the
benefit of its custoners. Do you see that?

A. | do.

Q Now, those NOLs reflect operating
expense |l osses incurred in previous tax years; isn't
that correct?

A At least in part, yes.
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Q And their recovery in this rate case

woul d in fact violate the prohibition on retroactive
rate making; isn't that true?

A | don't believe so. | don't believe
that the Conpany is seeking to recover the costs.

What | believe the Conpany is seeking to recover is
the carrying costs attributable to spending the noney
for expenses which were deductible for rate nmaking
pur poses -- for book purposes but which they could
not claima tax deduction until a future year. It's
the carrying cost of the deferred tax deducti on.

Q And t hose tax deductions in a future
year, that is a benefit, is it not, that is conferred
on businesses by the Interstate -- excuse ne, the
| nt ernal Revenue Code?

A It is a benefit that will be received
in the future, yes.

Q If ny living expenses exceed ny
inconme am | able to deduct that on ny individual tax
return?

A. Define living expenses. Sone of them
you can, sone of themyou can't.

Q Ckay. But a business can deduct all
of its business operating expenses to the extent that

they exceed its incone; isn't that correct?
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A. Eventually | guess that's true.

Q Dependi ng on when they happen to have
positive incone, correct?
A And again, as you nentioned earlier,

subject to the 80 percent |limtation, yes.

Q Thank you. | have no further
guesti ons.

JUDGE HATCHER: M. di zer.

MR. CLIZER | have no questions. Thank
you.

JUDGE HATCHER: Thank you. Are there any
Comm ssi oner questions for M. Seltzer? The Bench
does have a few questi ons.

EXAM NATI ON CONDUCTED

BY: JUDGE HATCHER

Q Do you know if Confl uence Rivers or
any of the holding conpanies affiliated with
Confl uence Rivers that are filing federal tax
returns, do any of those conpanies issue financi al
statenents in conpliance with FAS 109?

A. Honestly |'ve never seen their
financi al statenents.

Q Ckay. Do you know i f FERC has any
jurisdiction over Confluence or any water or sewer

utility in Mssouri?
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A. They clearly do not.

Q Does the NARUC USQA, that's the
Uni form System of Accounts, for C ass A3 water
utilities, does that USOA have an Account 1907

A. Coul d you repeat that question?

Q Does the NARUC, that's the Nati onal
Associ ation of Regulatory Utility Comm ssioners, does
the NARUC USOA for Class A3 water utilities have an
Account 1907?

A | believe so.

Q And |'d like to turn to your rebuttal
testinony. And I'mgoing to be | ooking at Pages 5,
6, and 8.

A Ckay.

Q Can you provide a copy and the
authoritative source of the actual tax doctrine

and/or principle that you refer to on Pages 5, 6, and

8?7

A Are we tal king about the actual tax
docunent ?

Q Yes.

A It's discussed at length in Water 144

by FERC, it's discussed to sone extent in one of the
two | eading treatises on accounting for public

utilities which was witten by R chard Matheny, it's
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referred to fromtine-to-tine in cases. But t hose

are the two | eading authorities on the actual tax
doctri ne.

It mght be a helpful tinme to clarify one
thing '"cause it's -- there's been a |lot of references
to, you know, how you go about cal cul ating tax
expense. Wen you cal cul ate tax expense, the way the
I nternal Revenue Service |ooks at it, and we all
agree that the Internal Revenue Service only has
jurisdiction over accelerated depreciation as it
pertains to this net operating |oss. But when you
conpute tax expense and you basically take your rate
base and nmultiply it by your rate of return and you
apply a tax rate you only apply the statutory rate.
It doesn't care what your effective tax rate is even
if it's less than the statutory rate. You conpute
tax expense under normalization for federal tax
pur poses at the statutory rate. | just want to be
clear. And that is regardless of what you currently
pay to the Internal Revenue Service.

Q Thank you.

JUDGE HATCHER: 1'Ill ask once again if
there's any Comm ssioner questions? No. And we wll
go to re-cross. M. Thonpson.

MR, THOMPSON: Thank you, Judge.
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JUDGE HATCHER: ANnd re-direct from

Conf |l uence?

MR, WOODSMALL: Just one question, your

EXAM NATI ON CONDUCTED
BY: MR WOODSMALL

Q M. Seltzer, do you recall the

Evidentiary Hearing August 11, 2023
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EXAM NATI ON CONDUCTED

BY: MR THOVPSON

Q s the Comm ssion required to
normalize in this case?

A. As ny testinony stated, no.

Q Thank you. No further questions.

JUDCGE HATCHER: M. di zer.

MR, CLIZER | guess just very briefly.

EXAM NATI ON CONDUCTED

BY: MR CLIZER

Q In response to the clarification you
stated, that would be the definition of
normal i zation, correct?

A The definition of normalization is
| onger than that but it does enbrace that principle,
yes.

MR, CLIZER Al right. Thank you. That
was all | had.
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guestion from M. Thonpson about retroactive rate

maki ng?

A Yes.

Q And when you were asked that, you
said that the Conpany's trying to seek recovery of
the net operating |losses, sinply the carrying cost of
t hose net operating | osses, do you recall that
response?

A. Yes.

Q And woul d you agree that the carrying
costs on those net operating losses is a current
expense to the Conpany?

A Yes. Until we can use the | osses,
yes.

MR, WOODSMALL: No further questions.
Thank you.

JUDGE HATCHER: Thank you. And M.
Seltzer, you are excused fromthe stand on this
I ssue, subject to any call back. Were are we at?

MR, CLIZER The Staff's first wtness.

JUDGE HATCHER: | think we're noving to
Staff's first wwtness. Thank you. M. Bolin, please
rai se your right hand. Last nane is spelled

B-OL-I-N.
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KI' M BOLI N,

The wi tness, having been first duly sworn

upon her oath, testified as foll ows:
* * * * *

JUDCE HATCHER: Thank you. Pl ease, have a
seat. M. Thonpson, your W tness.

MR, THOMPSON: Thank you, Judge.

EXAM NATI ON CONDUCTED

BY: MR THOWPSON

Q Pl ease state your nane.

A My nanme is KimBolin, and Bolin is
spelled B-OL-I-N.

Q And how are you enpl oyed?

A. |"'ma division director for the
financial and busi ness anal ysis division.

Q And by profession, are you an
account ant ?

A. Yes.

Q And how | ong have you practiced
account ancy?

A | have worked in the regulatory arena
for over 25 years.

Q Ckay. Did you prepare or cause to be
prepared direct and surrebuttal testinony, both

public and confidential, which has been desi gnated
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Exhi bits 101 and 1237
A Yes.
Q Do you have any corrections to that

testi nony?

A. Yes. | have a correction on ny
direct testinony, Page 4, Line 11. The nunber
1, 153, 219 should read 1, 198, 879.

JUDGE HATCHER: Before you get to what |
expect is your next correction, that includes a
confidential nunber that is included in Exhibit 133
and it is available to be seen by all of the parties
and the Conmm ssioners and the Bench but will not be
repeated by Ms. Bolin as she testified today. o
ahead, Ms. Bolin.

THE WTNESS: Ckay. So --

JUDGE HATCHER: So |'Il paraphrase what |
believe is your next correction on Page 4, Line 13.

MR CLIZER  Correct.

JUDGE HATCHER: Delete that confidenti al
nunber and replace it wwth -- that's a public nunber?

THE WTNESS: That's a public nunber.
9.77 mllion. And then the Footnote Nunmber 2 on that
page shoul d read, Response to Staff Data Request
Number 0120. 1.

BY: MR THOVPSON
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Q Do you have any other corrections,
Ms. Bolin?
A No, | do not.
Q Wth those corrections in mnd, is

your testinony true and correct to the best of your
know edge and belief?

A. It is.

Q If | were to ask you those sane
guestions today would your responses be the sane?

A They woul d.

MR THOMPSON: At this tinme, Judge, | nove
for the adm ssion of Exhibits 101 and 123, both
public and confidential as corrected.

JUDCGE HATCHER: You' ve heard the notion of
Counsel. 1'll take both together at once. Are there
any objections to the adm ssion of Exhibit 101 or
123? Seeing none they are so admtted. Counsel,
your W tness.

MR. THOWPSON. Thank you, Judge. | tender
the wtness for cross-exam nation.

JUDCGE HATCHER: M. dizer. Thank you.

EXAM NATI ON CONDUCTED

BY: MR CLIZER

Q Good afternoon, Ms. Bolin

A Good afternoon.
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Q Do you happen to have a copy of Emeum
Seltzer's rebuttal testinony with you?

A Yes, | do.

Q Do you have a copy of your own
testinony wth you?

A Yes, | do.

Q "Il probably be bouncing back
between the two. Starting with M. Seltzer's
testinmony, could you turn to Page 5 for ne. And |
wll clarify, he only filed rebuttal testinony,
that's why I'mnot specifying it.

A. Ckay. |'mthere.

Q You woul d agree with ne that starting
on Pages 2 through 4 -- well, actually starting on

Line 1, Page 5, ny apologies, and I'mgoing to try
and paraphrase this, he accuses Staff of

m srepresenting or m sapplying the actual taxes
doctrine by failing to acknowl edge the deferred tax
liability?

A. Yes, that's what it says.

Q That's what NOL represents. And
again, |'ve omtted sone there, trying to keep it
sinpler. And at the sane tinme, on Line 17 through 19
-- again, I'mnot going to read the entire line,

trying to keep things a little bit quicker. He
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references the deferred tax liability inherent in the

NOL; is that correct?

A He refers to that, yes.

Q And if you'll turn to Page 8 for ne.
He accuses you of attenpting to exclude a future tax
liability; is that correct?

A. Yes, he does.

Q And woul d your understandi ng be that
he is referring to the NOL in that case as wel | ?

A | believe that's what he's referring
to, yes.

Q So we can assune then that M.
Seltzer's testinony is referring to an NOL as
creating a tax liability; is that correct?

A. That's what one could assune fromhis
testi nony, yes.

Q You woul d agree with nme that an NCL

carryforward results in a deduction in future tax

year s?

A. Yes, it does.

Q You woul d agree with ne that an NOL
Is a-- sorry. You would agree with ne that an NOL

results in carryforward for future tax years?
A. Yes.

Q And you would agree with ne NCOL does
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an exhibit. This should be 215.

give ne the five word description?

fact. My apologies. Oh, wait.

JUDGE HATCHER: kay. And for those
listening this is marked, not yet admtted. It
mar ked as Exhibit 215, Statenent of Financi al
Accounti ng Standards Nunmber 109.

BY: MR CLIZER

A. Sonewhat .

Page 110

not result in newtaxes in a future year?

A It reduces the taxes for future
years.

Q It does not increase taxes in future
year s?

A Correct.

MR, CLIZER  Your Honor, I'd like to mark

JUDGE HATCHER: So marked. And can you

MR. CLIZER  Yeah. Okay. | would go with

the title Statenment of Financial Accounting Standards

109.

MR. THOWPSON: Thank you, sir.

MR CLIZER | amgoing to run out of
nunmbers if | -- I'"mgoing to give yours after the

S

Q Are you famliar with this docunent?

Wul d you agree with ne that this is
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a docunent referenced in M. Seltzer's testinony?

A | believe it is, yes.

Q Coul d you turn to Page 5 for ne.
Wul d you agree wiwth ne that the |line under deferred
tax liability reads, "A deferred tax liability is
recogni zed for tenporary differences that will result
in taxabl e amounts in future years?"

A That is what it says.

Q You woul d agree with ne that the
deferred tax asset is recogni zed in the next
paragraph as, "A deferred tax asset is recogni zed for
tenporary differences that will result in deductible
anounts in future years and for carryforwards?"

A. That's what it says.

Q Based on these definitions you would
agree wwth ne that an NOL woul d be at npbst creating a
deferred tax asset, correct?

A. | woul d agr ee.

Q You woul d agree with ne that
therefore the statenents made in M. Seltzer's
testinmony claimng the deferred tax liability is

contrary to the sources upon which he relies,

correct?
A It is contrary to this docunent.
Q " mgoing to press forward.
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MR, WOODSMALL: John, did you offer that

docunent ?

MR CLIZER. Not vyet.

MR, WOODSMALL:  Okay.

BY: MR CLIZER

Q You have a copy of M. Thies's
testi nony?

A Rebuttal and surrebuttal both.

Q Could you turn to the surrebuttal for
me. Specifically Page 10. |[|I'msorry, | forgot to
tell you what page.

A. Ckay.

Q Again, | don't want to have to read a
whol e bunch into the record so I'msinply going to
ask you to read that first Paragraph 1 through 11 for
a second. Not out loud, just read it to yourself and
l et me know when you're finished.

A | m finished.

Q Sorry. Thank you. You would agree
with nme that this testinony is at nost, or in essence
attenpting to claimthat you needed to cal cul ate NOLs

on an i ndividual system basis?

A For the Confluence River systens,
yes.
Q And your understandi ng that
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Confl uence filed a consolidated tax return?

A They -- ny understanding is they wll
file a consolidated tax return for 2022, they have
not yet filed it.

Q Wul d you expect an NOL to be
reported in a consolidated tax return on individual
syst em basi s?

A. No, it wll not be.

Q | believe you were in the room
earlier when there was a discussion wwth M. Seltzer
regardi ng what a normalization is?

A. Yes.

Q Wul d you agree wwth himthat that's
a fair characterization of normalization for tax
pur poses?

A. Yes.

Q Wul d you agree with ne that
normal i zation for tax purposes and normalization for
bookkeepi ng purposes are very different things?

A They are different, | would agree
wi th you.

Q Were you in the roomearlier when M.

Thies was testifying?

A Yes, | was.
Q Do you renenber questions comng from
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS

www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

. . Page 114
M. Thies's attorney suggesting that Staff was

turning its back on normalization rules in this case?
A | renmenber sone questions concerning
normal i zation fromhis --
Q You woul d agree with ne that your
recomendation is not a departure fromthe Staff's
exi sting normalization rules with regard to

normal i zi ng book accounts?

A As you nean normali zi ng ot her
expenses?

Q Correct.

A That is correct.

Q Much has been said that this is a
novel approach. |In your opinion, is what you are

proposi ng inconsistent wwth the Staff position taken
I n past cases?

A | n past cases we have not had NCLs
t hat have not have occurred due to accel erated
depreci ati on.

Q | f in past cases you had had
situations simlar to this one where you had NOLs
generated that were not caused by accel erated
depreci ati on woul d you have taken the sane position?

A. We probably would have. 1'd have to

review all circunstances, see how |l arge the NOL was,
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and see if it would be continuing in the future.

Q | believe earlier you indicated that
you were in the roomduring the testinony of M.
Thies; is that correct?

A That is correct.

Q Do you recall his recommendation to

the Comm ssion regarding the creation of an asset to
account for funds -- sorry, account for the

di fference between rates and what the actual
operating costs and required systens are? |'mtrying
my best to keep that consistent with what you
recommended.

A | renmenber the discussion on creation
of an asset.

Q Wul d you agree with ne that that
asset would constitute retroactive rate nmaki ng?

A | believe it would.

Q Are net operating | osses, again
potentially referred to as NOLs, capabl e of being
booked into a water conpany's accounts? Actually,
let me try and cl ear that up.

A Not sure | understand your question.

MR. CLIZER  Your Honor, the Bench asked
previously a question regarding Account 1907 Was it

190 or 109, | have dysl exia sonetines?
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JUDGE HATCHER:  109.

MR CLIZER It was 109.

BY: MR CLIZER

Q Are you famliar with Account 1097

A. | thought it was 190, but...

JUDGE HATCHER. Onh, gosh dang it. It was
FS 109 and Account 190. Yes, thank you.

THE WTNESS: | did not bring up my NARUC
chart of accounts with ne and | cannot tell you right
now what Account 190 is.

BY: MR CLIZER

Q Are you requesting that Confl uence
book NCOLs to its accounts?

A | don't think I am

Q Is it correct to say that your
request is solely for net operating | osses that are
bei ng experienced for tax purposes to be reflected in

i ncone tax cal cul ati ons?

A That is correct.
Q So there is no request to change how
t hings are being booked in Staff's -- sorry,

Confl uence's accounts?
A. Now, under our alternative we are
asking that if -- our alternative of setting -- of

i ncl udi ng the i ncone taxes and then tracking the
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difference between what is paid and what is billed

into rates, we would be setting up an account for

that, having them book that anmpunt in an account.

Q But only under that circunstance?
A. Under that circunstance.
Q | believe in your surrebuttal

testinony you descri bed the situation anal ogous to
ADIT -- not analogous to. You described the
situation with ADIT which is anal ogous to what you're
proposi ng here, do you recall that conversation?

A In ny surrebuttal ?

Q Yes. Specifically on Page 6, Lines 7
t hrough 13.

A. Yes. That's anal ogous, yes.

Q And you state, "Because the anpunts
paid in by custoners for deferred incone tax expense
represents capital paid by the ratepayers that the
utilities can use for a period of tine it is
appropriate to provide custoners a return on this
capital contributed by reducing utility's rate base
by the bal ance of its net collection of accunul at ed
deferred incone taxes at a point in tine custoners
can see a return on capital contribution;" is that
correct?

A That is what | wote, yes.
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Q And you would agree with ne that if

the Comm ssion were to order rates in this case where
I ncone tax expense was set such that it was greater
than the anmount that the Conpany expected to remt,

t hat Conpany woul d be receiving, in the sanme manner
that you descri bed here, what anounts to an interest
free | oan?

A Yes.

Q It would be an anount of capital that
t he Conpany woul d be allowed to use?

A That is correct.

Q And under the same logic that the
Comm ssion has enployed in the past wwth ADIT it is
reasonabl e that that anmount should offset rate base?

A That is ny opinion, yes.

Q And if the Conmm ssion were to allow
the Conpany to collect incone tax expense greater
than what it was going to remt and not book that
into ADIT, you would agree that that would create a
per manent tax bonus for the Conpany, correct?

A. Yes.

Q It would effectively be free noney
for the Conpany?

A. That is correct. Then they'll have
to pay that back.
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Q Wul d the systens that are being

acqui red by Confluence that are currently regul at ed
by the Commi ssion -- well, actually |let ne back up.
It is the practice of Staff to include the anount
necessary to pay incone taxes when setting ratings
for all utilities, correct?

A That is correct.

Q So for the systens being acquired by
Confl uence that are currently under the jurisdiction
of the Comm ssion that have had their rates set by
t he Conm ssion an amount for income tax woul d be
I ncluded for those rates, correct?

A Yes, it should be.

Q And if the Conpany is in a net
operating | oss position after acquiring that system
the anount that is currently in rates to pay taxes
for that systemw |l ultimately be profit for the
Conpany?

A The Conpany will be able to use it,
yes.

Q And that would constitute a benefit
to the Conpany, correct?

A Correct.

Q And you would agree with ne that a

t axpayer not having to pay taxes is a benefit to the
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t axpayer, corr ect?

A Coul d you repeat that question?

Q Wul d you agree with ne that a
t axpayer not have to pay taxes is a benefit to the
t axpayer ?

A. Yes.

Q And you would agree with ne that a
taxpayer in a net operating |oss position does not
have to pay taxes?

A | would agree with you.

Q So you would agree with ne that a
taxpayer in a net operating | oss position receives an
I mredi ate tax benefit in the formof not having to
pay taxes?

A That is true.

Q Are you famliar with the actual tax
doctri ne?

A. | have seen a data request where that

was requested by Ofice of the Public Counsel and

what was provided. | don't know that it's an actual
tax doctrine. It outlines normalization.
Q Because of the nane, let's nmake sure

we got that clear. Wen you say you're not sure it's
an actual tax doctrine, what did you nean by that,

"cause the nane is Actual Tax Doctri ne?
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A. | don't know that the docunent |
provi ded said anywhere that it was an actual tax
doctri ne.
Q Do you understand ny point of
confusion 'cause | want to try and clarify -- okay.
You think -- okay. |'mjust going to nove on. SO

you're not sure if it's a real doctrine, let ne put
it that way?

A That's correct.

Q Ckay. That's what | was trying to
get to. The Commi ssion is setting rates
prospectively, correct?

A That is correct.

Q So the inconme tax expense included in
this case is to pay future taxes, correct?

A Correct.

Q And the taxes com ng due in the
future will be able to nake use of any existing net
operating | oss carryforward?

A. Yes.

Q So the taxes -- sorry, the rates --
the taxes paid on rates set in this case wll
i medi ately be able to nake use of the benefit of net
operating | oss carryforwards, correct?

A For a certain period of tine, yes.
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As |l ong as the NOLs are still avail abl e.
Q So when you say for a certain period
of time, you nean --
A Until they --
Q -- for as long as the net operating

| oss carryforwards exist?

A Correct.

Q Until they are fully used up?

A Correct.

Q And the Conpany will be able to
receive that benefit i mmediately?

Let's talk very briefly regardi ng census.
Are you famliar with the fact -- well, did you work
on any recent acquisition case by M ssouri Anerican
Wat er ?

A | f you could give ne an exact case
nunber .

Q How about -- and I'mjust going to
list these off and you can tell nme. WA-2021-0376,
Eur eka; WA-2022-0049, Gty of Orick; WA-2022-0293,
Cty of Purcell; WA-2022-022, | think that's a 9,
Monsees Lake Estates; and WA-2022- 0311,
Stewartsville?

A | did not work any of those cases. |

am somewhat famliar with thembut | did not work
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t hem

Q You caught -- you descri bed
Confl uence's request in this case as creating a
phantomtax; is that correct?

A That is correct.

Q s it your -- you would agree with ne
that such a phantomtax is not necessary to
I ncentivize acquisitions of systens, correct?

A | woul d agr ee.

Q You woul d agree with ne that other

utilities in the state are acquiring small systens
wi t hout the need of such a phantomtax, correct?

A That is correct.

Q And to your know edge, does any of
the other systens that are acquired by other
utilities, do those utilities request this phantom
tax treatnment?

A. M ssouri Anerican pays taxes, SO no.

Q Are there carrying costs on a net
operating | 0ss?

A Not on the net operating | oss.

Q So a net operating | oss generated for
tax purposes does not have any carrying costs
associated with it?

A Correct.
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Q And that's because it is effectively

just a thing that the IRS has created for the benefit
of a taxpayer when filling out their tax forns?

A That is correct.

Q Al right.

MR CLIZER | believe that is all the
guestions | have. | did not nove for the adm ssion
and honestly |I'mjust going to ask, does the
Comm ssion request it be admtted?

MR. THOMPSON: No objection. If he's not
going to nove for it to be admtted, | wll.

JUDGE HATCHER  Okay.

MR. CLIZER In that case then | will nove
and 1'll use ny nunber.

JUDCGE HATCHER: (kay. Any objection?

MR, THOMPSON: No obj ecti on.

JUDGE HATCHER: No objection. It is so
admtted as Exhibit 215, Statenent of Financial

Accounti ng Standards Nunber 109. M. Wodsnall, your

W t ness.
MR, WOODSMALL: Thank you.
EXAM NATI ON CONDUCTED
BY: MR WOODSMALL
Q Let's start at a higher |evel.
You're -- what's your current position?
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A Di vision director,
Q O which division?
A The financial and busi ness anal ysis
di vi si on.
Q kay. And relative to the w tness
that -- witnesses that have appeared in this case,

you woul d supervise all those auditors; is that
correct?

A The auditors, yes.

Q Ckay. So M. Majors, Ms. Lyons,
Ament hor, Dougherty, Sarver, all of those; is that
correct?
That is correct.

And woul d you review their testinony?

> O >

| do review their testinony.

Q Ckay. And so you're -- you are
famliar with the positions in that testinony?

A Yes, | am

Q Do you consi der how those positions
may reflect on a bigger policy of trying to encourage
acqui sition of distressed systens?

A | do not.

Q Ckay. So in this case, for Staff,
who woul d consi der how auditing positions may i npact

acqui sition or non-acquisition of distressed systens?
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A | don't know that anybody on Staff

woul d be concerned with what auditing's positions are
and how they woul d i npact future acquisitions.

Q In your role reviewing all this
testinony, did you go back to | ook at how Staff
handl ed certain issues in Staff assisted rate cases
for Confluence River?

A | talked with witnesses fromthose
previ ous cases, Yyes.

Q Ckay. And so you're famliar with
the positions in that case?

A. Somewhat famliar, yes.

Q Ckay. Do you believe that Staff's
position on prelimnary |egal costs are in this case
consistent with that done in previous cases?

A Not for the Confluence R ver case.
We have a little different position and further
review of this case nmade it so.

Q But it is different?

A It is different.

Q Ckay. Prelimnary engineering costs
are different than how it was handled in a previous
case?

A | m not exactly sure on the

prelimnary engi neering costs because | do believe
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sone engineering costs, if they're tied to

construction, are capitalized.

Q Ckay.

MR, CLIZER  Your Honor, |I'monly making
this objection to the extent that these are issues
whi ch are being brought up later in the case so |'m
not sure why the cross of those issues are being done
ri ght now.

MR, WOODSMALL: Because Ms. Bolin, as the
supervisor for all those, is only schedul ed to appear
once. So thisis nmy only tine to ask her about how
Staff's position has changed or how it fits the
bi gger picture.

MR CLIZER  Ckay.

JUDCGE HATCHER: |'ve -- go ahead.

MR, WOODSMALL: Sorry. | saw you nod your
head but | think you want to nmake a ruling, so...

JUDGE HATCHER: | understand that the
obj ecti on was w t hdrawn.

MR. CLIZER | guess ny concern is that |

wasn't aware that we were supposed to be crossing M.

Bolin on those issues. |[If that was the case, |
probably woul d have had additional cross. It seens
-- and again, | apologize to Ms. Bolin. But wouldn't

it make nore sense to bring her back for that issue?
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MR, WOODSMALL: Your Honor, Rules of
Evi dence say that | can cross-exam ne on anything
relevant. | knew the Rules of Evidence, | knew that
she -- this was her only tinme and |I' m crossing on
things that are rel evant.
JUDGE HATCHER: Ckay. | can certainly see

both sides. The Comm ssion operates by breaki ng down
| arge rate cases into issues. Those issues that
you're cross-exanm ning on are going to be raised next
week if -- well, today is Friday. So yes. M.
Bolin, are you going to be in the office next week?

THE WTNESS: | guess | will. | wll.

JUDGE HATCHER:  Ckay.

MR, WOODSMALL: Ckay. So she will appear
on those issues?

JUDGE HATCHER: |'mgoing to ask Staff
right now Staff counsel.

MR. THOWPSON: Yes, sir.

JUDGE HATCHER: Would you pl ease nmake Ms.
Bolin avail abl e at whi chever day happens to be -- M.
Wodsmall wll contact you with when --

MR, THOMPSON: As part of what issue
exactly?

MR, WOODSMALL: Prelimnary |egal costs,

prelimnary engineering costs. W're handling NOLs
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here today. dassifying --

MR. THOWPSON: Are you tal king about the
acqui sition costs issue?

MR. WOODSMALL: It is --
THOWPSON: It's schedul ed --
WOODSMALL: It's wapped up in there.

2 3 3

PRINGLE: Well, that's schedul ed for
t oday.

MR. WOODSMALL: So he'll be -- Dean will
be able to handle that. And then the issue for next
week regarding the reclassification of capitalized --

MR. THOWPSON: CGot it.

MR, WOODSMALL: -- cost as repairs.

MR, THOWPSON. That is currently set for
Friday -- or Thursday, | believe, of next week.

MR, WOODSMALL: Ckay. So we will then
limt your cross here solely to net operating |osses.
|"msorry, did you have sonet hing? Ckay.

BY: MR WOODSMVALL

Q Did you go back to | ook at how Staff
previously handl ed net operating losses in Staff
assi sted Confl uence River cases?

A. Yes, | did.

Q And did you include incone taxes in

t hose cases?
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A Ve did.

Q Ckay. So your treatnent here today
Is a departure fromyour typical -- your treatnent in
t hose previous cases?

A. It is. W look at things on a
case- by-case basis.

Q Ckay. And woul d you agree that your
treatnment in previous Confluence R ver cases is nore
consistent with the treatnent that you have done for
Anmeren, Spire, Evergy, M ssouri American?

A Those entities use accel erated
depreciation so that's why this situation is
di fferent than that.

Q Okay. Putting aside the AD T issues
resulting from accel erated depreciation, your tax
calculation in those previous Confluence Rivers cases

Is consistent wth Areren, Evergy, and those type of

cases?
A We did not apply an NOL to those --
Q Ckay. And you cal --
A -- Confl uence cases.
Q |"msorry for interrupting for you
A That's all right.
Q You cal cul ated taxes in those

previous cases sinply by looking at the equity
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conponent and the cost of that equity in applying

just an incone tax factor?

A That is correct.

Q And that's different than what you're
doi ng today?

A That is correct.

Q kay. Do you know if any of the CS
-- have you | ooked at how any ot her states handl e
t hese net operating |osses for CSWR affiliates?

A | have not reviewed that.

Q Ckay. So you haven't reviewed how
other states handled it, you didn't | ook at how the
Staff's positions affect the bigger picture, and you

made a departure fromhow Staff did it in previous

cases?
A. Yes.
MR, THOMPSON:. (bjection, asked and
answer ed.
BY: MR WOODSMALL
Q Ckay. You said yes?
A Yes. Based upon the | arge anount
of --
MR, THOWSON. Can | get a ruling here?
MR, WOODSMALL: O the answer.
JUDGE HATCHER: M. Wodsnal I, do you have
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a response to the objection?

MR, WOODSMALL: No. | think I got the
answer | wanted so |I'mready to nove on.

JUDGE HATCHER: (Gkay. (bjection seens
noot .

MR. THOWSON. | nove to strike the
answer, Judge.

JUDGE HATCHER: M. Wodsnal | ?

MR, WOODSMALL: | was sinply summari zi ng

what her testinony was and making sure the record was
clear. |'mready to nove on.

JUDGE HATCHER: You may be. But we have a
notion to strike the witness's answer.

MR. THOWSON. He already got answers to
each of those three questions.

MR, WOODSMALL:  Your Honor, |'ll wthdraw
it. If he wants to strike it, strike it.

JUDGE HATCHER: kay. The question and
answer for the summary is withdrawn. Now the notion
Is noot. M. Wodsnall.

MR, WOODSMALL: Thank you.

BY: MR WOODSMALL

Q You were asked sone questions by M.
Clizer about sone other acquisition cases, do you

recall that?
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A. Yes, | do.
Q And | believe his point was to show
that there are other entities besides Confluence
Ri vers maki ng acquisitions in Mssouri?
A. | don't know if that was the point of

hi s question or not.

Q Ckay. Do you agree that there are at
| east M ssouri Anmerican making other acquisitions?

A. | am aware of M ssouri Anerican
filing for acquisition cases in the State of M ssouri
recently, vyes.

Q Ckay. Do you know if any of those
are distressed water systens as in they are not
conpliant with environnental regul ations?

A. The Gty of Orick may have been a
di stressed system if | renenber right.

Q So maybe one of the cases?

A |"mnot famliar with all of them but
| do renmenber hearing sonething about the Gty of
Orick.

Q Ckay. Let's talk size. Are you
famliar with the Gty of Eureka?

A Sonewhat, yes.

Q Ckay.
A | know where it's at, yes.
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Q Significant size city, would you
agree?

A Depends on how you defi ne
significant.

Q (kay. Let's say nore than 20, 000
peopl e?

A | " m assum ng.

Q Ckay. And that was a M ssouri
Anerican acquisition; is that correct?

A That is correct.

Q Have any reason to believe that they

weren't in conpliance at the tine?

A | am not aware of any conpliance
I ssues.

Q Ckay.

A But I'm not not aware either.

Ckay. So to put it in perspective,
do you know of anybody el se out there acquiring snall
di stressed systens?

A In the State of M ssouri?

Q Correct.

A Maybe ot her public water supply
districts which we don't regulate and we don't
approve.

Q Poi nt taken. Okay. But other than
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that, you' re not aware of anybody el se --

A Any ot her regul at ed.

Q Ckay. Thank you. Let's talk about
the A-D-I-T analogy that M. Cizer was naking.
A-D-1-T, can you tell nme first what it stands for?

A. Accunul at ed deferred i ncone taxes.

Q And woul d you agree that in |large
part A-D-I-T bal ances stemout of the practice of
al | om ng accel erated depreciation?

A For the nost part, yes.

Q Ckay. And can you tell ne in an
A-D-1-T, accel erated depreciation environnent, who
provided the ability for the utility to take
accel erated depreciation? Wuld you agree that it
was a governnental code or governnental statute
regul atory provision?

A. The I RS code.

Q Ckay.
A Yeah.
Q Let's anal ogi ze that to now. The net

operating | osses. Wat are the genesis of those net

operating | osses, are they sone type of governnental

rule or policy change or anything the governnent did?
A | don't know if | understand your

guesti on.
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Q Let's get at it this way. Wuld you

agree that the net operating |osses here are not the
result of governnental action but the fact that this
conpany was buyi ng systens where rates were bel ow
cost ?

A. | don't know that | would attribute
it to them buying systens. | would probably
attribute it to they have nore expenses than
revenues.

Q Ckay. |t was an operational not the
acquisition is the point you're taking?

A. Yes.

Q Ckay. That's fair. What happens to

rates if -- let's say the Conpany has an NOL bal ance
of nine mllion dollars. They have a net operating
bal ance of nine mllion dollars, right?

A Correct. Well, they will after they
file their '22 -- 2022 tax return, that is correct.

Q Ckay.

A. Pr oj ect ed.

Q And let's say next year they
magi cally nade ten mllion dollars. They would then
apply that net operating | oss agai nst those earnings;
Is that correct?

A That is correct. But in this
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situation we're nowhere near --

Q True.

A -- ten mllion dollars --

Q Hypot heti cal .

A -- taxable incone. W're closer to
one mllion.

Q Ckay. But just hypothetically, they
woul d use those to the extent of the 80 percent
limter; is that correct?

A Yes. Anything after 2018 -- any NOLs
after 2018 only 80 percent can be applied in one
year.

Q Ckay. So in -- for tax purposes,
taxes can change -- fluctuate over tine?

A. Yes.

Q Ckay. Wat woul d happen -- absent a
rate case what woul d happen to rates because of those
t ax changes?

A Rat es do not change in between rate
cases.

Q Ckay. So if -- let's say rates --
okay. So regardless of what happens with taxes rates
wi Il not change?

A Correct. Unless the Conpany cones in

for a rate case.
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Q Ckay. And finally, there were sone

guestions -- well, let's go to this. Your experience
iIs solely limted to rate making in Mssouri; is that
correct?

A That is correct.

Q Have you ever done a FERC rate case?

A No, | have not.

Q You're not famliar wth how FERC
handl es this issue?

A Not at all.

Q O you haven't done cases in any
ot her jurisdiction?

A Correct. No, | have not.

Q So you're not famliar with howit's
handl ed t here?

A. No.

Q Ckay. Staff set rates on an
i ndi vi dual system-- or they did a cost of servicing

cal culation on an individual systembasis; is that

correct?

A That is correct.

Q Ckay. And how did you then handl e,
if you -- if you calc -- if you calculated a cost of

service on an individual system basis, how did you

handl e the application of net operating |losses to
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each systemthen?

A This is kind of a |lengthy discussion
on this. But | |ooked at the NOLs based on each
utility holding conpany that filed tax returns. 2002
they'll file one -- 2021 they'll file one tax return
for the whol e conpany. But sone of these systens
were the only systens in the utility operating
conpany so | applied that NOL to that system Sone
of the systens, |ike Confluence Rivers, has several
systens within the utility hol ding conpany. |
al |l ocated the NOL based on what their taxable incone
woul d be using a conposite tax rate of 24.13 percent.

Q Ckay. So you didn't try in any way
to attribute the NOL balance to the | osses that were
i ncurred at each individual systenf

A |f the systemwas the only systemin

the utility holding conpany | did do that.

Q Ckay.

A But for the ones that were within
Confl uence Rivers, | did break it out by systens.

Q Ckay. So let's take as an exanpl e,
are you famliar -- have you heard of the den

Meadows systenf
A Yes, | have.

Q And it was acquired in Decenber
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of 20227

A | mnot sure the exact date but yes.

Q Ckay. And so the test year in this
case ended January 31st of 2023; is that correct?

A. | don't knowif it was the test year
or the update year was January 2023.

Q Updat e period, would you accept that?

A Yes.

Q So if Aen Meadows was acquired in
Decenber and if the update period ended in January,
there was only one nonth of opportunity to incur net
operating | osses there; is that correct?

A The tax return will be filed as one
entity, Confluence Rivers Uility Holding Conpany.
So they will get the full use of the NOL going
f orwar d

Q Ckay. But even though they didn't --
they didn't help to create the net operating |osses
you assign to them sone of the benefit of the net
operating | osses?

A Yes. Because taxes going forward,
they will be able to benefit fromthe NOL.

Q Ckay. So there was no attenpt to
actually have rates for those systens strictly foll ow

costs of service, you assigned, to sone regard, these
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net operating | oss bal ances?

A | woul d di sagree on the foll ow ng

cost of service. W set rates prospectively and they

will not be paying any taxes.
Q Ckay.
A. So | set it to that |evel.
Q Even though the net operating | osses

were the result of other systens those other systens
didn't get the full -- the full effect of the net
operating | osses, it's being attributed to other
systens as wel | ?

A. It's being attributed to every system
that's in the utility holding conpany of Confl uence
Ri vers.

Q Ckay. | have no further questions.
Thank you.

JUDGE HATCHER: Thank you. Are there any
Comm ssi oner questions for Ms. Bolin? Chairman Rupp.

CHAI RMAN RUPP: Thank you, Judge.

EXAM NATI ON CONDUCTED

BY: CHAI RVAN RUPP

Q Do you renenber the question that

asked - -
A Unfortunately, yes.
Ckay. Can you wal k ne through --
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what is the incentive there for a conpany to not take

-- or to carryforward the net operating | oss and then
have it appear in a test year versus not?

A | wouldn't think they would want to
do that because they would want to take advant age of
not paying incone taxes. W would see -- even if
they did pay taxes in test year we would still | ook
at the NOL bal ance and what they would pay in taxes
in the future.

Q So if a conpany exhausts all of their
net operating |oss, they choose to do it in 2024,
then in 2025 they would not have -- be able to count
that on their -- deduct that off of their taxes and
they were to cone in for a rate case in that year.
How woul d that -- how would the rates be different if
it -- if they had have cone in the year that they had
taken the deduction versus the year that they had
not, is there any difference on rates?

A W would set -- if they exhausted all
their NOLs we would then set -- create tax -- incone
tax, we would generate an anmount in there, the full
amount .

Q So is there -- is there an incentive
for a conpany to -- like to utilize all of their tax

deduction in a year so that it would show a tax
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liability in a future year which they plan to cone in

for rates?

A | don't know that there is an
i ncentive that way.

Q | s the anpbunt in rates going to be
relatively insignificant or do you think the anount
of rates -- so how wuld a nine mllion dollar net

operating | oss affect the revenue requirenent in the

rate -- in the rate base?

A | don't know if | understand your
guesti on.

Q |"mtrying to understand -- |I'm

trying to theorize. How would a utility plan in the

future if they know they're comng in for a -- you
know, 'cause utilities talk. | think I'"mcomng in
in 18 nonths, | think I"'mcoming in in 16 nonths.

What is the incentive for them when they are | ooking

at should I exhaust all -- use all of ny net
operating |loss fromthe previous year to yes, I'm
going to get the tax benefit now but how -- will that

hurt nme if it's a test year and are they having those
conversations internally to anticipate what will show

up in a test year?

A We ask for several previous year's
tax returns and revi ew those bal ances. If we would
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see that that may flag sonething that we woul d have

to take into consideration if they did not happen to
use their NOLs for a tax year and still had them
sitting out there. O if they exhausted all of them

Q Does that not violate the test year
of this is the information the test year, if you're
goi ng back and | ooki ng at previous years?

A Well, all these NOLs were generated

fromyear 2000 -- let's see here.

Q They' re generated from previous
year s?

A. Previ ous years. So, you know. |

| ooked at all those tax returns, watched the bal ance.
One of the operating conpanies did start to eat into
their NOL so | reduced their NOL on the bal ance j ust
like they did on their tax return. Wat | saw was
going forward and setting rates you want to set rates
for what's going to occur in the future and it does
not appear they're going to be paying taxes for a
coupl e years. | don't know, | think nmaybe we've got
a di sconnect here.

Q |"mjust -- I'"mthinking nore big
pause why and stuff not as nmuch on the nunbers on --
| guess I'mjust trying to understand the incentive.

|s there an incentive, is there not an incentive, how
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do utilities approach this issue?

A | mean, | would think they woul d want
to pay incone taxes. So | would think they woul d
utilize their NOL regardless of if it was a test year
or not.

Q Al right. Thank you.

JUDCGE HATCHER: Conmi ssi oner Kol kneyer
t hen Comm ssi oner Hol sman.

COW SSI ONER KOLKMEYER:  Thank you, Judge.

EXAM NATI ON CONDUCTED

BY: COW SSI ONER KOLKMEYER

Q Good afternoon

A Good afternoon.

Q | think you said in past Confl uence
Ri vers' rate cases that you said that Staff did not
recommend offsetting income tax with NOL anounts; is
that right?

A. That is correct. W did not pass
smal | Staff assisted cases.

Q So then what was the change in
position for this case?

A W got toreviewwng it alittle nore
and we noticed the |arge amount of NCLs and did a
little nore digging. You find things in different

cases that you mssed in previous cases. |It's just
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part of the audit. Sonetines you see things you

don't see in one audit, you see it in the other.

Q When was the last tine, are you
aware, that Confluence Rivers cane in for a rate
case?

A The Confluence River Uility Hol di ng
Conpany cane in in 2020.

Q Ckay.

A. | think EEmHIls was in 2020 al so.
They' ve had different rate cases over the years.

Q kay. | was appointed in 2020 -- no,
2021 and | didn't renenber --

A Ri ght .

Q -- Confluence Rivers having a rate
case since |'ve been here. This is the first one
that | renenber.

A Yeah. And that was -- those were all
smal | Staff assisted cases in the past.

Q Al right. They've grown

dramatically since then, --

A. Yes.

Q -- since their last rate case?

A. Yes.

Q | s probably where a ot of this is

com ng fronf
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A | don't know about the growth on the

-- inpacting the NOLs. It would be they have nore
expenses than they do revenues.

Q Ckay. Thank you.

COW SSI ONER KOLKMEYER:  Thank you, Judge.

JUDCGE HATCHER: M. Hol sman.

COW SSI ONER HOLSMAN:  Thank you.

EXAM NATI ON CONDUCTED

BY: COW SSI ONER HOLSMVAN

Q Hel | o.
A Hel | o.
Q So |l want to drill in just alittle

bit deeper on what Conm ssioner Kol kneyer was tal ki ng
about. So when you're dealing with the small rate
cases, Staff assisted in the past, you basically
treated themthe sane way that the precedent had been
in the other rate cases on how to deal wth taxes.
Now you' ve got a departure. And what | heard you
just testify was is it was the anmount of the net
operating | oss that got your attention which put it
into a different classification, or category in your
estimation which then created a different approach
t han what you have done previously; is that accurate?
A And the fact that they do not use

accel erated depreciation.
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Q And the fact they do not use --

A Yeah. To separate themfromthe
other utilities that do use accel erated depreciation
for tax purposes.

Q kay. GCkay. So then the answer to
the question of why are Aneren and Evergy and Spire
and Anerican Water and everybody el se treated
differently, because they use accel erated
depreci ati on?

A. Yes.

Q That's what --

A. Yes.
Q -- your position is?
A. Yes. And so we have to normalize on

that per | RS code.

Q Ckay. What, in your estimation,
woul d be the reason why the Conpany woul d choose to
not use accel erated depreciation? Wat's the benefit
to themif we're nowin this conflict over how to
approach the taxes if they would get the sane
treatment -- well, let nme back up. Wuld you treat
themthe sane as the rest if they did use accel erated
depreci ati on?

A. We woul d have to.

Q You woul d have to. So then there
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must be sone benefit to the Conpany for them not

usi ng accel erated depreciation causing this departure
fromnormal practice. Wat do you think that that
benefit would be?

A. | f they used accel erated depreciation
their NOL woul d be even | arger.

Q Ckay. And so then by that token, the
effort, or the hope would be is that they could
spread that NOL out | onger and offset future revenues
that m ght be greater as opposed to taking it up
front when the revenues may not be as great to
offset. Wuld they then lose that -- if they had to
accel erate the depreciation would they lose that if
they didn't have the revenue to offset it? Does that
make sense? Let ne give you an exanpl e.

A Yeah.

Q So if you had a hundred dollars and
you were going to do ten years and you did ten
dollars a year and you thought that in years seven,
ei ght, and nine you're going to have revenue that
that ten dollars is going to be able to be applied to
but in year one and two you don't have that nuch
revenue. But if you accelerated that hundred dollars
into 80/20 in the first two years but you didn't have

that revenue would you then lose the ability to apply
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that 80 dollars and that 20 dollars in year one and

two in years six, seven, and ei ght when you m ght
have the revenue to offset, is that a | oss?

A | think they would have the NOL they
could apply still.

Q Even if it was accel erated?

A Even if it was accel erated, yes.

Q Ckay.

A In rate nmaki ng though they woul d have

to offset rate base with that deferred i ncome tax

that is related to the accel erated depreciation.

Q Ckay.

A So that would be an offset to rate
base.

Q Earlier we talked a little about

other states and | know that we deal in our sandbox
and the state |aws that we have. But we al so deal

Wi th precedents and the traditions of process that we
al so have. And you've indicated that this is a
departure fromthat traditional process treatnent

t hat ot her conpani es have had because of accel erated
depreci ation, or whatever the cause is, we are now
approaching -- or you have taken a position that is
di fferent than what woul d have been in their Staff

assi sted cases and howit's treated wth the ot her
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conpanies as well. [Is this the first tine that

you're aware of that we are approaching this tax in
this way?

A | don't know how we handl ed it before
| started this -- in the "90s. | think there may be
sonetinmes where we did flowthrough possibly in the

'"70s and ' 80s, but...

Q But since you' ve been here --

A. But since |'ve been here --

Q -- this is the first tine that this
approach --

A. Yes.

Q -- has been enpl oyed?

>

Yes.

Depl oyed. Okay. So when we | ook at
ot her states, when we had earlier testinony that said
other states will book that net operating |oss as an
asset, have you had -- do you have any experience or
have you seen that in practice or are you famliar

wi th any studies that have to do with taking that
approach and what the results are on rates?

A. No, | do not.

Q No?

A. No.

Q Do you -- given that concept, do you
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believe that this Conmm ssion would have the ability

to execute a concept like that or do you think that
we woul d be confined by statute of not being able to
book that as an asset?

A. | think you could do it if you w sh
to.

Q You think we could do it?

A Uh- huh

Q Do you agree that if you take the
approach of deferring --

A Now, on the asset, are you talKking
about when they buy a small distressed systen?

Q Yes. The tine -- the tine period
that they're operating at a | oss on distressed
systens to the tine that they cone into a rate case,
we were testified earlier that in other states they
will be allowed to book that as an asset. So as a
bal ance to the fact that now the taxes are going to
be deferred into another account to be depl oyed | ater
on, that would not pass through as what is being
considered just profit right now So it's sort of
like -- is the way | understood it being explained in
testinony it would be a bal ance between those two
factors. And so I'mcurious to get your opinion on

whet her you think that that is equal weight?
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A. | don't think it is because to me the

| ooki ng at the expenses in the past kind of gets into
retroactive rate nmaking.

Q Uh- huh.

A. And that's prohibited.

Q When we tal k about incentives and we
look at it in a macro sense |ike why woul d a conpany
take over a small distressed system when they know
that the revenues are not going to be there to
justify the capital expense on inprovenents, why
woul d they do that? Now, OPC has testified that
they're going -- as soon as they get it rate based
and they get caught up then they're going to have
their rate of return and they're going to nmake noney

on that once it's folded in --

A. Uh- huh
Q -- and that's why they would do it.
But in the period of tine between -- we heard

yesterday in opening statenents, we |ooked at how
long -- | asked the question how |ong does it take to
make these investnents and one answer was, well, in
the first 50 days we could potentially nmake an

i nvestnent to inprove water quality but nost of the
time it takes a year before the investnent has, you

know, fully been nmade to get that system back to, you
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know, at |east DNA certifiable or, you know, healthy.

A. Uh- huh
Q So we know that there's going to be
lag. And OPC said, well, you can't factor in

regulatory lag in this. But as a conpany that's
relying on return on investnent those investors are
figuring in the lag portion of it and the taxes are
clearly a part of that forecast into why would | take
over this system Now, we have DNR, who's on record
in an exhibit saying we're thankful that a conpany

I'i ke Confluence is out there buying these snall
systens and refurbishing them and bringi ng t hem back
up to code. So earlier Staff suggested that if taxes
aren't the place to do that, you know, perhaps a

| arger RCE or in that portion of it you could make it
-- this Conmi ssion has the ability to make it nore

I ncentivized to do that.

I n your opinion, do you agree with the
statement the Staff has nade that taxes here --
because again, this is a departure from your
statenent of howit's nornmally treated. So you're
treating them separately because of the NOL. Do you
think that ROE woul d be the place to create an
i ncentive to rescue distressed systens?

A Many tinmes when they buy these
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systens they pay underneath the book val ue and then

t hey get book value later on so they're paying |ess.
So there is incentive there.

Q Uh- huh

A |"mnot a fan of this one but we do
have a rule nmaking that allows you to increase the
ROR or do a debt acquisition adjustnent to
i ncentivize conpanies to buy small systens.

Q Ckay. Earlier testinony said that if
the taxing -- that the way that we're approaching the
taxing would be a disincentive for that. Do you
agree that for the State of Mssouri to treat the
acqui sitions of distressed systens in a manner that
factors in NOL and that does not allow for that tax
passt hrough as we've been tal king about, do you see

that as a disincentive for investnent in our state?

A. |"'mnot sure | do.
Q No?
A. Uh- uh.

Q kay. My last question. Froma
macr o perspective, you have said that other conpanies
have potentially acquired distressed systens. You
cited Orick as an exanpl e?

A M ssouri Anmerican, yes. | think it

was.
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Q We're not 100 percent sure?
A Yeah.
Q But that's the only one that cane to

your mnd that has done. Wat percentage of systens
are | eft out there right now that you' re aware of
that would fall into this category of being

di stressed, how many systens -- do we know how many
systens there are in the entire state?

A | don't know that nunber.

Q Don't know t hat nunber?

A That woul d be better addressed to M.
Gitley.

Q kay. So would it also be the
question of what percentage of themare distressed
| eft out there that need rescui ng?

A Yes.

Q Ckay. Al right. Thank you very
much.

COW SSI ONER HOLSMAN:  Thank you, Judge.

JUDCGE HATCHER: Any ot her Conm ssi oner
guestions? Ckay. M. Bolin, the Bench does have a
few nore questions.

EXAM NATI ON CONDUCTED

BY: JUDGE HATCHER

Q First, I want to pick up on sonething
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that M. Wodsmall had nentioned and M. Thies had

mentioned. And | think it was glossed over a little
bit. | want to tal k about the carrying costs of the
| oss. The question that | heard asked previously was

was there any carrying cost on the net operating

loss. | would like to try and drill down into a
little bit nore detail. Are there carrying costs on
the expenditures of the conpany -- yeah. Are there

carrying costs on the expenditures?

A. There's always carrying costs on
expendi tures.

Q Do you have any know edge on how t he
Comm ssion has historically viewed those carrying
costs?

A Through the CWC, the cash working
capi tal

Q kay. Do the NOL anpbunt totals and
total taxable inconme change dependi ng on whet her a
consolidated tax return is filed for Confluence
Rivers or nmultiple holding conpany tax returns are
filed?

A That will not change for Confl uence
Ri vers going forward, they will be able to utilize
the full amount of NOLs for each of their utility

hol di ng conpani es, past utility hol di ng conpani es.
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They were all nerged into Confluence River Uility

Hol di ng Conpany in 2021, | believe.

Q Doesn't sound right.

A Sonmewhere in there

Q Ckay. Are you aware, in your history
of being wwth the Comm ssion, of Staff, are you aware
of the Comm ssion ever authorizing a deferred
liability or a deferred asset for net operating
| osses when it's determning rate base?

A We have had net operating | osses that
offset the ADIT but they were all -- we had to do
that due to the fact that it was accel erated
depreciation was driving the --

Q Just to clarify. The references to
accel erated depreciation, underlying that is federal
law. So when a conpany is taking that federal |aw
says the treatnent is thus?

A | RS, yes.

Q It's not a distingui shnment between
Staff likes to treat it this way when it's
accel erated depreciation and likes to treat it this

ot her way when it's not, it's a citation to a federal

| aw?
A That we nust nornalize, yes.
Ckay. | don't know if this next
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guestion is or should be anended because of the

pendi ng settlenment regarding the rate districts that
are -- just summarizing, the attorney statenents were
two and two. That's two water systens and two sewer
syst ens.

How does Staff allocate the incone tax
expense between the rate districts it proposed -- so
| think this is probably referring to the original
proposal by Staff of four -- | think it was four
water, five sewer. How was Staff proposing to divvy
up the incone expense in that scenario?

A | did it based on the 2021 incone tax
returns that were separated by each utility hol ding
conmpany. Now, if -- if two of the utility holding
conpani es were nerged then that anount was nerged
together. Say one had taxabl e incone that wasn't
of fset by an NOL and one did not, the anmount woul d be
the sane. It would be one nerged anobunt. But going
forward this conpany will file one inconme tax return.

Q Are there other reasons -- besides
t he accel erated depreciati on exanple, are there other
reasons the Staff is recomendi ng the flowthrough
method in this rate case?

A VWhen we | ook at the NOLs that they'll

be able to utilize they will not be paying incone tax
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expense for several years.

Q Excellent. And that brought up -- |
want to clarify that. You' ve said several just
now, --

A Uh- huh.

Q -- in response to Chairman's question

you said a couple. And by ny non tax mnd brain we
were tal king about a totally whol e nunbers, around a
nine mllion dollar |oss, sonething around a mllion
dollar incone. So just off the top of ny head |'m
t hi nking at |least nine years. And I know that -- |
know that that is inpossible to put a definitive --
even a fornula to apply to it. In your professional
expert opinion, what do you think that |ongevity is?
Because |'m having a problemreconciling two years
and al nost a decade.

A In the data response to the Conpany
-- fromthe data response to Staff fromthe Conpany,
t he Conpany has cal cul ated that they believe the
bal ance of net operating |loss could potentially | ast
for six or nore tax years. They al so answered us
that they wll have taxable [ osses in 2023 so that
woul d i ncrease the NOL and then they wll have
proj ected taxable incone in 2024. That is their

proj ecti on.
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We don't know. It depends on the tax, you

know, if they're going to pay taxes or not, it
depends on the expenses they claimand the revenues
t hey have.

Q And the Conpany has a solution if
that situation arises in six years to cone in for a
rate case?

A Yes. They absol utely do.

Q Ckay. |'mgoing to reference your
direct testinony on Page 5. That testinony gives an
exanpl e of how the 80 percent NCL restriction from
the Tax Cuts and Jobs Act would work | eaving $10, 000
of taxable income after applying $40, 000 or
80 percent of a $50,000 net operating loss; is that
correct?

A That is correct.

Q How i s that exanple in agreenent with
your statenment on the next page? That statenent
reads, "If there are enough NCOLs to cover the taxable
I nconme Staff did not include any incone tax inits
cost of service."

A That is -- | ook at each individual
utility holding conpany and if they had enough NOLs
up to 2018 | applied it and it went zero. But if

they had nore taxable incone than they had pre-2018
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net operating |osses then | applied the 80 percent to

those anmobunts. So ny -- our case does have about
$31, 000 worth of tax built into it to account for --
say Osage Water, if you'll 1ook on Page 3 of ny
testinony, has no NOLs prior to 2018. So for that
conpany | had to do the 80 percent for that. So |
did build in an amount of tax for Gsage Utility

Oper ati ng Conpany.

Q Wul dn't that always | eave a
remai ni ng 20 percent of taxable incone? |'mtalking
about that 80/20 percent split. Wuldn't there
al ways be a 20 percent renmainder simlar to the
$10,000 in the exanple on Page 5?

A. Once they exhaust any pre-2018, yes,
they would. But total Conpany w se they have
1.9 mllion of pre-2019 net operating | osses they can
carryforward. And in this case taxable incone is
roughly a mllion dollars.

Q Your surrebuttal testinony states
that the Conm ssion is not required to follow the
Fi nanci al Accounting Standards, that's the FAS, and
that is also what was introduced as Exhibit 215 by
OPC. |If Confluence booked deferred taxes and used
accel erated depreciation for tax purposes would Staff

recomend follow ng Financial Accounting Standards
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for rate maki ng purposes?

A We don't have to follow them but we
woul d i nclude incone tax in that case, if they had
accel erated depreciation.

Q kay. | want to turn to Accounting
Schedule 11. That was sponsored by you and was fil ed
with Staff's rebuttal testinony?

A | don't know if | have a copy of that
wth ne.

Q I"'mtrying to ask about Colum E and
t he anount of $26,480 on Line 15, if that hel ps
narrow things down. Oherwise let's all take a pause
and we'll try and find that paperwork.

A. That is in the rebuttal ?

Q Yes.

A Accounti ng Schedul e?

Q Accounting Schedul e 11

MR, CLIZER | believe that we have a copy
but it's marked on.

THE WTNESS: | have one just for Osage
Utilities. I'mnot sure if it's on rebuttal or not,
a Schedul e 11.

BY: JUDGE HATCHER

Q Can you check Line 15, see if there's

a nunber around 26, 000 t here?
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Li ne 157
Yes.

No, there's not.

Ckay. That's not it.

> O >» O >

And is that our conbined accounting
schedules or is that a certain individual one? |If |
can get on this conputer -- | don't knowif | can or
not .

Q |"mgoing to wait for further
i nformati on and hopefully any of those that are
listening that can give ne further information wl|l
do so. Let's nove on to the next question. That
one's on -- gosh darn it. Al of the next questions
are on this schedul e.

A. | brought one little one.

Yes. Yes. Go ahead and try and open
the browser on the wi tness conputer.

COW SSI ONER HOLSMAN:  Judge, 1'll have
one nore foll ow up when you're done. Maybe. Maybe,
maybe, maybe.

MR, THOMPSON: Judge, do you know what it
says on the cover sheet of the one you want? W have
quite a few here for individual systens.

JUDGE HATCHER: M/ question reads

Accounting Schedul e 11, sponsored by witness Bolin --
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THE WTNESS: You said it was --

JUDGE HATCHER: -- in rebuttal testinony.

BY: JUDGE HATCHER

Q So I'mgoing to head to your -- to

your rebuttal testinony first and then work ny way
out fromthere.

A | have two different accounting
schedul es, consolidated and individual runs. What
was the nunber you were | ooking for?

Q " m | ooking for $26,480. And it
appears on Line 15.

A. | have it -- yes. | have it here on
t he screen.

Q Excel | ent.

MR, WOODSMALL:  Your Honor, |'msorry to
interrupt your flow. | don't have a copy of it. But

could you try to identify it for the clarity of the

record?

JUDGE HATCHER: Yes. Pl ease.

BY: JUDGE HATCHER

Q First tell nme the EFI'S nunber or the
dat e?

A. O course. W don't have a back
butt on. It is EFIS Item Nunber 85. Filed on
June 29th, 2023.
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Q Ch, and at the bottomright corner

they are | abel ed accounting schedul e by nunber. And
|'"mgoing to scroll down. Accounting Schedule 11
whi ch shows as Sheet 12 of 14 in the edge, Adobe
Reader .

THE WTNESS: |s that on the screen up
there, M ke?

JUDGE HATCHER: Ch, excellent. W have it
on screen. Thank you.

THE WTNESS: It's the conbi ned accounti ng

schedul es.

JUDGE HATCHER: Thank you.

THE W TNESS: Confl uence consolidated it
says.

JUDCGE HATCHER: kay. W have Counsel
caught up.

BY: JUDGE HATCHER

Q My question is Colum E. And to read
that out loud it says 8.05 percent return. Line 15
in Colum E reads 26,480. M question is howdid --
can you expl ain how that anmount was cal cul at ed?

A That anmount was cal culated with ne
applying the pre-2018 NOLs to each utility hol di ng
operating conpany. And if there was additional tax

return -- taxable incone beyond the NOL anount | then
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had to figure out what tax they woul d pay based on

the 80 percent. So that should be the federal tax of
26,480 that we are building into our case for federal
I ncone tax. |If you go down further, Line 34 is the
state incone tax. W also applied the sane

nmet hodol ogy to that and then it gives a total of

$31, 051 for current incone tax.

Q To rephrase and to nake sure that |
understand it, you took the pre-2018 net operating
| osses, applied themto this systens too -- that
incurred themif there was -- I'msorry to the
accountants, if there was extra NOL that could be
applied you then went up to the hol di ng conpany
| evel ?

A | used it at the past hol di ng conpany
| evel s. Those were what the nost current incone tax
returns | have. For 2022 they should be filing one
but for 2021 and previous they filed several incone
tax returns.

Q Okay. | amtracking now.

A. And then this program our accounting
schedul e just adds everything together for the
conbi ned run.

Q Ckay.

JUDGE HATCHER: And ny intent here is to
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finish wwth Ms. Bolin, including cross, re-cross, and

re-direct, and then take a break.

BY: JUDGE HATCHER

Q | f you go to Page 2 of Schedule 11,
so just the next |line down, Line 51, that is the
final line, and it reads total federal incone taxes.

A We shoul d probably not include that
because we do not use -- are you tal king about the
tax? It's got tax rights? Yeah

Q Yes. Wiy that anmount is not
reflected in the cost of service?

A. Those anounts pre the Thies -- were
the anobunts that they would have been pre the Tax Cut
and Job Acts. Now corporate incone tax is a flat
21 percent and Governor Parsons passed a flat four
percent for state. So this table, in our accounting
schedul es, you can't see it here, but we have the
ability to say disregard that tax table. And we
shoul d probably do away with that tax table, to be
real honest with you, it doesn't apply anynore.

' Cause we used to have a graduated 34 percent,
39 percent, and it's just a flat 21.

Q Understood. M next question. |If

Staff cal cul ated the Federal and M ssouri State

I ncone tax wi thout consideration of any NOL or net
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operating | oss carryforward, so if you cal cul at ed

Federal and State inconme tax for Confluence not
counting any NOL or NOLC what would the tax anounts
be using Colum E of Schedule 117

A. As | stated in ny sur -- in ny
rebuttal -- surrebuttal testinmony it would be
approxi mately $264,793. That anount nmay change, you
know, depending on the case, how the outcone of this
case is.

Q Staff's final reconciliation on Line
32, which reads, sunmary of current incone tax, lists
the value of inconme tax issued to be $447,099. Can
you provi de the Confluence anount and the Staff
amount used to cal cul ate the $447,099 figure?

A That is a very conplicated

calculation. The -- we have different taxable
anounts, incone -- yeah. Total taxable anobunts are
di fferent based on each case. It also inpacts the

RCE when you apply the tax factors. So there's very
-- there's several different variables. | don't know
that | can give you that cal cul ation.

Q Ckay. And where is Staff's treatnent
of Confl uence's net operating |osses or NOLCs
reflected on Schedule 117

A. We could not reflect them on Schedul e
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11. | had to do that calculation in ny work paper

and then for each individual run | had to cone up
wth the tax rate to get the tax anount that you
woul d need to pay. So if you would open up the
I ndi vi dual runs on here you woul d see sone have tax
rates and sone don't.

Q Ckay. Thank you. Last question from
t he Bench then we have a foll ow up Conm ssi oner
guestion, then we wll hit re-cross, re-direct, and
take a break. The differences between Confl uence and
Staff's inconme tax anmounts result from both
di fferences in net incone before taxes, that's Line 1
on Schedule 11, and the treatnent of NOLs, correct?

A Correct.

Q Are there other cost of service itens
that affect the incone tax differences between
Confl uence and Staff?

A. Yes. \When you apply it to the
certain ROE, we have different ROEs. So that woul d
al so i npact the tax difference.

Q | do renenber reading about that.
Thank you, Ms. Bolin.

JUDGE HATCHER: Any Conmi ssi oner
guestions? Conm ssi oner Hol sman.

COW SSI ONER HOLSMAN:  One qui ck foll ow
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up.

EXAM NATI ON CONDUCTED

BY: COW SSI ONER HOLSMVAN

Q As | was sitting here and thinking
about this, we've established that this is a
departure --

A. Yes.

Q -- fromthe way it's been done. And
you had said that one of the reasons it was a
departure was because the anount of the NOL was up
there. Can you tell ne a little bit about what that
threshold would be that if a Staff assisted was goi ng
to say -- or it's amllion dollars, it's five
mllion dollars, or nine mllion dollars. Like what
all of a sudden can the next conpany that conmes in
Wi th distressed rate cases consider their NOL to be
too high to get normal treatnent?

A W woul d have to | ook at what their
taxabl e incone is going to be for the next several
years and |l ook at the level of NOLs. Now, if it was
going to expire within a year --

Q So who ultimtely nmakes that
deci si on?

A. It woul d be the individual working

that case or they would have to --
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So woul d you suggest that that nunber

Is an arbitrary nunber?

A Yes, it is.

Q Ckay. Thank you.

JUDCGE HATCHER: Thank you. Any ot her
Comm ssi oner questions? And we'll go to re-cross.

MR, CLIZER  Yes.

JUDGE HATCHER: | got to think through
this. M. dizer.

MR CLIZER  Yeah.

EXAM NATI ON CONDUCTED

BY: MR CLIZER

Q Good afternoon, again.
A. Good afternoon.
Q "' mgoing to bounce around a little

bit. You were asked a question fromthe Bench
regardi ng the Statenent of Financial Accounting, do
you recall that. There were a | ot of questions, |
know.

A. Yes, | think I recall that.

Q And you were asked if you would
i nclude incone tax if there was accel erated
depreciation follow ng the Statenent of Financial
Accounting, do you recall that?

A Yes.
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Q And to clarify, you would include

incone tax if it was accel erated depreciation because
the normalization rules of the IRS require to you do
So, correct?

A Yes, that is correct.

Q It has nothing to do with foll ow ng

the Statenent of Financial Accounting?

A Yes. We do not have to follow

Q It is the IRS rules that are driving
t hat ?

A You are correct.

Q Now, let's talk about -- there were

several tinmes where this was referred to as a
departure. Let's break that down. W have two
different possibles | think in ny mnd, situations
where there is accel erated depreciation and
situations where there aren't accel erated
depreciation. Let's talk about the situations where
there are accel erated depreciation.

Now again, the IRS rules absolutely
mandat e that you use straight Iine depreciation in

those situations, correct, for rate making purposes?

A We have to normalize for rate making.
Q You have to nornalize for those?
A Yes.
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS

www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

Page 174
Q That's set by U S. federal |aw?
A. Yes.
Q So this situation where there i s no

accel erated depreciation is conpl etely di sanal ogous
to that?

A That's correct.

O

It's an apples to oranges conparison?

>

That's correct.

So to call it a departure from
sonething that's conpletely different fromthis
doesn't really nake a whole | ot of sense, wouldn't
you agree?

A It is not a -- those situations were
di fferent where they can use accel erated
depreci ati on.

Q So it's not a departure fromthose
situations because those were different?

A That is correct.

Q So the past situations where they
have not used accel erated depreciation, those would
be Confluence's prior case, was that it?

A That is -- they did not -- | am not

aware of themusing it in prior cases, no.

Q In the prior Confluence case?
A Ri ght .
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Q Was there any ot her case?
A They have been in for several rate
cases for different utility hol di ng conpani es.
Q For each of those cases, was that a

Staff assisted rate case?

A. Yes, they were.

Q And a Staff assisted rate case
requires the Staff to effectively performa | arge
degree of the functions of bringing a nornal rate
case on its own, correct?

A That is correct.

Q And you would agree with nme that in
t hose cases obviously there's a higher |evel of
wor kl oad for the Staff, wouldn't you?

A It is done in a shorter tine period.

Q So it's nmuch nore |ikely that
sonet hing could get m ssed, correct?

A. Thi ngs can get mssed in any case.

Q And you woul d agree with ne al so that
these small rate cases are going to have a nuch | ower
i ncome tax anmount, correct?

A They shoul d.

Q They should. In this case we have a
much | arger inconme tax anount than what we see in

t hose past cases, correct?
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A | don't have a direct conparison, |
don't have the nunbers in front of ne.

Q You woul d agree with nme that if it
was a |large nuch |arger incone tax -- incone tax
expense the affect of the NOL issue on this case
woul d be nmuch nore dramatic in this case than in
prior cases?

A | f the anobunt was | ower, the taxable

I ncone,

Q And earlier you were kind of talking
down this idea that if in the past it |ooked Iike the
NOL was going to expire in only a few years you
woul dn't have included it. Do you recall saying
t hat ?

A That is correct.

Q And the reason for that, if I'm--
|"mgoing to guess, and | want to see if |I'mcorrect,
Is that because you assune what the Conpany's goi ng
to do -- you don't assune the Conpany's going to cone
In the next year for a rate case, right?

A. | hope they don't.

Q So if they're going to | ose the NOL
after nmaybe one or two years you're going to say,
well, they're not going to cone in for a rate case in

those one or two years so we're not going to include
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the NOL in that situation, correct?

A Yes.

Q But that's not the situation here,
correct?

A. They appear |ike they can -- per
their own answer in the DR, they wll not exhaust

these for six years.

Q And just to reaffirm when we talk
about -- there was a question fromthe Bench, are
there other reasons why the flowthrough. Is it
correct to understand that the central reason from
Staff is that this anmpbunt constitutes free noney for
t he Conpany, correct?

A That is correct.

Q And to the extent that we're
including this to incentivize what that neans is that
Confl uence's current custoners are being expected to
front free noney to the Conpany in order to encourage
t he Conpany's continued expansion in M ssouri?

A That is -- yes.

Q But if Confluence continues to expand
and it takes those new systens at their existing
rates the new custoners won't be funding that
conti nued expansi on, correct?

A Coul d you repeat that question?
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Q | f Confluence buys a new system and
it takes -- or sorry, it acquires a systemand all ows

the rates that are in effect to in essence continue,
t hose new custoners wll not be paying the free noney
generated by these rates?

A. |f they -- if Confluence adopts the
current rates the Conpany is charging, that is
correct.

Q | f Confl uence adopts the current
rates of the conpany it's acquiring?

A Acquiring, yes.

Q Correct. So those custoners won't be
payi ng for the expansion but the current custoners
will be forced to pay for the expansion?

A They will be paying i ncone taxes,
yes.

Q They will be paying incone tax
expense that's not being remtted?

A It is not being paid, correct.

Q They wi Il be paying the phantom tax
you referred to?

A. Yes.

Q Just one last thing. | know there's
been di scussion of, | think, exhausting the net

operating loss -- actually | take that back, it's not
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going to be one last thing, sorry. [1'Il nmake it

qui ck though. A conpany wants to use every
availability to reduce its incone tax each year,
right?

A. One woul d hope, yes.

Q You woul d agree that it would be
I nprudent for a conpany to not use an avail abl e
deduction to reduce its incone tax expense, correct?

A. Yes.

Q To your know edge, are there any
ot her incentive nechanisns in place to encourage
custoners to -- sorry, not custoners, conpanies to
acquire distressed systens in the state?

A. | referred to the one rule we have.

Q Are you famliar with the statute
that all ows conpanies to acquire distressed systens
to take it at the value that an appraiser appraises
it at?

A |"maware of the statute that allows
a large utility to purchase a smaller utility using

t he appraisal s val ue.

Q | think that's all ny questions.
Thank you.
JUDCGE HATCHER: M. Wodsnal | .
MR, WOODSMALL: Thank you. [|'I1 be brief,
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| hope.

EXAM NATI ON CONDUCTED

BY: MR WOODSMALL

Q You had sone questions from
Comm ssi oner Hol sman and he was aski ng why woul d any
conpany cone in and acquire. And you nmade the
statenent that there are tinmes where Staff will allow
a rate base associated with net book value that's
greater than purchase price?

A. Yes.

Q Do you recall that?

A. W al ways use net book value for the
pur chase.

Q Even --

A. For the conpany.

Q Ckay. So if the conpany buys a
di stressed systemfor one dollar and it has a net
book val ue of a thousand dollars you al ways use that
t housand dol | ars?

A W al ways use original cost.

Q Ckay. Just to clarify. Because -- |
think you clarified it but the Bench's question nmay
be different. | believe the question fromthe Judge
said sonething |like federal |aw dictates accel erated

depreci ation, do you recall that?
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A Di ctates accel erated depreciation?

Q | thought that was the question. |
think you're going to clarify. Go ahead.

A Yeah. It dictates that if you
utilize accel erated depreciation we have to nornalize
t axes.

Q Ckay. And accel erated depreciation
Is an election by the conpany; is that correct?

A That is correct.

Q Ckay. So there's nothing saying that
anybody has to use accel erated depreciation in any
particular tinme?

A Correct.

Q Okay. That clarified that. And to
your know edge, the Conpany, or any of its
predecessor conpani es, they have never used
accel erated depreciation?

A Per the tax returns that | |ooked at,
no.

Q Okay. Lot of talk about the Staff's
position here is a change fromits position in the
Staff assisted rate cases, do you recall that?

A Yes, | do.

Q Did -- after the last Staff assisted

rate case, when the Conpany kept acquiring systens,
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did you ever indicate to the Conpany, you guys m ght

want to consider this, we're going to change our

m nd?

A No, we did not.

Q Ckay.

A. This is sonmething we discovered in
thi s case.

Q Ckay. Do you understand the concept
of regulatory certainty?

A | ve heard of it.

Q Ckay. Wuld you believe that at
| east for this conpany this introduces an el enent of

regul atory uncertainty?

A. |"mnot sure if it does for this
conpany or not. | don't speak for the Conpany.
Q kay. There was sone di scussion

about free noney fromM. Cizer. But earlier you
said everything has a carrying cost?

A | think I nmeant wth expenses we
measure a carrying cost through the cash worKking
capital. If you have to pay up your expenses ahead
of time then you -- the Conpany -- they pay -- before
they get the revenue then we build that into rate
base and they get a return on cash working capital.

Q Ckay. But that cash working capital
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el ement never considers the operating | osses that
occur after rates are set; is that correct? It only

changes goi ng forward?

A That is correct.
Q So carrying costs on these past
| osses -- or let's say we acquire system X tonorrow

and we start incurring cash | osses, operating | osses.

There are carrying costs on that in reality, isn't

t here?
A The --
Q Money's not free?
A. The anounts that you book in your

I ncone tax return nmay not be the sane that we woul d
consi der just and reasonable and prudent rates for

the rate case.

Q You establish cash working capital --
A Going --

Q -- forward |l ooking; is that correct?
A That is correct.

Q So to the extent that tonorrow we

make an acquisition and start having operating
| osses, there is no consideration of carrying costs
for those operating | osses?

A That's retroactive rate nmaking.

Q Ckay. But even going forward, you
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don't say, wow, you're giving authority to acquire X,

Y, Z system going forward you can apply carrying
costs for the | osses, you don't do that?

A W do not do that, no.

Q kay. So -- but there are -- to the
Conpany there's a cost to that, would you agree?

A Possi bly to the conpany, yes.

Q Ckay. And there are carrying costs
for other elenents. Wuld you agree that when a
utility builds a power plant you give what's call ed
construction costs to carry that entity forward to
the rate case to account for the cost of that capital
that they've invested?

A. What do you nean by construction
cost ?

Q Construction accounti ng.

A We apply a rate -- a debt rate to the
construction anmounts for the anmounts they have to
expend.

Q kay. And so even though rates have
been set, they cone in and build a power plant, you
give a carrying cost of sone degree to account
outside of rates for the carrying cost on that
I nvest nent ?

A On the plant. But we don't on their
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expenses. |If they have nore expenses we don't -- we
don't apply a carrying cost to that.

Q But you acknow edge that there is a
cost for that noney that the Conpany's invested that
they're not getting in rates?

A. They get it through their equity and
t hrough their cost of debt.

Q Did you -- or will you be wlling to
apply a debt carrying cost going forward for the net
operating | osses we incur after this case?

A. No.

Q Okay. No further questions. Thank
you.

JUDGE HATCHER:  Thank you, M. Wodsnall.
W wiill be in recess until 3:40. That gives everyone
20 mnutes. M. Bolin, thank you for your testinony,
you are --

THE WTNESS: Are we going to do re-cross,
re-direct?

MR. THOWPSON. Yeah. W get re-direct,

right?
JUDGE HATCHER: Onh, gosh.
MR. THOWPSON: ' Cause | have a few
guesti ons.
THE WTNESS: Sorry.
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS

www.lexitaslegal.com




© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

Page 186

JUDGE HATCHER: No, no, no. Judge's
error. M apologies. Let's do re-direct. Thank
you. M. Thonpson, you're up.

MR. THOWPSON:. Thank you, Judge.

EXAM NATI ON CONDUCTED

BY: MR THOWPSON

Q First of all, Ms. Bolin, you were
asked by Ms. Cdizer about Staff's alternative. Now,
did Staff nake an alternative suggestion in case the
Comm ssion decided to go with the Conpany's treatnent
of i ncone tax?

A. Yes.

Q And coul d you briefly describe that
suggesti on?

A. The suggestion would be if the
Comm ssion decided to go with their incone tax that
the difference between what was built into rates and
what they actually paid would be an offset in future
rate cases in rate base.

Q So it would | ower rate base in future
cases?

A It would |lower rate base in the
return the Conpany woul d receive.

Q And that would recognize, would it,

the fact that this was capital provided to the
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Conpany by the ratepayers?

A Yes.

Q And woul d the ratepayers get interest
on that noney?

A. No, they woul d not.

Q For exanpl e, ratepayers often pay an
anount of noney to the Conpany up front as security
for their paynents on their service, right, and the
Conpany holds that noney for a certain tine; isn't

that correct?

A Cust oner deposits.

Q Cust oner deposits?

A Yes.

Q Thank you. And do custoners -- is

that a reduction to rate base?

A That is reduction to rate base. But
we also build in the expense |evel that the Conpany
will have to pay the ratepayers in as an expense
| evel on those deposits.

Q Right. So the Conpany pays interest
to the ratepayers on that, don't they?

A. They do.

Q Ckay. And the ratepayers do get it
back at sone point in the future?

A Yes. |If they pay pronptly and pay
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their bills, yes.

Q Ckay. Now, let's conpare that to the
alternative that Staff has suggested here in the
event that the Conpany gets the incone tax treatnent
that it wants. Wuld the ratepayers ever get that
noney back?

A Eventual | y when the Conpany has
t axabl e i ncone that anmount would | ower but | don't
believe -- could you rephrase that question?

Q Well, maybe | can cone at it this
way. The anount of noney given to the Conpany in
excess of the inconme taxes they are actually going to
remt, wll that noney ever be given to the IRS? 1In
other words, if their incone taxes in the absence of
NOLs was going to be a mllion dollars a year let's
say, and with the NOLs it would be $100,000 a year so
that they -- if you build that into rates they'd be
getting $900, 000 a year in excess of what they remt,
right? 1Isn't that the situation we're facing here
al t hough - -

A. Yes.

Q -- | know the nunbers are different?
Wul d that noney ever be remtted to the I RS?

A. | " m not sure.

Q You're not sure. Ckay. So if they
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have a tax liability for tax year 2023 and they have

sufficient NOLs to offset 80 percent of that taxable
I nconme, so they're only going to pay taxes on
20 percent of that incone, correct?

A Correct.

Q And if they receive noney in rates
that covers 100 percent of the tax liability on that
i nconme, in other words the 80 percent they're not
going to pay, would they ever pay that to the IRS or
woul d that just be free noney in their pocket?

A That woul d be free noney in their
pocket .

Q Ckay. Free noney in their pocket.
| RS doesn't get it. Do the custonmers ever get it
back?

A The only way possi bly under the
scenario would be if they pay nore incone taxes than
what we built into rates we would reduce that rate
base item

Q | see. GCkay. So Staff's
alternative, while providing sone sort of mtigation
to the ratepayers, in fact does not make them whol e?

A That is correct.

Q Ckay. NOLs in carrying costs. In

fact there are no carrying costs on net operating
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| osses, are there?

A Not on a net operating | oss.

Q Ckay. And if a conpany was
attenpting to recover sone kind of carrying costs on
operating | osses froma prior year, would that
violate the prohibition on retroactive rate naking?

MR, WOODSMALL: (Cbj ect, your Honor. Legal
concl usi on.

BY: MR THOWPSON

Q To the extent that you understand it
as an accountant, would that violate the prohibition
on retroactive rate making?

A Yes.

Q Now, | think some of the
Comm ssi oners have been troubled to hear that the way
Staff proposes to treat incone taxes in this case is
different than the way Staff has treated incone taxes
in the Staff assisted rate cases that CSWR has
brought in the past, okay. Renenber those questions?

A. Yes.

Q Ckay. And can you tell ne, is there
an underlying policy that has driven the different
treatment that Staff has taken in the two different
ki nds of cases?

A What do you nean by policy?
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Q Well, in other words, when -- when

you gave a particular incone tax treatnent in the
Staff assisted rate cases, what drove that deci sion,
was it that the anbunt was insignificant, was it a
concern?

MR, WOODSMALL: Your Honor, he's |eading
the question -- the witness now. |If he wants to ask
the question, |ead the question.

BY: MR THOWPSON

Q Answer, if you can.

A | don't know that we considered that
the NOLs woul d have caused an inpact of them not
payi ng i ncone taxes in prior cases.

Q kay. And those Staff assisted
cases, would you agree that those were distressed
conpani es?

A | don't know that they were all
di stressed conpani es, no. These were conpani es that
Confl uence Rivers owns right now.

Q Ckay.

A. Now, if you're tal king about other

smal | assisted cases, sone of those conpanies are

stressed.
Q l"mjust --
MR. THOMPSON: That's all the questions |
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have, Judge.

JUDGE HATCHER: Thank you. W are now at
recess until 3:45. 3:45. That is 16 mnutes. W
will reconvene with witness -- OPC witness Ri | ey.
And t hen, depending on the tine and because of the
i ght issue schedul e and because today is Friday, |
think that will conclude today's --

MR. CLIZER  Heari ng.

JUDCGE HATCHER: -- evidence testinony.
Picture synonym

MR, THOMPSON: Should we be ready to go
with the other two issues for today on Monday?

JUDGE HATCHER: That's what |' mthi nking.
And |I' m speaking out loud to give everybody kind of
the heads up and nake sure that that conplies with
everybody's pl an.

Ms. Bolin, | just want to rem nd you that
acquisition related costs, the Conpany is likely to
have questions on that and that would be Monday
unl ess the parties all confer and rearrange that.
We're at recess until 3:45. Of the record. Thank
you.

(At this point in the proceedings, a short
recess was taken.)

JUDGE HATCHER: Let's go back on the
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record. | apologize for the delay. First, a quick

announcenent. Monday norning, ten a.m

MR THOMPSON: Ten a.m ?

JUDGE HATCHER: Ten a.m W have a | ot of
travel that will be acconplished on Monday norning
and that makes it nmuch easier for all of us to do
t hat .

W have a wtness. W are on the issue of
i ncone taxes. | do intend for this to be the |ast
I ssue, the last witness for Friday.

M. Rley, RI-L-EY, please raise your
hand and be sworn in.

* * * * *
JOHN Rl LEY,

The wi tness, having been first duly sworn

upon his oath, testified as foll ows:
* * * * *

JUDGE HATCHER: Thank you. Please take a
seat. And M. di zer.

EXAM NATI ON CONDUCTED

BY: MR CLIZER

Q Since you've already -- well, let's
start at the beginning. Can you state your nane for
the record?

A. John Riley, RI-L-E-Y.
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Q And have you prepared or caused to be

prepared your surrebuttal testinony which has been
pre-marked as OPC Exhi bit 2037

A Yes, sir.

Q Are the answers -- are the questions
and answers contained therein true and correct to the
best of your know edge and belief?

A Yes, they are.

Q If | were to ask you those sane
guestions today, would your answers be the sane or
substantially simlar?

A Yes, sir.

MR CLIZER | nove to admit OPC
Exhi bit 203, surrebuttal testinony of John S. Riley.

JUDCGE HATCHER: You' ve heard the notion.
Are there any objections to the adm ssion of
Exhi bit 203? Hearing none, it is so admtted.

MR. CLIZER | tender the wtness for
Cross-exam nati on.

JUDCGE HATCHER: Wtness is tendered. Oh,

| need a hand. Wi is -- M. Thonpson. Thank you

guys.
MR. THOWPSON:. No questions. Thank you,
Judge.
MR. WOODSMALL: No questions, your Honor.
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Judge.

guestions for

JUDGE HATCHER: (kay.
M. Rley?
COWMM SSI ONER HOL SIVAN:

JUDCGE HATCHER:
EXAM NATI ON CONDUCTED

Page 195

Any Conm ssi oner

No questi ons,

No. Go ahead.

BY: CHAI RVAN RUPP

Q Are you a CPA?

A Yes, sir.

Q You're a great Anerican.

VR, WOODSMVALL:

M. Thies is.

EXAM NATI ON CONDUCTED
BY:
Q I

Seltzer's rebuttal

JUDCE HATCHER

woul d |i ke you to respond to M.

testi nony Page 5.

"' mjust going

to read you the quote.

"However,

when t hose net

operating | osses are limted or are no |onger
utilized against future incone a deferred tax

liability inherent in the NOLs will becone due,

denonstrating that they are tenporary not pernmanent

di fferences, parentheses, also referred to as, quote,

tax timng differences, end quote, end parentheses,

period." M. Riley, can you respond to that, please?

A Well, | don't believe there's -- your

net operating | osses carryforward now forever.

So
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there woul d never be a deferred tax liability

associ at ed.

Q | need to interrupt here. 1|'ve had
this discussion in a prior case with your counsel. |
have a problemw th the use of the word never. Can
you clarify and give ne either a tine estimate,
whether it be in decades or centuries or years. But
| find the idea of never to be hard to inplenent from
t he regul atory standpoi nt.

A Ckay. Sure. The net operating |oss
prior to the TCJA was a 20 year tine limt. Wen

they changed the tax |aws they renoved the 20 year

limt. So not using the word never, it is -- it wll
go on as long as -- until the next tax |aw change.
Q | didn't need clarification on the

statute. W' re tal king about Confluence and how | ong
wll their -- the statenment --

A Ch.

Q -- In non-accountant's ternms -- as |
understand M. Seltzer's testinony, in non-accountant
terns | understand his testinony to say we're
probably going to have to pay taxes at sone point and
this inconme tax expense will go to pay that once we
get there. That's where |I'mdistinguishing the

never. So how long is reasonable, do you think, to
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have a -- to not include the full inconme tax expense

that they're requesting?

A Ckay. Now, with Ms. Bolin's
testinony and the answer to a data request they woul d
-- they estimate they wll start paying incone tax
again in six or seven years. Now, what happens with
this net operating |oss, through those six years, is
as they make -- as they create incone, net taxable
i nconme, the net operating |osses will be applied to
that. So absent the 20 percent limt the net
operating | osses, which were created, you know, years
ago, will be applied to that so they will not have to
pay that incone tax. So that expense doesn't exi st
absent the 20 percent. But that -- that expense
doesn't exist.

So if you're going to include, if | get --
i f I"'munderstanding this correctly. |f you're going
to include -- or he would like to include the incone
tax expense in the rate case. The incone tax expense
will already be paid by the losses -- by finally
using the losses. So in essence, to include incone
tax expense that doesn't exist is -- it's free noney
to them They don't need the incone tax expense in
order to pay the inconme tax in future years because

that's what the net operating | osses will do, they
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w Il offset taxable incone to a point of no incone

tax absent the 20 percent. But -- that answer the
guesti on?

Q If | understood Staff's
recomendati on, or alternative recommendation, they
wer e suggesting keeping track of the noney, in
terrible non-accountant terns, to ensure that by the
next rate case there would be sone sort of a true up
such that the Staff would then be | ooking at how nuch
I ncone taxes they are paying and how nuch they have
collected and are in this account up until then. Ws
t hat your understanding of their alternate
reconmendat i on?

A. | think their recomendati on was in

i ne which what | had suggested that you woul d of fset

the net operating -- the incone tax expense, which
|"mcontending is not needed to be paid. And if you
I ncl ude an i ncone tax expense there should be sone
sort of offset on the books which would be a deferred
tax liability because you're providing noney -- you
woul d be providing noney that would not go to the
IRS. And in that instance, typically in arate -- in
rate making is we would consider that accunul ated

deferred i ncone tax. However, as we stated in

testinony, this incone tax will never be paid.
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But if you' re gol ng to gl ve t hem noney to

pay incone tax you would -- you should -- and they
aren't going to pay incone tax then you should of fset

that with sone sort of deferred liability. You could

call it a deferred tax liability but it's aliability
that should -- because it falls inline with the idea
of an interest free loan. And so you would -- you

woul d offset rate base in order to provide the
ratepayer with a return on their | oan.

Q Do you know if the revenues generated
by rates |l ed to Confluence's net operating | oss
because revenues weren't enough to cover expenses?

A Well, that's ny understandi ng that --
| mean, the loss that Confluence has incurred, as |
said in testinony, is an honest to goodness | ack of
revenue, too nuch expenses, no incone tax -- incone
tax specific, you know, that -- howdo | say it?
It's not generated by any incone tax statute, they
actually did not have enough revenues to cover their
expenses. It's an honest to goodness financial |oss,
not just an incone tax loss. In this case they're
both the sane, your incone tax |oss, your financial
tax -- your financial loss are the sane. There's no
specific tax provision that caused the | osses.

Q So to ny question, do you know if
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revenue's generated led to the operating loss, |'m

heari ng yes?

A Yes
Q  kay
JUDCGE HATCHER: Thank you. | do have

Comm ssi oner questions, we're going to circle back
around. Comm ssi oner Hol sman.

EXAM NATI ON CONDUCTED

BY: COWM SSI ONER HOLSMVAN

Q In this alternative plan, help ne
understand. So potentially the Conpany woul d receive
t he noney that they woul d otherw se be taking as
taxes but they wouldn't be able to pocket it, as has
been earlier suggested, but they would be able to
deploy it alnost like a no interest | oan and then
when they cane back in for a rate case at sone point
then that woul d offset what they could cone in for at
that point so it would lower -- it would potentially
| ower rates in the future in a future rate case but
t hat noney would flowthrough and be avail able for
depl oynent now, fromthe tinme that this case ends
until the next rate case, am | understandi ng that

correctly?

A Wel |, the suggested alternative of
applying -- of creating an incone tax liability
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account would | ower rate base and therefore would
reduce revenue requirenent going forward in the next
rate case. The incone tax expense built into rates
now woul d be avail able for the Conpany to use going
forward. But if -- and they essentially would not
have to pay it back. So in the future you would have
| ower rates due to the offsetting with deferred tax
litability. But they would -- they would have the

I nconme tax expense to use at their discretion.

Q Ckay. So the way -- so the way |
understand what you're explaining is that Staff's
position is two options. One option is to disallow
the taxes and say the net operating |oss basically
zeros out any requirenent for themto remt taxes to
the IRS, therefore they're not going to include it in
any of the rate base. Second option is is go ahead
and include it in the rate base, |let themcollect
what ot herw se woul d have been the taxes had they
been treated the sane as previous rate cases or in
the small Staff assisted rate cases but they woul d
not be able to pocket that noney as profit, it would
be accounted for.

s there -- you know, a deferred liability
| assune has sone sort of accounting nmechanismto

track it to see where that noney goes. Wuld that
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noney be placed into an account that woul d be

separate and wholly from existing accounts that are
there today? Tell nme how you woul d envision the
funds, once it's being collected fromthe rate base,
bei ng set aside for depl oynent by the Conpany until
their next rate case?

A Wll, it wouldn't be set aside. They
woul d be able to use it as it, you know,

theoretically cones in.

Q It would be tracked then?

A Excuse ne?

Q It would be tracked then?

A No.

Q How woul d we know how nuch t hat

produced -- how nmuch revenue that produced fromthe
time that it's approved until the tinme they cone back
in for their next rate case?

A. Well, Staff -- Staff accounting
schedul es are fairly accurate and I would say that
the incone tax expense, or any expense for that
matter, isn't going to fluctuate very nmuch through
the three or four years of rates here. So as the
noney cones in they can use it as they choose. The
liability account is a bookkeeping feature that you

set aside a dollar figure to offset rate base in
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order to reflect the ratepayers interest free | oan.

Q Right. Their contribution?
A Yeah. | nean, because that's --
Q And that would be applied to the next

rate case, correct?

A. Yes.

Q What ever that val ue was --

A Yes.

Q -- would then be applied? And so one

of the things that we heard in earlier testinony was
that there was no notice given to the Conpany that
this change was going -- and OPC wanted to argue that
it wasn't a departure but it was a material change in
process approach fromthe way things had been done,
rather it was appreciated -- appreciated -- or

accel erated depreciation or not, whether it was
federally required or not, the way that it has been
treated and applied is now different. So to ne that
Is a departure fromthe way that the Conpany had
previously gone through rate cases, small Staff
assisted, all the arbitrary reasonings for why that's
the case, nowit's different. And there was no

notice given that it was going to be different.

Wul d you agree with that -- that testinony?
A Well, it may be a departure for
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Staff. | don't -- there's a legal -- as we've gone
t hrough, there's a legal definite -- definitive act

with the I RS and accunul ated deferred i ncone tax.
However, to be honest with you it would not be a
departure on how ! treat it. | would never have -- |
woul d always try and reduce taxes down to what they
actually are.

Q Ckay.

A | think that's the way it shoul d
al ways be. Now, | don't have all that nuch
experience with small water cases so, | nean, if
sonebody was to say, well, John, it's --

Q But it was testinony earlier that it
was based on the individual conducting that case and
it was also testified that it was an arbitrary anount
that triggered a change in direction for howit was
going to be applied. And it was also testified that
t he Conpany was not given any notice that this was
going to occur. So would it be -- would it be fair
to say that the alternative proposal that Staff has
proposed by allowing for those taxes to be coll ected
but then not be pocketed as profit but to be applied
towards reducing rates in the future would be an
approach that gives the Conpany at |east a mddle

ground in the shift in howit's being treated in
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terns of towards the property tax -- or towards the

I ncone taxes, would that be fair that it's a
transitional -- that the alternative approach that
Staff is recommending is a transitional approach
versus just a denial or a disallowance?

A |"mnot quite sure | would
characterize it as fair or unfair. As you said
earlier, you said, you know, we're in this sandbox
and we have this regulatory framework. And | -- |ike
| said, this idea is not a departure from what |
woul d have arqued, it would be the sane as it is now.
The Conpany has been buying and -- they've been
expandi ng and buying snmall water conpanies for
several years now and now they're | arge enough that
they are considered, instead of small water conpany
where Staff is assisting, they' re now big enough to
play with the big boys. You know, they've got all
t hese | awyers out here, you know.

Q But in any large case prior to this
wi th any ot her conpany, have the taxes been treated

in this way?

A. well, --
Q | think we heard earlier --
A -- this actually hasn't really

occurred before because there isn't an RS nandate to
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cal cul ate taxes that way.

Q Wul d you consi der the change to be
regul atory certainty or regulatory uncertainty?

A There's -- I'mnot really sure if |
would -- not really sure | could answer that question
now that |'ve listened to the testinony. There's
several different ways to handle the -- this rate
case. So | -- 1 know that you're looking at it as a
change fromwhat Staff has done in the past but
however the -- | don't -- | don't see it as a --

Q So if -- if the second option that
Staff has proposed --

A Yeah.

Q -- woul d be adopted, the Conpany
woul d be able to collect those funds and depl oy them
as like a no interest |oan?

A Uh- huh.

Q But the accounting result of tracking
that would result in potentially lower rates in the
future when they conme in for the next rate case; is
t hat accurate?

A That's a possibility, yes.

Q Al right. Thank you.

COW SSI ONER HOLSMAN:  Thank you, Judge.

JUDGE HATCHER: Thank you, Conm ssi oner.
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Are there any other Conm ssioner questions? That'll

take us to re-cross exam nation and | believe that
starts wwth M. Thonpson.

MR. THOWPSON:. Thank you, Judge.

EXAM NATI ON CONDUCTED

BY: MR THOWPSON

Q Just to follow up on the questions
t hat Comm ssi oner Hol sman was asking you. And you
agreed that Staff's alternative mght lead to | owner
rates in the future, do you recall that?

A Yes, sir.

Q But wouldn't you agree that treating
I ncone taxes the way Staff has urged in this case
would | ead to | ower rates right now?

A Yes, sir.

Q Thank you. No further questions.

JUDGE HATCHER: Thank you. M. Wodsnall.

MR, WOODSMALL:  Yeah.

EXAM NATI ON CONDUCTED

BY: MR WOODSMALL

Q |"mtrying to get at this notion of
regul atory certainty and you said, well, Staff
changed its position. You don't believe Public
Counsel has changed its position; is that correct?

A | don't think I would have, no.
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Q Ckay. How | ong have you been with

Publ i ¢ Counsel ?

A. First or second tine?
Q The nost recent tine.
A. | started in 2016.

Q Ckay. So there's been a nunber of
Confl uence R vers' rate cases since that tinme; is
that correct?

A. |"mgoing to take your word for it,
yes, but --

Q Ckay. W heard sonet hing about 20 --
2020, 2018. Now the way a snall Staff assisted rate
case works, and correct nme where | go astray, is
Staff will ask for the information and then they wll
put together a revenue requirenent. But that's not
bi ndi ng on Public Counsel, is it?

A | wouldn't think it is. | didn't
work on small water cases.

Q But Public Counsel could then inquire
and object about that, the nunber that Staff cones
out wth; is that correct?

A |'' m sure they have.

Q kay. So if Staff had not used these
net operating |losses in the past you had the

opportunity to cone in object and say that's not the

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

. . Page 209
way to do it; is that correct? You had the

opportunity --
They had that opportunity, yes.

Did you ever take that opportunity?

> O »

| did not work on a Confl uence case.

Q Ckay. So even though Public Counsel
had that opportunity, did it ever notice the Conpany,
hey, this is not the way we're going to do it?

A |'"mnot really sure of the answer
t here.

Q You' re not aware that you ever did
it?

A Not awar e.

Q kay. Let's try and get at the real
crux of this argunent. And I'ma little slow on the
upt ake on sone technical type issues. But it seens
to nme what I'mseeing is Staff and Public Counsel
keep saying that if you give themtaxes -- if you
gi ve them noney and rates for taxes when they don't
pay taxes that that's a gift. |[|s that essentially
what it boils down to?

A. It's -- it's free noney. | nean,
it's -- yeah.

Q Ckay. Let's spin that around. Try

and |l ook at it fromthe Conpany perspective here. |If
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t he Conpany covers net operating | osses when rates

aren't sufficient, isn't that a gift to the
rat epayers, to the custoners?

A |"mnot quite sure | would call it a
gift. It's within your business nodel so I'm-- you
know, you want to call that a gift to the ratepayer.

Q We don't ever get conpensated for
t hat because you keep saying retroactive rate nmaking
SO we never recover that; is that correct?

A That's incorrect.

Q So when woul d we recover that?

A. You recover that when you start
maki ng a profit and you don't have to pay incone tax
Wi th the -- because the net operating | oss would be
used.

Q Great point. So let's inquire into
that. W haven't had a net profit for eight years?

A Yeah.

Q W're not likely to have a net profit
for another eight years. There is a cost of noney,
what ever that cost is. So we're going to go 16 years
with that cost of noney and we're never going to get

it: 1s that correct?

A That's not correct.
Q Where will we get that cost of noney?
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A Well, this is your business nodel.

Q That's not ny question.

A Well, you were tal king about
certainty. And you knew -- or the Conpany knew when
they got into this business that they were going to
-- they were going to incur sone |osses. So how t hey
pl anned on recouping those | osses, I'mnot really
sure other than if they thought they were going to
get inconme tax expense that they were never going to
spend on incone taxes, if that was going to be the
way they were going to fund everything and then to
apply a net operating loss, | nmean, that's kind of
doubl e di ppi ng.

Q But --

A That's how you would get it back.

Q You' re not going to give any
recognition for the carrying cost of those | osses
that we incurred 16 years ago before we had a profit?

A No.

Q (kay. That's all the questions |
have. Thank you.

JUDGE HATCHER: M. di zer.

MR CLIZER I'Il try and nake it
relatively quick.

EXAM NATI ON CONDUCTED

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing August 11, 2023

Page 212
BY: MR CLIZER
Q Let's start wwth M. Wodsnall's
second round of cross, whatever that's call ed,
re-cross, that's the word. The Conpany made a choi ce
to acquire these systens at the existing rates,
right?
Yes, Sir.
No one forced themto?

No.

o > O »F

Way did they do that?

A You know, it's sonething -- it nust
be sonmething in their business nodel to -- they see
an opportunity to nmake noney down -- you know, down
t he road, so..

Q Now t hey have to file a CCN to
acquire a system right?

A. Yes.

Q Does that CCN require you to consider
all of the rate inpacts?

A |"mnot really sure of all the
particulars in that. But | heard testinony today
that they could file -- they could ask for rate
I npact during the CCN but they haven't chose to.

Q Whul d the CCN application

consi derati on change considerably if we knew that the
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Oorrpany was gol ng to attenpt to retroactivel ) cl aw

back noney?

A | guess it would then.

Q And you woul d agree -- well, what is
retroactive rate nmaki ng?

MR, WOODSMALL:  Your Honor, | object,
| egal concl usi on.

BY: MR CLIZER

Q What is your understanding as an
accountant of the termretroactive rate nmaking as it
Is used in this case?

A. Retroactive rate nmaki ng woul d be an
effort to include present rates for past expenses
that weren't included in rates earlier.

Q So is any attenpt by the Conpany to
cl aw back noney because it didn't have enough from
the rates that were in existence when it required the
systemthat would constitute retroactive rate naking?

A Yes, | believe it woul d.

Q | want to turn to questions you
received fromM. Holsman. And |'mnot going to
touch on departures, differences, any of that. |
just want to drill honme exactly what the
representation is. First of all, there was a | ot of

tal k about Staff's representation. Now, you
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basi cally made the sane recomendati on in your

surrebuttal, right?

A Yes, sir.

Q Ckay. And am | -- that
recomendati on would be if they're going to normalize
-- sorry. |If the Comm ssion's going to order
normal i zati on you need to book the tax expenses that
aren't remtted to the IRS to sone kind of tax
deferral account or sone kind of deferred liability
account ?

A Yes, sir.

Q And woul d your opinion -- how woul d
that deferred liability account effect rate base in
the future?

A. Well, deferred liabilities are an
of fset to, you know, the calculated rate base and of
course it's rate base rate of return. So it has --
it would effect the revenue requirenent by the rate
of return times rate -- tinmes the deferred liability.

Q And treating the deferred liability
in that manner woul d be consistent with how deferred
liabilities have al ways been treated by the
Comm ssi on?

A As best | understand, yes.

Q It would be consistent with how the
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Comm ssion treats ADIT, for exanple?

A Exactly.

Q So that proposal is in essence
exactly equivalent to how the Comm ssion is currently
treating ADI T?

A. Yes, Sir.

Q There was a question regarding
whet her the revenue generated by the systens acquired
| think generated the NOL. Just at a high I evel what
is an NOL, can you define it?

A A net operating loss is basically
revenues | ess expenses equals your -- in this case
your financial inconme. And the revenues are not
enough to cover all the expenses.

Q So it's not really revenues ever
generate the NOL it's expenses generate the NOL?

A That's probably a better way to | ook
at it, yes.

Q Al right. The Judge's first
gquestion to you was citing you to a portion of M.
Seltzer's testinony, do you recall that?

A. Yes, Sir.

Q And the section that was referred to
it described the inherent tax liability of the NOL.

Do you recall that?
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A. Yes, Sir.
Q Is an NOL a tax liability or a tax
asset ?
A Well, a net operating loss is
consi dered a tax asset because it will be used to
reduce incone tax in the future.
Q So there is no inherent tax liability
I n an NOL?
A. Not standal one, no, there is not.

Q So the NOL's going to generate a
future tax reduction?

A That's correct.

Q So why does the Conpany need noney
now to pay for the future tax reduction? Does the
Conpany -- let ne rephrase that. Does the Conpany
need noney now to pay for a future tax reduction?

A Wel |, they shouldn't because as rates
are increased and they produce a taxable incone their
ability to pay their incone tax will be advanced
because of the net operating |oss so --

Q So how many tines --

A -- you don't need -- they would not
need any now. They would not need incone tax expense
built into rates.

Q How many tinmes woul d t he Conpany
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benefit fromthe result of this treatnent?

A How many tinmes? WlIl, every year
until the net operating loss is, you know, used up,
so | --

Q | think you used the phrase double
benefit earlier?

A. Well, yes. There's a double benefit
if you're going to allow -- | didn't realize you were
tal ki ng about allowi ng inconme tax expense in rates.
Yes, there's a double benefit because they'll get
pai d back as their net operating |oss is consuned.
They won't have to pay incone tax. But if you're
I gnoring the net operating | oss savings, because it
reduces i ncone tax, and you include incone tax
expense in, you' ve got -- you' ve got this savings
over here but now you even have noney. So your
doubl e benefit is -- you know, is howit -- is the
advantage that they're | ooking for.

Q And let's go back really quick to

what you and M. Hol sman -- Comm ssioner Hol sman, ny
apol ogi es, were discussing regarding -- again, he
used the term Staff proposal, |I'mgoing to say the

al ternative proposal because both you and Staff refer
toit. Do you track what |I'm saying so far?

A Yes, sir.
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Q So if the Comm ssion were to start --

order the Conpany to book excess incone tax to a
deferred account, when would that deferred account
start to be depleted, when would it start to be
reduced?

A. If you -- if you take it at -- if you
take it at its theoretical definition the deferred
I ncone tax -- the reason why you' ve created this
deferred i ncone tax account is because the Conmm ssion
has al |l owed i ncone tax expense to be included into
rates. That inconme tax expense will never be repaid.
So --

Q |"mgoing to stop you because our
Judge has indicated, apologies, a strong distaste for
the word never.

A Oh, that's --

Q So let's --

A. Al right.

Q Let's kind of ground ourselves a
little bit here.

A Ckay.

Q The Conpany's going to cone in --
let's assune, first of all, the Conpany cones in with
no taxabl e incone.

A Al right.
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Q Does that -- does that deferred tax

liability, that deferred liability start to decrease
i f they have no taxable incone?

A No. | mght be alittle confused
wi th your question. What we started with was incone
tax expense being included in rates creates the
deferred tax liability because you're providing them
noney that isn't going to an expense. You know, even
it's called income tax expense, it's not going to be
paid to the IRS. And what | was getting at was if
you do that -- and you were asking when would the
deferred tax start to be reduced. It technically
woul d not ever reduce.

Q kay. Let's drill down on that,
let's nmake sure we have that understanding. Let's
say -- let's assune the Conpany has used up all of
Its net operating | osses carryforwards.

A. Ckay.

Q It has no net |oss carryforwards, it
has this deferred i ncone tax.

A Yeah.

Q What is it using to pay inconme taxes

nmovi ng forward?

A. Well, if you -- by then it would
be -- you know, we're nmaking sone assunptions here.
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By then they would be com ng back in for a rate

I ncrease or rate adjustnent. And with no net
operating | osses probably both Staff and I woul d be
cal culating an incone tax expense to include in rates
t hen.

Q | understand. So because incone tax
expense woul d be include at that point you woul d
never use the noney in the deferred tax account to
actually pay inconme taxes. |Is that what you're
sayi ng?

A. Yes.

Q So that's what you nean when you say
that it would never -- it would probably never be
pai d down because the Conpany woul d al ways have noney
to pay incone taxes and wouldn't have to dip into
t hat ?

A It would be an extended tine that
woul d -- maybe | need to better expl ain sonething.
When we're tal king about accunul ated deferred i ncone
tax and the usual argunents we have with Spire and
M ssouri Anerican and that, the idea is that
accunul ated deferred incone tax reverts back over
time and that is what -- the deferred inconme tax is
the interest free noney the ratepayer has paid to the

Conpany and that's why it's getting a rate of return
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off of that loan. And that -- and it is a | oan
because it eventually, tinme com ng back, it wll
revert back to -- anortize off of the books as the --

as -- according to the Internal Revenue Service
rates. So it wll fall back.

In this particular instance there is no --
there's no free -- there's no loan. There's no
paynent that will -- that reverts back. It's just --
it's going to be free noney. So in order to actually
anortize it back you'll have to manually, you'll have
to artificially say we're just going to anortize this
back just to get it back off the books. There's
nothing in the nechani smthat would do that on its
own because there's nothing in this net operating
| oss that was created by a tax change, or a tax
adj ustnent, that would sponsor this to revert back
over a period of tinme. It's free noney fromthe
get-go because the net operating loss is not a tax
generated item it is income doesn't cover expenses.
It's a financial |oss that equals the tax | oss but
it's not created by tax -- by a tax.

Q | f you just anortize it off the books
then how have custoners seen any benefit?

A. Well, they lose their benefit over

the period of tinme because the deferred liability --
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i f you anortize it like that deferred liability wll

eventual ly fall off of the reduction in rate base.
So, you know, over tinme they would | ose their
benefit.

Q And is that why you call it a
per manent tax savi ngs?

A. Yes, Sir.

Q So just to sunmarize and nake sure
everything's okay and | can finish this off. The
al ternative proposal would be for the excess incone
tax expense over what's actually remtted to the IRS
to be deferred to a liability account that would
decrease the Conpany's future rate base but it would
stick around for an extended period of tinme unless
t he Comm ssion decided to arbitrarily reduce it just
of f the books?

A That is the way | see it because
there isn't atinmne limt, there isn't a -- there

isn't atinmefrane that created the liability.

Q | think that does it. Thank you very
much?

JUDGE HATCHER: Thank you, M. R ley. You
are excused, subject to recall. Let's go ahead and

finish up our business for today.

As we discussed, this concludes the taking
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of evidence by the Comm ssion for today. W wll

adj ourn the hearing and reconvene at ten a.m, ten
a.m on Monday. And --

MR, WOODSMALL:  Your Honor.

JUDGE HATCHER: Yes.

MR, WOODSMALL: Real quick, just so |
understand where we're going. W have the
outstanding i ssue with when we're going to take up
M. Lyons, | will get you nore information on that
Monday. Putting that aside, we're doing acquisition
rel ated cost and tine sheets?

UNI DENTI FI ED SPEAKER: Judge, we can't
hear whatever's being said, they're not on the
m cr ophone.

MR, WOODSMALL: My apologies. It was a
procedure rel ated question. W have an issue. The
Comm ssion wants to ask questions of the Conpany
Wi t ness on water usage rate design. He has
avail ability concerns that we're going to work out.
Putting that aside, we're going to start, as |
understand it, your Honor, with acquisition rel ated
costs and tinme sheets and that will be it for Monday?

JUDGE HATCHER: | think that's a good
pl an.

MR, WOODSMALL: Ckay. And | only nention
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t hat because the Conpany can't bunp cost of capital
forward because its witness Decendes is flying into
t own.

JUDCGE HATCHER: As al ways, the Conmm ssion
remains flexible to the needs of wtnesses traveling,
appearing by WebEx. So we will work around them

MR, WOODSMALL: Thank you, your Honor.

JUDGE HATCHER: If the parties change
their m nds on Monday's issues, please e-mail the
presiding officer so that he can get an e-mail heads
up to the rest of the persons.

MR. THOWSON:. Thank you, Judge.

MR, WOODSMALL: Thank you, your Honor.

MR, CLIZER Really quick, before you go
off the record. You had previously indicated
sonet hi ng about wanting to hear from w t nesses
regardi ng the consolidation of rate structures, the
settlenment that had been reached. |Is that still the
case? Do you want that as part of that hearing or
| ater on the record are we supposed to be getting
back to you?

JUDGE HATCHER: G ven the witness's
availability that | haven't heard any hard
exclusions, given the Comm ssion's flexibility, |et

me get back to you on Monday.
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MR, CLIZER  Ckay. rage s
JUDGE HATCHER: | think that's an evol ving

I ssue. Ckay. Nothing else. W are off the record

and we are adjourned for today, Friday. Thank you

al | .

(Deposition was concluded at 4:43 p.m)
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CERTI FI CATE OF REPORTER
STATE OF M SSCOURI )
) ss.
Cl TY OF KANSAS CI TY )

I, JILL A BLESKEY, a Registered
Prof essi onal Reporter, Certified Shorthand Reporter
(IL), and Certified Court Reporter (MJ, do hereby
certify that the wi tnesses whose testinbny appears in
t he foregoi ng hearing was taken by ne to the best of
my ability and thereafter reduced to typewiting
under ny direction; that | amneither counsel for,
related to, nor enployed by any of the parties to the
action in which this hearing was taken, and further
that | amnot a relative or enpl oyee of any attorney
or counsel enployed by the parties thereto, nor

financially or otherwise interested in the outcone of

%d%&% CSK kpe

Jill A Bleskey, RPR, CSR, CCR

this action.
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