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PROCEEDI NGS

JUDGE DI PPELL: Let's go ahead then and go on
the record. This is Case No. WR-2020-0344, In the
Matter of the Application of Mssouri-Anmerican Water
Conpany' s Request for Authority to |Inplenment General
Rate Increase for Water and Sewer Service Provided in
M ssouri Service Areas.

My nane is Nancy Dippell, and I'mthe
Regul atory Law Judge assigned to this matter. W're
here today for a Discovery Conference. | appreciate you
all allowing me to reschedule that a day early. Staff
has filed a statenent of a discovery dispute. |'Il]
begin this norning wth entries of appearance.

W'l start with the Conpany.

MR. COOPER: Thank you, Your Honor. Dean
Cooper fromthe law firmof Brydon, Swearengen &
Engl and, PC, P. QO Box 456, Jefferson City, M ssouri
65102, appearing for M ssouri-Anerican Water Conpany,
and I'll pass it along to M. Luft to enter his
appear ance.

JUDGE DI PPELL: M. Luft.

MR. LUFT: Tim Luft, M ssouri-Amrerican Water,
727 Craig Road, St. Louis, Mssouri 63141.

JUDGE DI PPELL: Thank you. And Staff.

MR. JOHNSON: Thank you, Judge. Mark Johnson

TI GER COURT REPORTI NG LLC 16
WAV TI GERCR. COM  573. 999. 2662



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

VR- 2020- 0344 Vol . 11

appearing on behalf of the Staff of the M ssouri Public
Servi ce Comm ssion, Governor Ofice Building, Suite 800,
200 Madi son Street, PO Box 360, Jefferson Cty, Mssouri
65102.

JUDCGE DI PPELL: And O fice of the Public
Counsel .

MR. HALL: Good norning, Judge. Thank you.
Cal eb Hall appearing on behalf of the Ofice of the
Public Counsel. Qur office is |ocated at 200 Madi son
Street, Suite 650, P.O Box 2230, Jefferson City,

M ssouri 65102.

JUDGE DI PPELL: And M. Harden.

MR, HARDEN:. Josh Harden on behal f of Triunph
Foods, Collins & Jones, 1010 West Foxwood Drive,
Raynore, M ssouri.

JUDGE DI PPELL: And M. Bear.

MR. BEAR  Thank you, Judge. Brian Bear on
behalf of the Gty of R verside, 304 East Hi gh Street,
Jefferson City, Mssouri 65101.

JUDGE DI PPELL: And M. Turner.

MR. TURNER: Morning. Matt Turner on behal f
of the Minicipal League of Metro St. Louis, Arnstrong
Teasdal e, 3405 West Truman Boul evard, Suite 210,
Jefferson City, Mssouri 65109.

JUDGE DI PPELL: Did | mss any other attorneys

TI GER COURT REPORTI NG LLC 17
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that need to nmake an entry?

Al right. Wwell, like | said, we are here
this norning for a Discovery Conference and Staff had
filed a statenent of concern. So M. Johnson, | wll
| et you begin with giving us a little summary of what's
goi ng on here.

MR, JOHNSON: Certainly. Thank you. | wll
try not to take up too nmuch of our tinme this norning
since it's inregard to a single DR This dispute is in
regard to DR 219 filed by Staff which concerns a request
for information of rate case expense for certain
M ssouri-Anerican affiliates, which would be ot her
subsi diary regul ated conpanies in other jurisdiction.

Specifically subsections 2 and 3 of the DR
were objected to and no response provided. Those
requests dealt wth asking the Conpany to provide total
anounts of budgeted rate case expense, total anounts of
rate case expense actually incurred and anounts ordered
by the Comm ssions and included in rates or other
jurisdictions with subsidiaries of Anerican-Water
Conpany, and then subsection 3 was a |ist of consultants
or vendors utilized for the subsidiary's rate case with
t he nanme of each consultant or vendor, anount budgeted,
anounts actually expended and a description of the

servi ces provided.

TI GER COURT REPORTI NG LLC 18
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We al so requested if there were hourly charges
to provide the amobunts charged per hour and the nunber
of hours each consultant spent perform ng the service
along with the description of services.

M ssouri-Anerican did submt an objection
letter to Staff indicating that they believed the
request for this informati on was not relevant to this
proceedi ng, not proportional to the needs of this case
considering the totality of the circunstances, nor
reasonably calculated to lead to the discovery of
adm ssi bl e evidence in that the requests were concerning
American Water Conpany subsidiaries. Additionally, the
Conpany states the information is beyond
M ssouri - Aneri can's possessi on, custody, or control.

First of all, Staff believes the information
requested is wholly relevant to this matter in that
Staff is tasked with determ ning the prudency of
M ssouri-Anerican's rate case expense in this case. And
i n doing that conparison to other conpanies in other
simlar issues can be very hel pful.

Now, Staff understands that these are
different subsidiaries. However, they are subsidiaries
of the sane parent structure. To the extent the
information is available, the litigation of simlar

i ssues and other jurisdictions can at the very | east

TI GER COURT REPORTI NG LLC
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provide Staff with a starting point for the conparison
of costs and for the request of further discovery.

Further, M ssouri-American does utilize
simlar or the sanme vendors in sone of their
jurisdictions. That information we feel would be
directly relevant to this matter. Now, as far as the
i nformati on bei ng beyond the custody, possession or
control of the conpany, Staff finds that to be sonmewhat
unli kely. Throughout this case and nany prior cases,
M ssouri - Aneri can has been able to provide Staff with
information relating to its parent conpany and its
affiliates.

In this case alone, Staff has been provided
with a listing of conpleted and pending rate cases.
Jurisdictions for other Anerican Water Wrks Conpany
subsi di ari es M ssouri-Anmerican has provided Staff with
listings of rate cases for subs where consultants
utilized in this pending rate case were also utilized.
In addition, we've gotten dates, case nunbers, specific
i ssues that were presented by those consultants and

whet her the jurisdiction ultimtely adopted that

posi tion.

Now, M ssouri-Anerican routinely provides
information to Staff based off of -- in regard to rate
of return and capital structure information. It's also

TI GER COURT REPORTI NG LLC
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provi ded information regarding use of future test years
in other jurisdictions and has identified the use of
various rate nmechani sns and the various rate designs
utilized by its subsidiaries.

In Staff's opinion, we believe the Conpany
shoul d have information regarding rate case expense
Wthinits control or at the very least within its
ability to obtain. The request that Staff has nade has
been limted to rate cases that have occurred within the
past three years, and by our review based upon responses
provi ded by the Conpany this would be limted to |
bel i eve probably four or maybe five affiliate conpani es.
| believe those jurisdictions woul d be Kentucky, New
Jersey, Pennsylvania and West Virginia.

Staff is perfectly willing to work with the
Conpany if there would be a way to limt our request or
alter it in a certain way that could provide the Conpany
the ability to get us a response tinely. But of course,
we certainly would be wi shful for the Conm ssion to
direct the Conpany to respond to our DR as witten.

JUDGE DI PPELL: kay. Does the Conpany have a
response”?

MR. COOPER: Yes, Your Honor. | guess I'd
start with this. Not that it's necessarily contrary to

anything that M. Johnson said. Certainly the

TI GER COURT REPORTI NG LLC
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i nformati on being requested here is not part of the
books and records of M ssouri-Anmerican Water Conpany.
The information requested is not held by subsidiaries of
M ssouri - Aneri can Wat er Conpany or conpani es in which

M ssouri - Aneri can has an ownership interest or an equity
interest. These are conpanies that while they share
Anerican Water as a parent they're located in different
states. Proceedings are before different Comm ssions.
They include different processes, different intervenors,
different history of issues anbngst the states, that
sort of thing.

So goi ng back to the original objection, |
think, one, it's not wwthin the possession, custody or
control of M ssouri-Anerican. |It's not
M ssouri-Anerican's information to start with. And
second, even if you got past that and only if you got
past that woul d rel evance becone an issue. Again, we
don't see how any of that information fromother states
IS going to be relevant to reasonabl eness of rate case
expense within M ssouri before the Mssouri Public
Servi ce Comm ssion for M ssouri-Anerican Water Conpany.

M. Johnson nentioned that there is
information fromaffiliates provided fromtine to tine
in response to DRs. Certainly the Conpany works hard to

try to do that when it can. In particular, it's very

TI GER COURT REPORTI NG LLC 22
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sensitive to the fact that where there are allocations
fromentities and dollars that would relate to this rate
case that it works very hard to provide that

informati on. For exanple, the American Water Service
Conpany which flows costs. The Conpany certainly does
work very hard to get that sort of affiliate information
to the Staff and other parties and will continue to do
so. | don't think that that should be held against it
in this sort of dispute where we're tal king about

i nformation that does not flow through

M ssouri-Anerican's rates and it's not its information
by any stretch of the inmagination.

The Conpany, | think M. Johnson suggested,
has provided a response to subsection 1 in terns of a
listing of both recently conpleted cases and pendi ng
cases for the various Anerican Water subsidi ari es.
Certainly in terns of public information the Staff could
go and acquire information fromthose dockets just |ike
any ot her nenber of the public.

The Conpany has al so provided responses to sub
part 4 and sub part 5. So ultimately M ssouri-Anerican
| guess is standing on its objection at this point and
we'll turn it back over to you, Judge.

JUDGE DI PPELL: Are there comments from any of
the other parties? M. Hall.

TI GER COURT REPORTI NG LLC 23
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MR HALL: Judge, if | may just briefly in
support of Staff's concerns on this discovery request is
a common refrain fromall public utilities that the rate
of return and return on equity across the U S. is
rel evant for the Comm ssion to consider when authori zi ng
a return. |If returns across the U S. -- across
affiliates are relevant, then the rate case expense
anongst affiliates is wholly relevant in this
pr oceedi ng.

The prom se and peril of utilities that do
business in other states is that businesses in other
states are relevant for this Comm ssion to consider.
Thank you.

JUDGE DI PPELL: Thank you. Any other comments
from--

MR. COOPER  Yes, Judge. To M. Hall's point,
| think that while rate of return is an issue that's
relevant fromstate to state to state, because entities
are conpeting for financing, rate case expense i s not
like that. It's just -- it's in a different category.
The entities, the public utilities are not conpeting for
rate case expense like they would for capital financing
I n the markets.

JUDGE DI PPELL: But rate case expense | assune

i s an expense the Conpany is asking to be reinbursed

TI GER COURT REPORTI NG LLC
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t hrough rates, correct?

MR. COOPER Certainly, certainly. It's
expense in this case it's requesting to recover.

JUDGE DI PPELL: Any other coments fromthe
other parties? |'mnot seeing anything. Wll, | nean,
| definitely see the rel evance of receiving that
i nformation and how it mght |ead to discoverable
adm ssible information for Staff. Wth regard to
whether or not it's wthin the Conpany's possession and
control, that's a little tougher. M. Johnson, are you
aware has this type of information been provided from
t he Conpany before or from other conpanies in a simlar
situation?

MR, JOHNSON:. As far as specifically to rate
case expense, Your Honor, |I'mnot aware of another
situation directly on point. So no, no, I'mnot. |
woul d add though that from Staff's perspective when it
is -- this probably goes a little nore towards the
rel evance. Wen we're determ ning prudency of expense

itens, we're not just determ ning prudency of the

expense itself but the | evel of expense. So conparisons

are very hel pful and we are conpl etely understandabl e
that different jurisdictions do have different
procedures. The issues may not be 100 percent

conpar abl e. However, it does provide Staff with a

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

25



© 00 N O o B~ W N B

N N NN NN R B R R R R R R R
a A W N B O © 0O N O o M O N+ O

VR- 2020- 0344 Vol . 11

starting point, especially in regard to hourly fees,
contract prices where we are able to perform additiona
di scovery.

MR. BEAR  Judge, if | may, Brian Bear on
behalf of the City of Riverside.

JUDGE DI PPELL: Go ahead.

MR. BEAR | have litigated in the circuit
courts a simlar case that was the situation that we're
dealing with now. It is not reported in the Southwest
Reporter, but it was taken up on a wit which is
SC91146, State ex rel. Ford Motor Credit vs. Jack Gate.
In that case, Your Honor, ten years ago we were trying
to obtain docunents from Ford Mdtor Conpany through
di scovery requests that were sent on Ford Motor Credit.
And so as we were tal king about that, the principal
i ssue there that we were witted up on was whet her Ford
Motor Credit as a wholly-owned subsidiary of Ford Mt or
Conmpany had an obligation to produce docunents that were
in the possession of Ford Motor Conpany. And the | ower
court ruled that they did have the practical ability to
obtain based on a host of facts that were presented to
the trial court. They witted that all the way up to
the Suprene Court, and the Suprene Court declined to
Issue a wit to sustain that. So it has been up before.

My recollection fromthat case is there's not a | ot of

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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reported M ssouri case lawon it. But within the civi

di scovery, the inquiry, as I'mtrying to recall this
case, was is it within the practical ability to control.
And | think what M. Johnson and M. Hall are saying is
that at least in sone aspects there is information where
there is a practical ability to obtain sone information
fromthese other entities. So | would just point that
out to the extent it may help. It is -- Under the civil
rules, it was a fact specific inquiry that | wanted to
make you aware of that, Judge.

JUDGE DI PPELL: Thank you.

MR. COOPER  Judge.

JUDGE DI PPELL: M. Cooper.

MR COOPER |I'mnot famliar with the
specific case that M. Bear is recollecting here. |
guess 1'd hesitate for you to, although I certainly
respect M. Bear and his nenory, |'d encourage you to
not nmerely go off of sort of an anecdotal recitation of
a discovery dispute. | would also point out that in
regard to M. Bear's description of that case he's
tal ki ng about a subsidiary and i nformation sought froma
parent, and that's not our situation in this case.

These are affiliates, but they do not fall in the sane
ownership line as M ssouri-Anerican.

JUDGE DI PPELL: | understand that. |

TI GER COURT REPORTI NG LLC 27
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appreci ate that coment. That brings me | guess to ny
decision today is not to nake a decision today, but | am
going to authorize Staff to go ahead and nake a notion
for production and let you respond in witing and you
all can cite any relevant case | aw or non-reported case
law i f that be the case. But | think that's how we'l|
go forward. If you all work it out in the neantine, al
the better. But if you can do that -- well, it's in
your interest, M. Johnson, to do that as quickly as
possible. | will give M. Cooper a chance, the Conpany
a chance to respond to your notion, of course, before
maki ng a ruling.

MR. LUFT: Judge, | would just add just for
your information, so far | think we're in nonth four or
whatever in this rate case, we've received 623 di scovery
requests fromthe parties, which is quite a bit nore
that we received in the last rate case. Just for your
i nformation, we're responding to 99 percent of that just
to let you knowin terns of the anmount of material that
we're putting forth and producing in this case.

JUDGE DI PPELL: | appreciate that this is the
first and it seens to be a very narrow di spute that has
cone up. So | appreciate continued cooperation. But a
dispute is a dispute. So we'll hear it out.

Is there anything el se fromany of the

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

28



© 00 N O o B~ W N B

N N NN NN R B R R R R R R R
a A W N B O © 0O N O o M O N+ O

VR- 2020- 0344 Vol . 11

parties? Al right. Well, | appreciate you all com ng
this norning. | guess | didn't state at the begi nning
that we were via WebEx video and tel ephone conference.
That was probably obvious fromthe transcript. But just
In case it's not, due to the pandem c situation we're
wor ki ng these things renotely. So | appreciate you al
bearing with the technol ogy, and we can go ahead and go
off the record. Thank you.

(O f the record.)
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