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PROCEEDI NGS

JUDGE HATCHER: Let's go on the record. Good
afternoon. Today is June 3, 2020. The Conm ssion has
set this tinme for an evidentiary hearing in the
followi ng contested case: 1In the Matter of the Petition
of M ssouri-Anmerican Water Conpany for Approval to
Change its Infrastructure System Repl acenent Surcharge
(I'SRS.) That's File No. WO 2020-0190 and tariff
tracki ng No. YW 2020-0148.

My nane is Charles Hatcher, and | amthe
Regul atory Law Judge presiding over this hearing. Let's
go ahead and have counsel for the parties nmake their
entry of appearance. For M ssouri-Anmerican, M. Cooper?

MR, COOPER: Thank you, Your Honor. Dean
Cooper fromthe law firmof Brydon, Swearengen &
Engl and, PC, PO Box 456, Jefferson Cty, Mssouri 65102,
appeari ng on behalf of M ssouri-Anerican Water Conpany.

JUDGE HATCHER: Thank you. And for the Ofice
of the Public Counsel ?

MR. CLI ZER: Thank you, Your Honor. John
Clizer appearing on behalf of the Ofice of the Public
Counsel. Qur office is at 200 Madi son Street, Suite
650, Jefferson City, Mssouri 65101.

JUDGE HATCHER: Thank you. And for Ofice of

the Staff of the M ssouri Public Service Conmm ssion,
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M. Johnson?

MR. JOHNSON: Thank you, Judge. Mark Johnson
appearing on behalf of the Staff of the M ssouri Public
Servi ce Comm ssion. Qur address is 200 Madi son Street,
PO Box 360, Jefferson City, Mssouri 65102.

JUDGE HATCHER: Thank you. W do have a
couple remarks | want to nmake, because we are doing this
via Webex. Everyone has been doing great thus far. |
think we're all getting used to it alittle bit.
Everyone do pl ease nute yourselves, and we will proceed
very slowy during this hearing to all ow anyone who
wants to speak to unnmute thensel ves.

And just a note there is a Wbex chat function
that is a part of this application or web service. That
function is not private. It is not confidential and it
will not be able to protect attorney-client
confidentiality if a counsel needs to consult with any
of their witnesses. | would highly recommend t hat
nobody use the chat function.

Ckay. Let's get to prelimnary nmatters.

First an issue about confidentiality. The Ofice of the
Public Counsel had filed a notion recently asking that

t he Comm ssion recognize the fact that a publicly

avail able Private Letter Ruling is the same as Appendi x

Min the Conpany's application, and the Conm ssion

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662




© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WO-2020- 0190, Vol 1

agreed, M ssouri-Anmerican said they did not object to
that finding of fact, and we're | eft now wi th what
appears to ne to be a split between parties as to
view ng references to the Private Letter Ruling as
confidential or not. | think | can clear this up with a
qui ck question, and I wll use our previous nethod of
calling on counsel in the order | just did for answers.

Do you have any objections to references to
the Private Letter Ruling in this case being
non-confidential? M. Cooper?

MR, COOPER: | think the only distinction
need to nmake, Your Honor, is that we viewed everything
-- | guess what we were agreeing to was that everything
that was a part of the publicly available Private Letter
Rul ing woul d be public. The distinction I'mmaking is
that the Public Letter Ruling that's attached as a
schedule to M. WIlde's testinony is the sane in part
but it also contains the redacted information fromthat
publicly available Private Letter Ruling. So | guess
the way we | ooked at it was is that anything that's in
the public PLR could be treated publicly, but | don't
know that that extended to identifying the schedule in
M. WIlde's testinony as public because it is slightly
di fferent.

JUDGE HATCHER: Okay. What | was trying to

TI GER COURT REPORTI NG LLC
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get at is the Public Counsel has submtted a
denonstrative exhibit, and let ne get to Ofice of the
Public Counsel. Let's see where we end up at the end of
this. Ofice of Public Counsel, M. dizer?

MR. CLIZER. Let nme state specifically to the
denonstrati ve because that appears to be the inpetus
behi nd your question. The denonstrative includes
information relating to the Private Letter Ruling
request that was made by the Conpany. That is an
exhibit that was attached to M., and | don't think I'm
pronouncing it correctly, Wlde or Wlde, |I'mnot sure,
testinmony. It is confidential and the OPC is not
requesting it not be nade confidential at this point in
time. So the denonstrative would need to remain
confidential regardless as to the ruling on the Private
Letter Ruling itself.

JUDGE HATCHER: Ckay. M. Johnson for Staff?

MR, JOHNSON: Staff has no objection to the
treatment of confidential or non-confidenti al
i nformati on subject to the agreenent between OPC and the
Conpany.

JUDGE HATCHER: Ckay. | amnot quite crystal
cl ear where you want to draw the line, M. Cooper, but
|"mgoing to give you quite a bit of latitude to draw

that line. Wat I'mtrying to do is nake sure that

TI GER COURT REPORTI NG LLC
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we're not going in canera for too nuch of the hearing.
That's all that I'mtrying to avoi d.

MR. COOPER: Your Honor, | agree with
M. Cizer in that what's referenced in the
denonstrative exhibit, it's just a separate issue from
what we discussed in that notion.

JUDGE HATCHER: (Ckay. GCkay. W have enuil ed
briefly, again on prelimnary matters, about subm ssion
of exhibits. | want to repeat those instructions for
the record. Wen counsel submits their exhibits for
inclusion into the record, the marking of that exhibit
Is going to be obtained by emailing your exhibit to
exhi bi t s@sc. no. gov, and those exhibits can be enuil ed.
|f you are particularly talented at nulti-functioning,
you can do that during the hearing, but |I would expect
that that will probably be done after the hearing. |'m
going to set a deadline of Friday to submt those. Do I
hear any objections to that treatnent of exhibits,
specifically the Friday deadline? WM. Cooper?

MR. COOPER: No objection, Your Honor.

JUDGE HATCHER: Thank you. M. dizer?

MR. CLIZER. | have no objection to the Friday
deadline. Just to be clear though, if at the point in
the time we're presenting an exhibit to the opposing

counsel, the wtness, and, of course, you, if we were to
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sinply add exhi bits@sc. npb.gov at that point in tine,
woul d take care of the filing or the marking as well?

JUDGE HATCHER: No. It's going to be two
different processes if you will. So the distribution to
counsel and to nyself is what will be used to satisfy
that portion of the rule and also for ne to forward your
subm ssion on to the Comm ssioners. For your exhibit to
be officially marked as entered into the record and
added into EFIS, you'll need to do that second step,
which is submit it to the exhibits@sc. no.gov enail
addr ess.

MR CLIZER: Al right. | understand that,
but that would be after a ruling has been made as to
whether it's -- once it's been offered and a ruling has
been made as to its inclusion, | assune?

JUDGE HATCHER:  Yes.

MR. CLIZER: Should we be sending in exhibits
regardl ess of whether or not, not regardl ess, but should
all exhibits be sent in to be nmarked i ndependent of
whet her or not they are accepted or only exhibits that
are offered and accepted should be sent to be marked?

JUDCE HATCHER: | see -- | had seen two
di fferent avenues so that you could do it in advance and
submt all of your exhibits and then the ones that were

not accepted onto the record just sinply wouldn't be

TI GER COURT REPORTI NG LLC
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mar ked, but | think you m ght want to know if you can

get an exhibit specifically marked -- marked
specifically so that it is then not -- when it is not
admtted onto the record it's still marked. [Is that

correct, M. dizer?

MR CLIZER | believe so. |I'mattenpting to
offer it under the traditional system wherein an exhi bit
woul d be mar ked, discussed, and then offered and
accept ed.

JUDGE HATCHER: Yes, and because this is a
virtual hearing and because of the difficulties in
trying to do both of those things all at once, we've
tried to bifurcate the systema little bit, and the hope
was to make this a little bit sinpler. So let me know
how that's going at the end of the hearing, but the
t hought behind this was to allow, if you wanted to
submt themin advance you certainly could, but I think
everyone is anticipating these will be filed tonight or
tonorrow exactly as in the traditional systemif not as
close in tine. So you'll offer it, we'll discuss it.
There wll be -- I'lIl ask for objections. There wll be
aruling. And then if it's admtted, great, in the next

day or two submit it to the enmail address, and that's

how we will get it on EFIS.
MR CLIZER: Al right. | think | understand.
Tl GER COURT REPORTI NG, LLC 11
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As | said before, | don't object to the Friday deadline.
Thank you.

JUDGE HATCHER: Thank you. And M. Johnson?
Let me remnd you where we're at. D d you have any
objection to how we're going to treat the exhibits and
specifically I set a Friday deadline for all of the
counsel to submt those to the exhibits@sc emai
addr ess?

MR. JOHNSON: No objection to the process or
the date. Thank you, Judge.

JUDGE HATCHER: Thank you. Next on ny |i st
Staff had a notion to supplenent the testinony of
M. digschlaeger and that was presented as being
unopposed. The Conmi ssion wll grant that notion unless
there are any objections to be heard.

MR, JOHNSON: Judge, | would just clarify that
the notion is in regard to M. Arabian's testinony.

JUDGE HATCHER |I'msorry. You are correct.
| had that wong remark. M. Arabian's testinony. Are
t here any objections?

MR. CLIZER: The OPC does not object.

JUDGE HATCHER: Thank you. And hearing none
others, it is so admtted. The notion is so granted.

That is all the prelimnary matters that |

have, and we will follow the orders of opening wtnesses

TI GER COURT REPORTI NG LLC 12
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and cross-examthat the parties have previously agreed
to. Are there any other prelimnary nmatters before we
get started? Hearing none, let's nove to opening
statenments. M. Cooper?

MR. COOPER: Thank you, Your Honor. Both of
our wtnesses, M. LaGand and M. WIlde, are on the
Webex and prepared to testify today. As we discussed in
email earlier, we wll also be presenting the
Stipulation of Facts that was filed by the parties
previously.

The List of Issues filed by the parties in
this case identifies two issues. The first, and | think
the nost significant and the one that really gets to the
heart of the case, is should MAWC s increnental pre-tax
revenue requirenment in this matter include a total of
$35, 328 associated with MAWC s proposal to address
al l eged nornalization violations related to eligible
infrastructure systemrepl acenents included in MAWC s
current ISRS, currently effective I SRS.

That $35, 328 adj ustnent to the increnental
pre-tax revenue requirenent referenced by the issue is
proposed in order to cure at the next avail able
opportunity the normalization issue identified in a
Private Letter Ruling (PLR) that MAWC received fromthe

| nt ernal Revenue Servi ce.

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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MAWC s | ast three I SRS cases, that's
WO 2018- 0373, WD 2019-0184 and WO 2019- 0389, concerned
an issue related to a potential tax normalization
viol ation associated with accunul ated deferred i ncone
taxes and the reflection of a net operating | oss within
t he | SRS.

The ADIT issue in those cases include both
accel erat ed depreciation and what was referred to as the
repairs all owance used by the Conpany. |In the PLR or
Private Letter Ruling, the IRS determ ned that the
reflection of a full deduction of applicable accel erated
depreci ati on anmounts wi thout an offset for a net
operating loss in conputing the I SRS surcharge
constituted a violation of the RS Code as to
nor mal i zati on.

The I'RS, however, also ruled that there was no
normal i zati on violation associated with the Conm ssion's
reflection of the repair allowance anounts w t hout
offset. Thus, in this case MAWC seeks to cure the
vi ol ati on associated with the accel erated depreciation
only. That request is supported by the Staff of the
Commi ssion and opposed by the O fice of the Public
Counsel .

OPC Wtness Riley primarily criticizes the

substance of the request for the Private Letter Ruling

TI GER COURT REPORTI NG LLC 14
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in spite of the fact that that request was a very
t horough and accurate description of the facts.

First, I would rem nd the Comm ssion that as
is stated in the testinony, the Conm ssion Staff was
gi ven the opportunity to review the request, did review
the request, provided comments that were included with
the request and indicated its belief that the request
was adequate and conpl et e.

Second, the request provides specific
information as to the Comm ssion's findings and
conclusions in a prior case, and the resulting Private
Letter Ruling recognizes that during the relevant tine
period, parent, this is a quote, parent on a
consol i dated basis and taxpayer on a separate conpany
basis estimate that taxable incone was earned and thus
NOLC, or the net operating |loss carryover, was utili zed.
That fact was obviously known to the IRS and did not
change its ruling that an NOL nust be reflected in the
| SRS in conjunction with the recognition of accunul ated
depreciation as to the accel erated depreciation.

There was no m srepresentation of the facts
presented in the PLR request nor a m sunderstandi ng by
the IRS. OPC essentially asked the Comm ssion to ignore
the Private Letter Ruling and reach its own concl usions

as to the tax normalization issue. This seens to be a

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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very big ask as ultimately tax normalization is a tax
question for the IRS.

As Staff Wtness Aigschl aeger states, the
| SRS i s the agency designated to interpret its code and
to determ ne whether the actions of taxpayers and for
regul ated utilities the actions of its regulators are in
conpliance with the IRS Code. He further points out
that while the IRS certainly has no direct power to set
utility rates, the consequences of violating the IRS
Code in respect to the normalization requirenents are of
sufficient gravity to conmand the attention of all
parties to Comm ssion proceedi ngs and the Conm ssion
itself inregard to tax normalization issues in rate
pr oceedi ngs.

Thi s Comm ssion previously recogni zed that the
| RS ruling would have sone inport. In its Report and
Order in File No. WO-2019-0184, the Comm ssion directed
M ssouri-Anerican to file a notice wwth the Conm ssion
wi thin 10 days of the issuance of a concl usion or
statenent of violation fromthe Internal Revenue Service
concerning a possible violation of its consent order
and/ or normalization rules. MAW so tinely filed the
PLR with the Conm ssion shortly after receipt.

Because of the IRS s ruling that the Conpany

violated the tax normalization rules in regard to

TI GER COURT REPORTI NG LLC 16
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applicable ADIT associated with accel erated depreciation
amounts, a failure to cure the normalization violation
in sone fashion could cause MAWC to | ose significant tax
benefits currently benefiting custoners. Specifically,
MAWC could lose its ability to claimaccel erated tax
depreci ati on deductions. Accelerated tax depreciation
all ows the Conpany to expense investnents faster for tax
pur poses than for book purposes. This differenti al
soneti mes described as a zero interest |oan fromthe
government is a reduction to rate base. Al else being
equal , both the Conpany's revenue requirenment and the
custoners' rates are | ower when the Conpany can utilize
this tax treatnent.

Maki ng the adj ustnent as proposed by the
Conpany and Staff in this case has several benefits.
First, addressing the matter in this manner provides
nore certainty in terns of truly curing the issue with
respect to the IRS. As Conpany Wtness John WI de
explains, the RS requires nornalization violations to
be renedi ed at the next avail able opportunity. Making
t he adj ustnent here would do so.

Second, addressing the issue within the
current | SRS ensures that the Conpany collects no nore
and no less than the identified anount and al |l ows

recovery to be received fromonly those custoners to

TI GER COURT REPORTI NG LLC
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whi ch the | SRS appl i es.

Lastly, as a practical matter, the relatively
smal | anount associated with the cure nmakes this
sol ution very manageable. Staff Wtness Matt Barnes
conputes the difference in rates based on whether the
$35,328 is included or not. That difference in rates is
extrenely small

The difference is so small, in fact, that it
does not seemto make any sense to essentially play a
gane of chicken with the I RS over this inpact as
encouraged by the OPC given the significant adverse
i npact for the Conpany and the custoners if there is a
tax normalization violation and | oss of accel erated
depr eci ati on.

Now, the second issue that was identified on
the List of Issues, which | do not necessarily see as
bei ng uni que, was should MAWC s increnmental pre-tax
revenue requirenent in this matter include recognition
of deferred taxes associated with accel erated
depreciation tax timng differences.

Section 393.1000(1)(a) indicates that
appropriate pre-tax revenues associated with an | SRS
i ncl ude accunul ated deferred incone taxes and
accunul at ed depreciation associated with eligible

infrastructure replacenents which are included in a

TI GER COURT REPORTI NG LLC 18
WAV TI GERCR. COM  573. 999. 2662



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WO-2020- 0190, Vol 1

currently effective | SRS.

M ssouri - Anerican's | SRS recogni zes
accunul ated deferred i ncone taxes along wth the above
referenced or the previously referenced net operating
| oss deferred tax asset associated with the eligible
i nfrastructure systemrepl acenents included in MAWC s
current ISRS. Therefore, we believe it certainly
conplies with the statute.

|'"d like to close with an excerpt fromthe
Commi ssion's transcript in File WO 2019-0184. On pages
26 to 29 of the transcript, then Conmm ssioner Hall asked
both Staff and OPC counsel their clients' position in
regard to whet her they woul d recommend inclusion of the
cal cul ated net operating loss if the Comm ssion found
that failure to do so would be a tax normalization
vi ol ati on.

Ms. Shemwel | for the Public Counsel stated as
follows, and I'mstarting on line 9 of -- excuse ne,
line 14 of page 27. M. Shemwell said, "Public Counse
strongly recommends that the Comm ssion allowthe IRS to
interpret its own rules and the Conpany is on a path to
ask the IRS to do that and so the Comm ssion shoul d not
get out in front of the IRS would be our
reconmendati on. "

Commi ssioner Hall stated "What if we got a

TI GER COURT REPORTI NG LLC 19
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private letter ruling consistent wwth the Conpany's
position?"

Ms. Shemnel | stated "Then | believe the
Comm ssi on should accept the IRS' s recomendation or its
deci sion."

Comm ssioner Hall stated "And set the | SRS
accordi ngl y?"

Ms. Shemnel | stated "Well, | don't see any
reason the Conm ssion would violate or had suggest the
Conpany violate an IRS regul ation.”

Ms. Shemnel | described in that case exactly
where we are today. The Comm ssion has waited for the
IRS to weigh in. The IRS has weighed in and indicated
that failure to reflect a net operating loss in regard
to the accunul ated deferred i ncome taxes associated with
accel erated depreciation was a tax nornalization
vi ol ati on.

The Conmm ssi on shoul d approve the adjust nent
proposed by MAWC to cure this violation. That's all
have, Your Honor.

JUDGE HATCHER: Thank you, M. Cooper. Are
t here any Conm ssioner questions for M. Cooper before
we nove on to the next opening statenent by Staff? ']
gi ve everyone a nonment to unmute. Al right.

COWMM SSI ONER RUPP: No questions from
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Comm ssi oner Rupp.

JUDGE HATCHER: Thank you, Conmm ssioner. Was
t hat sonebody with a question?

COW SSI ONER KENNEY: Kenney has no questi ons.

JUDGE HATCHER: Thank you, Conm ssi oner
Kenney.

CHAI RMAN SI LVEY: Silvey has no questions.

JUDGE HATCHER: Thank you. Al right,

M . Johnson, please go ahead with your opening.

MR, JOHNSON: Thank you, Judge. Good
afternoon and may it please the Conmssion. M nane is
Mar k Johnson, and | amrepresenting the Staff of the
Commi ssion before you today. As M. Cooper indicated,
the parties have presented two i ssues to the Comm ssion.
However, Staff believes these issues are part and parcel
and can really be boiled down to a single issue. And
that is should M ssouri-Anerican's increnental pre-tax
revenue requirenent in this | SRS case be adjusted to
account for net operating | oss anounts consistent with
the IRS rulings in the recent Private Letter Ruling
requested by M ssouri-Anerican and to cure any past
normal i zati on vi ol ati on.

Staff believes the answer to this question is
yes. As such, Staff has included an anbunt in its

recommended | SRS revenue requirenent to account for net
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operating |l oss and recommends the Conmmi ssion include an
adj ustment totaling $35,328 to cure past nornalization
vi ol ati ons.

The issue of the recognition of net operating
losses in ISRS is not a new one to this Conm ssion.
This i ssue has been addressed in sone manner in each of
M ssouri-Anerican's last three | SRS proceedings. In
each of those cases, Staff and the O fice of the Public
Counsel opposed the reflection of NOL anbunts in |I SRS
while M ssouri-Anmerican clainmed failure to do so could
result in a violation of the IRS Code's nornalization
requi renent.

Now, two of those cases were litigated: Case
Nos. WO 2018-0373 and WD 2019-0184. And ultimately the
Comm ssion agreed wth Staff and OPC s positions finding
that there was no evidence of NOLs bei ng generated
during the | SRS periods and as such ordered the full
anmount of the applicable accel erated depreciation and
repair allowance deductions available to
M ssouri-Anerican be reflected in | SRS rates.

However, as | just indicated and as stated in
Staff's recommendati ons, testinonies and positions filed
in this case, Staff now reconmends reflection of an NCL
anount in ISRS. You nmay ask what has changed. Well,

follow ng the issuance of the Comm ssion's order in
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WO 2018-0373, M ssouri-Anmerican nmade a request for a
Private Letter Ruling fromthe IRS generally inquiring

i nto whether the Conm ssion's treatnment of net operating
| osses in setting Mssouri-American's | SRS rates
constituted a violation of its normalization
restriction.

In the course of preparing its request,

M ssouri - Anerican shared drafts with Staff and Staff
provi ded i nput and substantial feedback, including

expl anations and justifications for its positions taken
in the recent Conm ssion proceedings. These comrents
were attached to the PLR request sent to the IRS for its
consi der ati on.

In early Decenber of 2019, the IRS provided
its Private Letter Ruling. since its issuance, Staff
has reviewed it and through its anal ysis concl udes that
the IRS has determi ned that the Conmi ssion's actions in
prior |ISRS cases did constitute a violation of the IRS
Code's normalization restriction. Specifically the PLR
i ndi cates agreenent that M ssouri-Anmerican incurred a
tax loss during the | SRS periods in prior cases due to
the addition of ISRS plant and that this |oss nust be
reflected in I SRS rates due to the normalization
requi rement.

In Staff's view, this finding effectively
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denonstrates | RS support for M ssouri-Anmerican's
positions in prior cases that ADIT associated with | SRS
pl ant additions nust be offset by an assuned NOL in
order to conply with the I RS Code.

However, as M. Cooper stated, the IRS al so
determ ned that the Comm ssion's treatnent of reflecting
a full deduction of applicable repair allowance anounts
did not violate the normalization restrictions within
the Code and it is this finding that has resulted in the
necessary adjustnents to conply with the PLR s fi ndings
being relatively immterial .

Failure to cure these normalization violations
could potentially result in Mssouri-American losing its
ability to utilize accel erated depreciation and
ultimately that result could cause higher rates for its
r at epayers.

Now, while it was stipulated in
M ssouri - Amrerican's nost recent | SRS case, WO 2019-0389,
that in the event the IRS found in M ssouri-Anerican's
favor disputed NOL anpbunts fromprior | SRS cases shoul d
be deferred through an AAOQ, Staff does not object to the
Conpany' s proposal to collect these anbunts in this |I SRS
proceedi ng. Doing so now, as explained by the Conpany,
has its benefits. Nanely, including the anount in this

proceeding allows the past violations to be cured as
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qui ckly as possible. The applicable anmounts woul d al so
be recovered only fromthose custoners to which the | SRS
applies. And as the necessary anounts are relatively
small the inpact to ratepayers would be m ni nmal .

Therefore, it is Staff's position that the
Comm ssi on account for a net operating |loss anount in
M ssouri-Anerican's increnental pre-tax revenue
requirenment in this matter consistent with the PLR
requested by M ssouri-Aneri can.

The Comm ssion should al so include an
adj ustment totaling $35,328 to cure any past
normal i zati on violations commtted by the Conpany, and
as such Staff recommends the Conm ssion approve its
recommended | SRS surcharge revenues in the increnental
pre-tax revenue amount of $9, 725,687 and approve the
rates recommended by Staff in its direct testinony.

| have with ne today Staff Wtness Mark
Adigschlaeger who will provide testinony relating to the
net operating |loss issue and to the inpact of the PLR
requested by M ssouri-Anerican, Ali Arabian who
sponsor's Staff's recomendati on, and Matthew Barnes who
will provide testinony on Staff's recomended rate
design. They will be happy to answer any questions you
may have. Thank you

JUDGE HATCHER: Thank you, M. Johnson. Are
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t here any Conmm ssi oner questions for M. Johnson? All
right. Hearing none, M. Cizer, for the Public
Counsel ?

MR. CLIZER: Good afternoon. My it please
the Comm ssion. So why are we here today? W' ve
al ready heard fromthe Staff of the Conm ssion and we've
heard fromthe Conpany, and the general idea is that we
have a Private Letter Ruling fromthe IRS that tal ks
about normalization violations. Now, both Staff and the
Conmpany woul d have you believe that the primry question
involved in all these prior |ISRS cases was whet her or
not a net operating |loss created a nornalization
violation. That's not true.

The primary question as identified by Staff
Wtness M. Adigschlaeger hinself was whether or not a
net operating loss, or NOL, ever existed, and this
Commi ssion twi ce determ ned that the Conpany had not
suffered a net operating loss. Then the Conpany deci ded
to appeal both of those decisions. And the Western
District Court of Appeals twi ce told the Conmpany the
Comm ssion got it right. You have not suffered a net
operating | oss.

So how did that factor into the current
situation? Well, the sad fact of the matter is while

this should have been resol ved, the Conpany decided to
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make fal se representations to the IRS in the course of
requesting its Private Letter Ruling and that has thrown
everything into confusion. Now, to get nore specific
into this, | would like to draw the Conmm ssion's
attention to the OPC s denonstrati ve.

And before | go any further, Judge, ny
understanding is that people outside of this Wbex w |
not be able to see the denonstrative?

JUDGE HATCHER: Yes, M. Cizer, that's
correct. |'ve forwarded that to the Comm ssioners so
they will be able to viewit while you' re tal king, but
it's not posted up on any shared screen and our video
feed is also not the video that is being broadcast.

MR CLIZER: Al right. In that case, Judge,
| wll acknow edge the point at which ny discussion of
t he denonstrative reaches confidential information and
the need to go in canera. Until then | will just
di scuss the non-confidential portions through the course
of the rest of nmy opening, if that's agreeable to you.

JUDGE HATCHER: Yes. Please go ahead.

MR CLIZER: Al right. So the OPC has set
forth the historical background behind these cases. The
first thing that we've tal ked about is what this
Comm ssion reached in its decision in the 2018-0373

case. Now, the first and nost inportant thing | want
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this Comm ssion to recognize is No. 20. MAWC did not
generate any NOL in the 2018 I SRS period. That was this
Comm ssion's finding of fact. And in No. 19, this

Comm ssion also noted that the Private Letter Rulings
that they wanted -- I'msorry, the Conpany wanted to
rely on were not appropriate because they concerned
conpani es that actually had suffered a net operating
loss. If we go down a little bit, we can see what the
Commi ssion ultimately decided is that although the | SRS
statute requires recognition of ADIT, which m ght
include reflection of an NOL, we cannot allow MAWC to
reduce its ADI T balance to reflect an NCL that does not
exi st.

Now, |ike I said, this decision was appeal ed
by the Conpany to the Court of Appeals and the Court of
Appeal s affirmed. It said | ook, the Conm ssion found
that no NOL was generated so we don't have to worry
about whether or not there's a normalization violation
because you don't even have an NCOL. That was the first
case.

The second case was nmuch strongly litigated,
but this Comm ssion still reached the exact sane
conclusion. The Conpany does not have an NOL. Once
again, this Conm ssion also noted that the Private

Letter Rulings upon which MAWC are relying were not
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ef fective because they concerned situations where there
was an NOL but there wasn't one in this case. This

deci si on was agai n appealed to the Court of Appeals who
again affirmed this Conm ssion got it right, the Conpany

does not have an NOL.

And now, Judge, | think we will need to go in
caner a.

JUDGE HATCHER: Ckay. G ve ne just a second.
W'll go in canmera. Sorry about that. W've got to

coordinate with IT. Ckay.
(REPORTER S NOTE: The follow ng part of the

proceeding is in canera.)
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(I'n canera sessi on)
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(I'n canera sessi on)
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(I'n canera sessi on)

(REPORTER S NOTE: At this point, public
sessi on resuned.)

JUDGE HATCHER: Ckay. Thank you for your
patience. | amjust waiting for confirmation from our
conput er departnment. GCkay. W are back on. M.
Cizer, was that the conclusion of your opening
st at enent ?

MR, CLIZER: No, it was not, Your Honor.

JUDGE HATCHER: Ckay. Pl ease conti nue.

MR. CLIZER: Thank you. So where are we? The
one thing that M. Cooper did correctly state regarding
the Private Letter Ruling is that the I RS concl uded t hat
if there was a net operating |oss there was a
normal i zation violation. The OPC s point is that there
IS no net operating |loss. The Comm ssion has al ready
determned that. The IRS Private Letter Ruling did not
overturn that because the IRS was never asked if there
was a private -- sorry -- if there was a net operating
loss. So it's not an issue. |Instead what is left is
al ready what the Conmi ssion has determ ned, no net

operating loss. And if there's no net operating | oss,
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there's no normalization violation and hence not hi ng
that needs to be adjusted. It's very, very sinple.

Now, the attorney for M ssouri-Anmerican Water
suggested that the OPC was requesting a big ask of the
Commi ssion by asking us -- asking the Comm ssion to go
against the IRS. Let's be clear. That's not what the
OPC i s requesti ng.

The OPC is requesting that you follow the
letter of the Private Letter Ruling and say only if a
net operating loss exists is there a nornalization
vi ol ation but to acknow edge that no net operating |oss
exi sts as you already have done and as the OPC w ||
continue to prove. The big ask in this case is actually
what the Conpany is requesting. The Conpany is
requesting that this Conmm ssion overturn both of its
prior decisions and overturn both of the Western
District appellate decisions that confirmed this
Comm ssion's prior decisions to determne there is a net
operating | oss based exclusively on facts as represented
to the RS and not what the IRS actual ly determ nes.

That is a huge outcone and is one of the two
maj or precedential problens that the Conm ssion is
facing with this case. The second one, and | want to
bring this to address the issue regardi ng 35, 000. Both

Staff and the Conpany have insinuated that because this
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case is only worth 35,000, it's not a big deal. The
problem and the OPC w Il again represent this through
the course of the case, is that the effect of this
deci sion could fundanentally alter how tax treatnent is
handled for all utilities that appear before this
Comm ssion. I n other words, the effect of this case
could be in the hundreds of mllions if not billions.
There's a very serious issue regarding whether or not a
conpany can claima net operating | oss based on the fact
that it does not imediately receive revenue from pl ant
that it puts into service.

The Western District has already expressly
rejected that argunent and the IRS never touched it.
All we are asking is that the Comm ssion continue to
follow the | aw and say that no net operating |oss exists
and not accept the Conpany's invitation to overturn
decades of precedent.

Finally, | would point out that even if you
di sregard everything previously there are still problens
with this case. That is because neither Conpany nor
Staff has taken into consideration inportant aspects of
this net operating | oss adjustnent calculation, in
particular the two other fornms of revenue that the
Conpany is receiving that offset and elimnate the

claims net operating loss. The first is Contributions
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In Aid of Construction. This is explained in
M. Rley's rebuttal testinony, but essentially
Contributions In Aid of Construction are now consi dered
t axabl e i ncome thanks to the 2017 Tax Cuts and Jobs Act.
As taxable inconme, the CIACrelated to the
| SRS cases would have to be included in revenues as an
of fset to NO., but neither Conpany nor Staff have
i ncl uded CI AC. Hence, an imredi ate and obvi ous probl em
The second and nore substantial problemis the
fact that the revenue -- sorry, the pipes that are being
put into place through this I SRS of generating revenue
for the Conpany. Those pipes are being used to
transport water, which is being sold for profit, hence
produci ng a revenue streamthat can offset any cl ai ned
NCL that the Conpany w shes to argue.
|'ve already said several tines the OPC wil |
present the testinmony of M. John Riley. He's an expert
on tax. He's been cited to by this Conm ssion nultiple
tinmes in the past on this case and has been cited by the
Court of Appeals nmultiple tinmes in the past as to this
particul ar case.
The OPC is sinply asking the Conmi ssion to
affirmits prior decisions that no NOL existed and
because no NOL existed there is no normalization

vi ol ati on even under the plain ruling provided in the
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Commi ssion's -- sorry, the IRS s Private Letter Ruling.
Wth that, 1'd ask if there are any questions and thank
the Comm ssion for their tine.

JUDGE HATCHER: Thank you. Are there any
Commi ssi oner questions for M. Cizer?

Al right. Hearing none, let's nove on to our
W tnesses. Qur first witness is Brian LaG and.

M. LaGrand, let nme swear you in and then I'Il turn you
over to M. Cooper.

(Wtness sworn.)

JUDGE HATCHER: Thank you. M. Cooper?

MR. COOPER: Judge, before | start with M.
LaG and and before | forget this, we had tal ked about
the Stipulation of Facts and marking that as an exhibit.
| would like to mark the Stipulation of Facts that was
filed in this case by the parties as Exhibit No. 100 for
i dentification.

JUDGE HATCHER: Thank you.

MR. COOPER: Wth that, | would |like to offer
the Stipul ation of Facts.

JUDGE HATCHER: Are there any objections to
the adm ttance of Exhibit 100, the jointly filed
Stipulation of Facts? M. dizer?

MR, CLIZER: No objection.

JUDGE HATCHER: M. Johnson?

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

36



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WO-2020- 0190, Vol 1

MR, JOHNSON: No obj ecti on.
JUDGE HATCHER: W thout objection, it is so
adm tted.
(COVPANY' S EXHI BI' T 100 WAS RECEI VED | NTO
EVI DENCE AND MADE A PART OF THI S RECORD.)
JUDGE HATCHER M. Cooper?
MR COOPER: We will mark the direct testinony
of Brian W LaGrand as Exhibit No. 101.
JUDCE HATCHER  So mar ked.
BRI AN W LaGRAND,
called as a witness, being sworn, testified as foll ows:
DI RECT EXAM NATI ON BY MR COOPER:
Q Wth that, M. LaG and, would you state your
full name for us?
A Yes. Brian W LaG and.
Q By whom are you enpl oyed and i n what capacity?
A M ssouri-Anmerican Water. |'mthe Director of
Rat es.
Q Have you caused to be prepared for the
pur poses of this proceeding certain direct testinony in
guestion and answer fornf
A Yes, | have.
Q s it your understanding that that testinony
has been marked as Exhibit 101 for identification?

A. Yes.
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Q Do you have any changes that you would |ike to
nmake to that testinony at this tinme?

A. No, | do not.

Q If | were to ask you the questions which are
contained in Exhibit 101 today, would your answers be
t he sanme?

A. Yes, they woul d.

Q Are those answers true and correct to the best
of your information, know edge and belief?

A Yes.

MR. COOPER:  Your Honor, with that, |I would
of fer Exhibit 101 into evidence and tender M. LaG and
for cross-exam nation.

JUDGE HATCHER: Thank you. Are there any
objections to the admttance of Exhibit 101 to the
hearing record? M. dizer?

MR. CLIZER. No objecti ons.

JUDGE HATCHER: M. Johnson?

MR, JOHNSON: No objections.

JUDGE HATCHER: W thout objection, it is so
adm tted.

(COVPANY' S EXHI BI' T 101 WAS RECEI VED | NTO
EVI DENCE AND MADE A PART OF THI S RECORD.)

JUDGE HATCHER: And the w tness has been

tendered. According to the preapproved and jointly
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filed schedule, cross will start wth Staff.
M. Johnson?

MR, JOHNSON: | have no questions. Thank you,
Judge.

JUDGE HATCHER: And M. dizer?

MR CLIZER: | have no questions either.
Thank you, Judge.

JUDGE HATCHER: Are there any Conm ssi oner
guestions? Hearing none, let's proceed to the next
wtness. | believe that is John Wlde. M. Wlde, if
you coul d unnute yourself and I will swear you in.

(Wtness sworn.)

JUDGE HATCHER: Thank you. M. Cooper, your
W t ness.

MR. COOPER: Thank you, Your Honor. We will
be marking, or would like to mark I guess | should say,
M. WIlde's direct testinony confidential version 102,
102C and the public version of his direct testinony as
102P.

JUDGE HATCHER: M. Cooper, let's hold on. |

amgetting a notification we're having sone audio

I ssues.

MR. COOPER: Ckay.

JUDGE HATCHER: If you could pl ease be pati ent
a second, | will check with tech.
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(O f the record.)

JUDGE HATCHER: Ckay. W're going to go ahead
and forge ahead while they fix that -- or check on that
rat her, because we do have a court reporter here. So
M. Cooper, let's go ahead with your direct.

MR COOPER: We're in the process | think,

Your Honor, of marking sone testinony here and we were
going to mark M. WIlde's direct testinony confidenti al
and public as 102C and 102P.

| think you're nuted, Your Honor.

JUDGE HATCHER: It was so marked. And you're
getting ready to question your wtness.

MR. COOPER: Well, |'ve got rebuttal testinony
as well. | apologize. | have then rebuttal testinony
for M. WIlde would be 103C and 103P, confidential and
public versions.

JUDGE HATCHER: All right. That is so narked.

JOHN W LDE,

called as a witness, being sworn, testified as follows:
DI RECT EXAM NATI ON BY MR. COOPER:

Q M. WIlde, would you state your full nane for
t he record?

A Yes. It's John R Wlde, Wi-I-d-e.

Q By whom are you enpl oyed and in what capacity?

A. Anerican Water Services Conpany in the
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capacity of VP of Tax, and | represent M ssouri-Anerican
anongst the other utilities that Anerican Water hol ds.

Q Have you caused to be prepared for the
pur poses of this proceeding certain direct and rebuttal
testinmony in question and answer fornf

A Yes.

Q s it your understanding that that testinony
has been marked as Exhibits 102 and 103 in both
confidential and public versions?

A. | do understand that, yes.

Q Do you have any changes that you would like to
make to that testinony at this tine?

A Not at this tine, no.

Q If I were to ask you the questions which are
contained in Exhibits 102C and P and 103C and P t oday,
woul d your answers be the sane?

A. Yes, they woul d.

Q Are those answers true and correct to the best
of your information, know edge and belief?

A. Yes, they are.

MR COOPER: Your Honor, | would offer at this
time Exhibits 102C, 102P, 103C and 103P i nto evi dence.

JUDGE HATCHER: Thank you. Are there any
objections to the nmentioned Exhibits 102 and 103, both

the confidential and public versions of each?
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M. Cizer, any objections?

MR, CLIZER® No, Your Honor.

JUDGE HATCHER: Thank you. M. Johnson?

MR. JOHNSON: No objections. Thank you,

Judge.

JUDGE HATCHER: W thout objection, Exhibit 102
confidential and public and Exhibit 103 confidential and
public are admtted onto the hearing record.

(COVPANY' S EXHI BI TS 102C, 102P, 103C AND 103P
WERE RECEI VED | NTO EVI DENCE AND MADE A PART OF THI S
RECORD. )

JUDGE HATCHER: M. Cooper?

MR. COOPER: Thank you, Your Honor, we woul d
tender M. WIlde for cross-exam nation.

JUDGE HATCHER: Thank you. And M. Johnson,
your W tness.

MR, JOHNSON: | have no questions. Thank you,
Judge.

JUDGE HATCHER: Thank you. And M. dizer?

MR. CLI ZER. Thank you, Your Honor. |'m going
to ask for the Court to give a little patience here as
|"mgoing to try and present an exhibit. So this wll
be the first tine |I've done this in this format. But
before that, good afternoon, M. WIde. How do you

pronounce your nane?
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THE W TNESS: W | de.

MR. CLIZER: WIlde. | apologize. That's not
my intention.

Your Honor, | amcurrently attenpting to send
an exhi bit to opposing counsel and yourself.

JUDGE HATCHER:  (kay.

MR CLIZER. G ve ne one second. | apol ogize.
And | should note that this is a confidential or rather
an exhibit that would contain confidential information.

JUDGE HATCHER: Al right.

MR, CLIZER: M. Cooper, would it be better
that | send it directly to the witness or would you
prefer to forward it to the witness yourself? |'m not
sure that | have the witness's enmil address.

MR. COOPER: Yeah, if you send it to ne,

M. dizer, 1I'll forward.

MR CLIZER. Al right. | have sent that
email and | amwaiting for receipt.

Wul d opposi ng counsel and/or the Judge pl ease

i dentify whether or not they receive a copy?

JUDGE HATCHER: | just received it.

MR. COOPER: | have not yet.

JUDGE HATCHER: |' m forwardi ng now.

MR, COOPER: There, | have received it.
MR. JOHNSON: | have received it as well.
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MR CLIZER: Al right. Wth that, | believe

|"mready to proceed unless Your Honor would say

differently.

MR. COOPER: M. dizer --

JUDGE HATCHER: I'msorry. Go ahead.

MR. COOPER: -- | have not yet been able to
forward it so if you'll give nme just --

MR CLIZER: Oh, of course.

MR COOPER: | have forwarded it. | don't

know whet her M. W1l de has received it yet or not.

THE WTNESS: | have not received it yet. [|I'm
| ooki ng.

JUDGE HATCHER: M. dizer, do you have
questions that we could start with that maybe aren't on
the exhibit while that nmakes its way through the
i nt erwebs?

MR, CLIZER. Actually | probably won't.

JUDGE HATCHER: (kay. Fair enough. Hold on
just a m nute.

(O f the record for a couple mnutes. The
court reporter had a technical conputer issue.)

THE COURT REPORTER  Judge, | think |I'mready
to go.

JUDGE HATCHER: Qur court reporter says that

she is reconnected and ready to go.
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THE WTNESS: The problemis the w tness
hasn't received -- | haven't received that file yet.
JUDGE HATCHER: Ckay. We're still waiting

t hen.

MR. CLIZER. M. Cooper, are you there?

JUDGE HATCHER: He's nuted.

MR. COOPER: There we go. | am

MR CLIZER. |If you've taken a | ook at the
exhibit, | think you'll appreciate that it's a DR
response the OPC received fromthe Conpany. | don't

know if this will help. |If the Conpany is willing to
stipulate to the adm ssion of the exhibit, then | can
forego any further questioning.

MR. COOPER: That's probably where we will be.
Gosh, 1'd like for M. Wlde to at |east be able to see
it before | did that.

THE WTNESS: Could you try sending it again?

MR COOPER: Yes, | wll.

THE WTNESS: O send it to Brian as well and

have Brian forward it. Maybe it's internal.

MR COOPER: | did send it to Brian at the
sanme tine.

JUDGE HATCHER: M. Cooper, M. Cizer and
M. Johnson, | have a proposal. Wile we wait for

M. Wlde to get the email, would it be all right if we
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go ahead and go to Comm ssioner questions and then we
can cone -- well, no, let's go ahead and wait for
M. Wlde to | ook over his exhibit. That sounds better.

MR CLIZER: | was going to add that | would
actually be okay with that.

JUDGE HATCHER: M. W/ de, any update on the
emai | ?

THE WTNESS: No. |I'mugetting other emails
but not the enmails yet.

JUDGE HATCHER  Ckay.

MR COOPER:. |I'mgoing to try sonething
different, Your Honor. M. LaG and has access to our DR
responses obviously. Let ne point that out to him

THE WTNESS: Well, if you just tell ne what
DR response it is, | can ook that up as well.

MR, COOPER: It's going to be OPC DR-1300.

THE W TNESS: 14007

MR, COOPER:  1300.

MR CLIZER. | would add specifically it's
Attachnment 3 that was provided.

THE WTNESS: [|'Il try to find it that way.

JUDGE HATCHER: kay. M. Cooper,

M . Johnson, do either of you have any objections to ny
goi ng ahead wi th Conm ssioner questions? | do have a

f ew.
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MR, JOHANSON: | have no objection.

MR. COOPER: | have no objection either. |
take it that neans that these are M. Cizer's only
guestions for M. WIde?

THE WTNESS: | did receive the file now

JUDGE HATCHER: Let's stop the train.

M. Cdizer, let's go ahead and we'll give M. Wlde a
few mnutes to | ook over and get fam liar and then,
M. dizer, please start your cross-exam

MR. CLIZER:. Does M. WI|de believe he has
| ooked over them sufficiently?

THE W TNESS: Yes.

CRCSS- EXAM NATI ON BY MR, CLI ZER

Q Can you pl ease identify w thout divul ging any
confidential information what the itemin question is?

A. It's a schedule, one of the schedules that you
prepare with respect to submtting a tax return via
efile to the IRS for 2018.

Q And this is a bit awkward, because |I' m not
sure if it's what | actually sent you, but is the
exhibit a true and accurate copy of what was sent to the
OPC in response to the data request the OPC provided to
t he Conpany?

A. It is, yes, part of the response of the tax

return we sent in. Wat | have on ny screen is Form

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

a7



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WO-2020- 0190, Vol 1

8453-C.
Q Let nme just double check that we're talking
about the sane thing here.

JUDGE HATCHER M. Wl de, if you could hold
on just a mnute. Bev, I'll unmute you.

THE COURT REPORTER M. W/l de's answer was
muf f | ed.

MR CLIZER. Al right. At this point I'm
just going to try and nove things along. | would ask
that this be marked as OPC Exhibit 200 and offer it.

JUDGE HATCHER: Right. Are there any
objections to the admttance of Exhibit 200 of M.
Cizer? Was there a public version of that as well?

MR, CLIZER. Not to ny know edge
unfortunately.

JUDGE HATCHER: So just Exhibit 200, the
confidential version. Are there any objections, M.
Cooper ?

MR, COOPER: No, Your Honor.

JUDGE HATCHER: Any obj ections, M. Johnson?

MR, JOHNSON:  No, Judge.

JUDGE HATCHER: Then Exhi bit 200 confidenti al
Wi t hout objection is so admtted onto the hearing
record.

(OPC S EXHI BI' T 200 CONFI DENTI AL WAS RECEI VED
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| NTO EVI DENCE AND MADE A PART OF THI S RECORD.)

JUDGE HATCHER: And M. dizer?

MR, CLIZER: That actually concludes this
exhibit in a cross of a later Staff w tness but needed
this witness to identify the foundation for it. Having
t he adm ssion been admtted, | have no further cross.
Thank you.

JUDGE HATCHER: Thank you, M. dizer. As
prom sed, | do have sonme questions fromthe bench.
QUESTI ONS BY JUDGE HATCHER:

Q First, M. WIlde, can you wal k ne through and
descri be the process for Mssouri-Anmerican requesting a
Private Letter Ruling fromthe I RS?

A. |"msure that -- The process by which we go
through is actually established in | think it's a
revenue procedure. | believe it is.

MR. HATCHER  Can you lean a little closer to
t he m crophone?

THE W TNESS: Sure.

THE COURT REPORTER: Judge, he needs to do
sonet hi ng because |'m having a hard tine understandi ng
hi m

JUDGE HATCHER: Ckay.

(O f the record.)

THE WTNESS:. The process that a taxpayer goes
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through to request a Private Letter Ruling is docunented
in a revenue procedure, which | don't have off the top
of nmy head, but we can provide if the Conm ssion woul d
like it. The process is that you indicate to the IRS
that you intend to file a Private Letter Ruling
subm ssion. The IRS m ght ask you to provide sone
prelimnary information about the issue that's going to
be considered. Then you have -- the IRS could either
seek witten guidance fromyou in terns of what that
ruling request mght be or ask you for a presubm ssion
conf erence.

In this case they asked for a presubm ssion
conference. W went to a presubm ssion conference.
Then we notified -- After the IRS told us yes, we would
accept your ruling request, then we went to the
Comm ssion, notified them Conmm ssion Staff of that and
asked them for the necessary participation in that
ruling request process to nove it forward because in the
end the Commi ssion or soneone represented by Comm ssion
Staff has to represent that the ruling request that we
submt is conplete and accurate and we have to represent
that we included the Staff in that way.

Then we make a witten subm ssion and only if
the IRSis going to rule in an adverse manner does the

| RS ever contact you again before they issue their
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ruling request. In this case, there is one particul ar
ruling that they ruled adversely. So there was a
conference. Staff was invited to that but it wasn't one
of the rulings that they were interested in and did not
participate. It was ruling 3. And it's not actually
one of the rulings that's in question here. So the IRS
then a couple weeks later issued its request or issued
its ruling. That's the process.
BY JUDGE HATCHER

Q Thank you. Who submitted the Private Letter
Ruling request to the I RS?

A. It's submtted by the parent and utility
itself.
Q Who drafted it, | guess? WAs there an

accounting firnf

A We hired -- Yes, we hired Deloitte to
represent us. They have a nationally known expert on
the normalization rules by the nane of Dave Yankee. So
we chose that firm There's very few people that have
an intimte know edge with the normalization rul es out
there. One of themactually passed away just after the
DCJ (phonetic spelling) was passed. There's even fewer
of them So we selected Deloitte and that's who drafted
the ruling request for us.

Q Attachnment J, and this is the PSC Staff's
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conments regardi ng M ssouri-Anmerican's request for the
Private Letter Ruling. Was Attachnent J included with
t he whol e package or was it sent separately?

A. It was included wth the whol e package, yes.
In fact, we actually submtted it in tw parts, the
ruling request in tw parts, and then nmade sure that it
got aggregated. And we got actually notification back
fromthe IRS that the aggregated copy had made it into
their file. That's typical when you have a |arge
attachnment and how the I RS receives it.

Q So did M ssouri-Anmerican or Deloitte receive
sone type of acknow edgenent that Attachnment J was
recei ved?

A We received, yes. Any subm ssion we received
a secondary attached notice fromthe IRS that they
recei ved everything, yes. Deloitte received it and then
they forwarded it to ne.

Q Ckay. And to your know edge, were there any
conversati ons between anyone wth M ssouri-Anerican or
its agents |like Deloitte throughout the Private Letter
Rul i ng process, conversations with the | RS?

A. The only -- After the ruling request was
submtted, the only conversation was the adverse ruling
for nunber 3 that was limted to conversations around

ruling nunmber 3 and then there was a subsequent enail
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regarding ruling 3 issued by the Conpany at the request
of the IRS and that was it.

Q Ckay. And | am not an accounting expert. The
Private Letter Ruling was rather dense, rather dense
readi ng, but ny understanding is that it indicates that
pl ant repairs are not subject to accel erated
depreciation; is that correct?

A. Yes, because you clainmed a repair deduction on
it soit's not available to continue to take accel erated
depreciation on it.

Q Ckay. Wiy are the plant repairs treated
differently?

A It's sinply by function of the tax law. So
the normalization rules have their birth -- For a |long
time utilities could not take advantage of accel erated
tax depreciation, because the governnent felt that by
giving themthat tax incentive they would just |ower
revenues to the federal governnent and force a subsidy
into the rate, custoners' rates. So it wouldn't
actually do its intended purpose which was to
i ncentivize the utilities and utility comm ssions to
i nvest in needed infrastructure.

So the intent of the normalization rules is to
foster as an incentive investnment in utility

infrastructure. The nornalization rules nmake sure that
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when the I RS gave the taxpayer and the Conm ssion
essentially, or the custoners that incentive, that it
was preserved as an incentive to investnent. And if al
you did was turn around the tax benefit right away to
custoners, it wasn't an incentive to the utility to
invest, if that nakes sense.

Q Ckay. \What exactly is considered plant
repair?

A. So for book purposes or accounting purposes,
they treat, and | always use this analogy, a very snall
pi ece of pipe as a capital addition. For tax purposes
they define large -- tax purposes you define the system
nore broadly or the unit of property nore broadly. So
when book accountants --

(Interruption on Wbex.)

THE COURT REPORTER M. WIlde, could you
start that answer over again, please.?

THE W TNESS: Sure. That happens in these
cases. Can you ask the question again?
BY JUDGE HATCHER

Q Yes. M question was, can you tell nme what is
consi dered, quote, plant repair, close quote?

A. Sure. So a tax repair is where the tax unit
of property is defined |arger than the book unit of

property allow ng for when you actually just replace it
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the small er booking of the property that is not
considered a capital addition for tax purposes and you
get to deduct it currently.

Q So then there woul dn't be the sane concern of
a normalization violation for repairs conpl eted and
included in the ISRS; is that correct?

A There's not a normalization issued because
it's not a defined protected item pursuant to those tax
rul es.

Q Can you tell nme why is it that plant repairs
are deducted in the I SRS cal cul ati on of deferred taxes,
and |"'mreferring to your Schedule 2 on your prefiled
testinmony, I'msorry, on M. LaGrand's testinony.

A So just as a clarification to their deducted
and the effect of those deductions are included in rate
base as well. So they're deducted to conpute the --

(Interruption on Wbex.)
BY JUDGE HATCHER:

Q Sorry, M. Wlde. Can you start over? | can
see our court reporter getting ready to ask.

A. No problem So | believe the question again
was to explain why there's repairs on | SRS property.
Again, | believe the statute for what's in ISRS is
property within St. Louis County that is repl acenent

property so we're dealing with a replacenent of existing
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pipe, and it's not all property that can be repl aced
gets a repair. Only sone does. Only sone qualify as a
repair pursuant to the tax rules. Not every single
capital addition you make for plant is qualified as a
tax repair.

So you do a facts and circunstances
determ nation to determ ne whether the property would
qualify for repair, and there's estinmations nade to do
that in this case. But again, it's replacenent
properties. So that would be one consideration. Not
new property, it's replacenent. Nunmber two is the
replacenent is for tax purposes of sonething |less than a
unit of property for tax purposes but is a book
addition. Does that answer your question?

Q Thank you. Can you describe for the record
what are Contributions In Aid of Construction?

A Sure. There's situations where in these cases
it looked like to nme |ike a | ot of cases where
relocations are being requested and there's a
repl acenment of existing property and in these cases that
you woul d get funded by soneone el se, whether it be a --
So they contribute to the construction of the property
for book purposes. So let's say that | have to put a
dollar's worth of property in and it's for the benefit

of only one custoner or for a specific purpose, you
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woul d go to that one custoner or that governnental
agency and say we're doing this on your behalf, it's not
for the benefit of the overall custoner base and we
woul d collect the Contribution In Ald of Construction
pursuant to Comm ssion rule.
Q And how are the Contributions In Aid of
Construction included in Mssouri-Anmerican's | SRS
cal cul ati on?
A. They're included as -- It would be included as

-- fromthe tax part of the ISRS or fromthe book part
because Brian LaGrand m ght be the best person to
answer .

THE COURT REPORTER  Judge, M. WI de.

JUDGE HATCHER: Hold on just a mnute, M.
W de.

THE COURT REPORTER | am so sorry but M.
Wl de was cutting out on that answer for ne.

THE W TNESS:. | apol ogi ze.

THE COURT REPORTER  Judge, can | ask the
guestion again and have him start agai n?

JUDGE HATCHER: Yes. Pl ease go again.

(The last question was read back by the court
reporter.)

THE WTNESS: And | believe | asked the

hearing exam ner if he was seeking that question froma
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perspective of an overall answer or specific to just the
t ax conponent.
BY JUDGE HATCHER:

Q Overal |, because | believe what
M ssouri-Anerican is contenplating is this net operating
| oss started fromthe nonent a pipe was purchased up
until the nonent that the SRS rates are put into
effect. So you're trying to calculate a net operating
| oss just for that period. So are Contributions In Aid
of Construction in that cal culation and how are they in
t hat cal cul ati on?

A. So they would be -- From perspective of
calculating the | oss, they would be part of the tax
deductions and part of the accel erated depreciation
deduction that you would calculate for the utility
itself. Lot of conpanies separate theminto two of the
| RS pursuant to rules that they've issued treat that as
one single book tax difference.

Q kay.

A. So froma | oss perspective, Contribution In
Aid of Construction would be incone or a
contra-deducti on.

Q s that the same way that Contributions In Ad
of Construction is treated by Mssouri-Anerican in its

annual report?
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A. No. For financial accounting purposes, a
Contribution In Aid of Construction when it's received
is sinply used to reduce overall plant or overall rate
design. You treat it -- You accrue the Contribution In
Aid of Construction as a liability for book purposes.
You accrue the plant separately for water conpanies.
Electric and gas utilities would net the two in plant.
Wat er conpani es keep a separate liability. So there
would be a liability to custonmers for that Contribution
In Aid of Construction, but for tax purposes that would
not be treated as a liability.

Q Ckay. And | want to turn for a second to
ruling 8. Can you explain why M ssouri-Anerican
subm tted the request for this particular IRS ruling?

A. So t hroughout these proceedi ngs we've cited
two positions. The first position is that on a separate
i ncrenental basis the | SRS produces a | oss. Wen you
take into account the incone the | SRS property is
generating at the tinme |l ess the tax deductions that you
are claimng at that particular tine, arrive at a
t axabl e 1 oss on a standal one increnental basis.

O hers then argued that no, you have to | ook
at this nore at an aggregate level and IRS -- Even
t hought the taxpayer, American-Water, did not think
that's how the RS would | ook at the NOL, we said well,
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t hen you have to then consider the NOLC that's there as
an increnmental deduction available to you during the
peri od because it's a deduction available to you. So if
you |l ook at a particular tax return, an NCL is an
avai | abl e deduction at the bottomof that tax return to
arrive at taxable incone.

The Conm ssion decided to do an aggregate
approach and w thout respecting the NOLC. So w t hout
treating the NOLC as deductions available to the
Conpany, they calculated a loss. W said | don't think
the IRSis going -- W said we don't think the IRS is
going to rule that way. So if you look at 8, 9 and 10,
what did they do? 8 just supports what we call the
consistency rules of tax normalization rules. And 8 is
just a different way of |ooking at 9 and 10.

The I'RS concluded by the ruling in 9 that
they're |l ooking at the increnental |SRS, not that
anything in aggregate. They said -- But they did
provi de analysis pointing that if they had ruled on 10
t hey woul d consider the NOLC as a relevant fact. So if
you read the ruling request, that's why 8, 9 and 10
exist. 8 just adds on that says from a perspective of
how nmuch deferred so there's consistency, right? So the
sane when you're setting that rate, this being the | SRS

rate, the rate base that you're tal king about is the
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sane -- is the source of the deductions that you're
tal ki ng about and the ADIT that you're tal king about.
And there's no deferral that can be inferred throughout
that process. |If you | ook at the tax guidance or things
that are cited in there, the IRSis starting to talk
about was there a deferral or was any of the accel erated
depreci ation tax deductions deferred by virtue of an
NOL.

And agai n, our argument has consistently said
t hat when you |l ook at this on an increnental basis, yes,
there's a loss. Wen you add up repair deductions,
accel erated tax depreciation, even if you include Cl AC
there's $39.6 mllion of losses in that of deductions
avail able to the conpany in that year that's cited in
that fact and there's no incone on an increnental basis
that's com ng through.

| f you add in Construction In Aid of
Construction of a mllion dollars, you still have a $38
mllion loss. But the IRS doesn't say they have to
include a $38 mllion loss. They say you only have to
include the loss related to accel erated depreciation.
So then they tell you to do it with or without tax. And
that's what we did to conme up with the 35,000. W
figured out the portion that was related to just

accel erat ed depreciation.
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Q Ckay.

THE WTNESS: Hopefully, court reporter, did
speak | oud enough?

THE COURT REPORTER. |'mdoing ny best. It's
very difficult.

THE WTNESS: |'msorry. 1'll hold the phone
up even further to ny face.

JUDGE HATCHER: (Ckay. Last question for ne.
And M. Cooper, heads up, and M. W]l de, please don't
answer for a second after | ask the question because it
may touch on some confidential information and |'m
| ooking to M. Cooper to see if he has any objections.
BY JUDGE HATCHER:

Q How woul d you address the concerns raised by
M. digschlaeger in his rebuttal testinony about any
future application of ruling 8 and what the neani ng of,
guote, recovered in rates, end quote, in ruling 8
signifies?

MR. COOPER: Your Honor, | think that's al
part of essentially the public version of that Private
Letter Ruling. So | think we're okay.

BY JUDGE HATCHER
Q Ckay. M. WIde?
A. So again, | think it just supports ruling 8

and 9 or 9 and 10. So if you looked at it from an
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aggregate perspective, and M. digschl aeger actually
admts in several versions of his testinony in these
past | SRSs that this Conm ssion and he hinself has
allowed NOLCs to be included. So | don't believe ruling
8 expands that application of the law at all. |If
there's an NOLC at the beginning and end of year, then
you nust cal cul ate how nmuch of that NOLC that exists is
protected pursuant to the normalization rules and
include that in rate base regardl ess of whether -- it
just really supports that it hasn't accrued to the
deferred tax expense cal cul ati on.

| think if you read -- M. digschl aeger
guotes a section fromhis own witing that says hey,
we' re | ooking at revenues fromthe future before we'll
| et you book a deferred tax. That's really not the
case. W're looking at the revenues available to the
conpany as of the date of the neasurenent and the
deductions that are clained. So unless you have an NOLC
that you're carrying, you're not limted to the
deductions you can take. So all we're asking is what
this Comm ssion has historically done in the past is to
put an NOLC where it bel ongs.

The SRS | understand is a nore conplicated
i ssue in that revenues are kind of generated -- In that

first year of an I SRS, you haven't yet collected any
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rates regarding that property or prior property. 1In a
rate case, you are able to put those deferred taxes
t hrough the provision except for if it's deferred
because of an NOLC. | don't think there's any big
change.

JUDGE HATCHER: (Ckay. Thank you, M. W/ de.
We are at Conm ssioner questions. And | took the |ead
on that. Are there any other Conm ssioner questions?
Ckay. Hearing none, we return to recross. First is
M. Johnson for Staff.

MR, JOHNSON: Judge, | don't believe | have
any questions. Thank you.

JUDGE HATCHER: Thank you. And M. dizer?

MR, CLIZER: That was certainly a | ot of
ground that was just covered there. |I'mgoing to try
and keep this short.
RECROSS- EXAM NATI ON BY MR, CLI ZER:

Q M. WIlde, help ne out. Wen the Conpany
cal cul ated the net operating loss that it is claimng as
necessary to correct for in these cases, for the
previous three | SRS cases, effectively what the Conpany
did is it took accel erated depreci ati on expense and
of fset that against a revenue of zero dollars; is that
correct --

A. That's the short math that happened, but
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that's not consistent necessarily with. W tried to do
it in the sinplest manner that was possible to get to
the right answer.

Q |s zero dollars of revenue of fset because --
agai n, the Conmpany's position has al ways been they have
no revenues when these pipes are put in the ground and
accel erated depreciation expense is what's being of fset
agai nst that.

A W considered the revenue that was collected
pursuant to the SRS at that point in tinme in the | SRS.
We consi dered the repair deductions for purposes of the
overall loss. W considered the ClIAC incone. W
consi dered the accel erated depreciation | oss deducti ons.
Those toget her produce an NOL. Then we applied the with
and without test. D d we do the long math for that and
then treat -- then deal with the Contribution In A d of
Construction DTA perfectly, no. But if you do what we
did those things, you wouldn't get to a different answer
than the $35,000. 1It's just a different way of
calculating it.

Q What was the total net operating |loss the
Conpany canme up with for the three cases that it's

attenpting to correct for here?

A. | don't have that calculation in front of ne.
W didn't submt that cal cul ati on because again -- but |
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think you | ook at the revenue requirenent for the three
cases and you | ook at the deductions that were submtted
you could calculate that and it would be a | oss.

MR CLIZER: | don't think I'mgoing to get
anywhere with you so I'Il just let it go. Thank you. |
have no further questions.

JUDGE HATCHER: Thank you, M. dizer. W
come now to redirect, M. Cooper.

MR. COOPER: Thank you, Your Honor.

REDI RECT EXAM NATI ON BY MR COOPER:

Q M. WIlde, there was questions about the
repairs all owance piece of this and just to kind of
provi de sone context for it, in the three prior |ISRS
cases the Conpany when it proposed an NO., would it be
accurate to say that that NOL was built upon both the
i npact of accelerated depreciation and the repairs
al | onance?

A Yes. The $39.6 million would have both
nunbers in it, but again the loss is not just sinply the
| oss. You have to provide the with and without tests.

Q Here's where | want to go with that. 1In the
Private Letter Ruling, and both nyself and | think
M. Johnson, counsel for Staff, noted that the Private
Letter Ruling indicated that there was a nornmalization

violation in regard to the accel erated depreciation
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pi ece, correct?

A Yes.

Q But did not so indicate that there was a
normal i zation violation as to the repairs all owance
pi ece, correct?

A That's correct.

Q So the adjustnent that's being proposed in
this case by the Conpany is based solely upon the
accel erat ed depreciation side of things and does not
i ncl ude the repair allowance, correct?

A. No, it would not include the repair allowance,
because it wouldn't attribute any |oss under the with
and without test. It wouldn't attribute any loss to the
repair all owance.

Q And the PLR told you how to separate out the
repair allowance and that that woul d not be incl uded
here, correct?

A. It told you to apply the with and w t hout test
and said |l ook at the loss and it cited what | oss to | ook
at and then it cited to apply the with and wi thout test.

Q So here's where I'mgoing. |In the prior three
cases there was a much | arger revenue requirenent at
i ssue in those cases -- than the adjustnent that's being
proposed here as a cure, correct?

A. That's correct.
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Q And that's a function of the Private Letter
Ruling, correct?

A That's correct.

Q You were asked questions about the inpact of
CIAC, and | know you said that M. LaG and does those
cal cul ations, but to the extent you are famliar with
this calculation in the deferred taxes calculation in
this case and the two prior cases, is there a line item
for taxable inconme contributions that's taken into
account by the Conpany?

A. | f you | ook at the tax cal culation, you'll see

the Contribution In Aild of Construction taxable i ncone

reconciled for '18 and '19 you'll see it there done that
way.

Q In '20 as well?

A In '20 as well.

Q You were asked sone questions about the inpact

of ruling 8 Do you renenber that?

A Yes.

Q For purposes of the adjustnent that's being
proposed by the Conpany in this case, is ruling 9
sufficient to justify that adjustnent?

A Yes.

Q And if based upon ruling 9 you make that

adjustnment, there's no need to treat ruling 8, is there?
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A No.

Q In answer to one of the questions you nade a
conmment that the reflection of the NOLC was bei ng done
i ke the Conm ssion had done in the past, | think. Do
you remenber that?

A. Say that again.

Q Yeah. | think you made a statenent that you
were wanting the net operating |oss carryforward, the
NOLC, to be reflected here |li ke the Comm ssi on had
reflected it in the past. Does that sound famliar?

A | don't think | used those exact words, but
yes, what's the question?

Q Well, I'"mjust, any reference you nmake to
prior reflection of an NOLC in ratenmaking by this
Comm ssion would be in reference to a general rate case,
correct?

A. Right. Wat |'msaying is how 8 woul d apply
in a general rate case, because | was asked if it had
I npact on a general rate case, | would say then you
woul d 1 ook at the IRS analysis in this ruling regarding
ruling 10 which they didn't go -- they do tell that they
did provide analysis. They didn't provide a ruling but
t hey provided analysis and factual. Essentially that
ruling said but for 9 in an I SRS proceeding in 10 if you

| ooked at this I SRS nore on an aggregate basis you'd
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have to | ook at the NOLC. Again, M. digschl aeger has

i ndi cated repeatedly in these cases that if there's an
NOLC at the end of -- they generally do include the NOLC
in the rate base cal cul ation.

Q You were asked sone questions by M. dizer
about the incone that was considered in the Conpany's
tax cal cul ati on and he asked you whether zero was the
anount of incone considered, | think, generally. Do you
remenber that?

A. Say that again.

Q So M. dizer was asking you about what, |
guess | said incone, revenues were considered as a part
of the Conpany's tax cal cul ation, correct?

A We used the sane revenue consideration as what
woul d have been used by M. LaGand in the calculation
as a consi stency perspective of what he woul d have
consunmed as the revenues avail able to the Conpany as of
t he neasurenent date. Again, the IRS does nmake nention
that it's the revenue as of -- not the revenue
necessarily but the incone, taxable incone available to
t he Conpany as of the neasurenent date --

Q So here we're tal king about a series of four
cases, correct?

A. Correct.

THE COURT REPCRTER: |I'msorry? M. Cooper, |
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m ssed the end of his statenent.

THE WTNESS: So yes, we would have based it
on the incone available to the Conpany as of the
measurenent date of the | SRS rate base.

BY MR COOPER:

Q And because this is a series of so far four
| SRS cases, when you're in cases two, three and four,
there are | SRS revenues to be taken into account,
correct?

A That's correct.

MR. COOPER: That's all the questions | have,
Your Honor. Thank you.

JUDGE HATCHER: Thank you. Let's pause for a
second and note that it is five to 3:00. W have been
in this hearing for approximtely two hours. W' ve
finished two witnesses. W have four to go. I'd like
to check in with counsel about taking a break and I'd
also like to look to ny court reporter to see if she
would like to take a break. 1'Il start with counsel and
"1l let the court reporter nod or shake her head.

M. Cooper, could we take a ten-m nute break now?

MR. COOPER: | woul d not object.

JUDGE HATCHER: Do you have any thoughts about
how | ong re-exam nation of the next four w tnesses m ght

go?
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MR. COOPER: | don't know. | think
M. Johnson may be in a better position to address sone
of that. | think a couple of the wtnesses at |east nmay
nove pretty quickly.
JUDGE HATCHER: kay. Thank you. M. dizer?
MR CLIZER: | do not object to a break. |
woul d prefer a break. | do not expect that either --
JUDGE HATCHER: Sorry about that, M. di zer.
M. dizer, go ahead.

MR. CLIZER. | do not expect that either Al
Arabi an or Matthew Barnes will have significant cross
and woul d therefore go quickly. | cannot speak as to

t he other two.

JUDGE HATCHER: Ckay. And M. Johnson?

MR, JOHNSON: | do not object to a break and
fromny standpoint | do not anticipate having any
substantial cross.

JUDGE HATCHER: Let's take 10 mnutes. We'l|

have an interm ssion, stretch our legs. |I'mgoing to
call this three o' clock even though it's three till. So
3:10, ten after 3:00 is when we wll resune. And | wll

nmute the audio stream and put the |ive stream
interm ssion sign up. Thank you all. See you at 3:10.
(A break was taken.)

JUDGE HATCHER: (Okay everyone. Wl cone back
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frominterm ssion. W are continuing on the record. W
are at the Ofice of Public Counsel's w tness, John
Riley, up for his testinony. M. Riley, if you would
pl ease unnmute yourself and |I'Il swear you in.
(Wtness sworn.)
JUDGE HATCHER: Thank you. And M. di zer,
your W tness.
MR CLIZER M. Riley --
THE W TNESS: Yes, sir
MR CLIZER. -- | would suggest that you nute
your conputer. You're producing sone feedback.
JOHN S. RILEY,
called as a witness, being sworn, testified as foll ows:
DI RECT EXAM NATI ON BY MR CLI ZER
Q Ckay. M. R ley, can you please state and
spell your nane for the record?
A. John S. Riley.
Q Al right. By whomare you enployed and in
what capacity?
(Of the record for technical difficulties
wth M. R ley's connection.)
JUDGE HATCHER: M. dizer, please go ahead.
BY MR CLI ZER
Q As | was sayi ng, because we've had such

difficulties, I"'mjust going to start again at the top.
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M. Riley, can you please state and spell your nane for
t he record?

A. John S. Rley, Ri-l-e-y.

Q By whom are you enployed and i n what capacity?

A. "' menpl oyed by the M ssouri Ofice of the
Public Counsel, Public Utility Accountant I11.

Q Have you prepared or caused to be prepared
testinmony for today, direct testinony in this case?

A. Yes, | have.

Q Have you al so prepared or caused to be
prepared rebuttal testinony for this case?

A Yes, | have.

Q Wth regard to your direct testinony, do you
have any changes?

A. | have one change.

Q What woul d that be?

A. Page 8. On page 8, line 3, the pre-tax
i ncremental revenues woul d then be the correct nunber
shoul d be 9, 684. 158, 9-6-8-4-1-5-8.

Q Thank you. You said that was your only change
to the direct testinony, correct?

A. Yes, sSir.

Q Are there any changes that needed to be nade
to the rebuttal testinony?

A. Just one.
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Q Oh.
A Page 8, line 9 should read -- It reads with
shortened schedule, I was not been provided a copy. It

should read | had not been provided a copy. So renove
the was and replace it with a had.

Q Had you al so prepared an anendnent to your
rebuttal to correct m stakes?

A Yes, that's correct. Yes, sir.

Q And those were again also intended to correct
the m stake or error or omssion in the rebuttal
testi nony?

A Yes, sir, in rebuttal.

Q Al right. In light of the one change that
you just identified and the anmendnents that you fil ed,
are there any other changes to the rebuttal ?

A. No, sir.

MR, CLIZER. Al right. Your Honor, |'m going
to offer M. Riley's direct, which should be if ny
recollection is correct OPC Exhibit 201, M. Riley's
rebuttal, which if ny recollection is correct should be
OPC Exhi bit 202, and the anendnents to M. R ley's
rebuttal as OPC Exhibit 203.

JUDGE HATCHER: Okay. |I'mgoing to take them
all as a group. M. Cooper, do you have any objections

to the admttance of those three exhibits?
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MR. COOPER: | do not.

JUDGE HATCHER: M. Johnson, do you have any
objections to the exhibits?

MR, JOHANSON:  No obj ecti on.

JUDGE HATCHER: W thout objection, all three
exhi bits both Confidential and Public versions are
entered into the hearing record.

(OPC S EXH BI' TS 201, 202 AND 203 BOTH
CONFI DENTI AL AND PUBLI C WERE RECEI VED | NTO EVI DENCE AND
MADE A PART OF THI S RECORD.)

JUDGE HATCHER: M. dizer, go ahead.

MR. CLIZER: You have rem nded ne, Judge, |
was intending originally to ask that Exhibit 201, the
direct testinony, actually be marked as solely public
follow ng the decision regarding the confidentiality of
the public version of the Private Letter Ruling.
honestly will just leave it at the Conmm ssion's
di scretion whether or not it feels that it's benefici al
to have that nmarked as public or not.

JUDGE HATCHER: No. |'d prefer to take care
of that here. M. Cooper, do you have any objections to
M. dizer's suggestion?

MR, COOPER: | don't know that | can respond
ri ght now wi thout goi ng back through that testinony

section by section, Judge. | don't mnd doing that, but
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| don't think I could do it on the spot here.

JUDGE HATCHER: Ckay. Let ne think about
that, M. Cizer, how!l want to handle that. Go ahead
Wi th your exam nation.

MR. CLIZER. | have conpleted ny exam nation
and | tender the witness for cross.

JUDGE HATCHER: Al right. Thank you. First
we have M. Johnson?

MR. JOHNSON: | have no questions, Judge.

JUDGE HATCHER: And M ssouri - Aneri can?

MR. COOPER: Thank you, Your Honor.

CRCSS- EXAM NATI ON BY MR, COOPER:

Q M. Rley, in your rebuttal testinony you
i ndicate that M ssouri-Anerican failed to consider ClAC
inits net operating |oss calculation, correct?

A. Yes, Sir.

Q Let's turn for a mnute to your anendnment to
rebuttal testinony and the Schedule JSR-AR-1. Do you
have that in front of you?

A Yes, sir.

Q And if you will turn to page 4 of 8 within
t hat schedule. Are you there?

A Yes, sir.

Q And that's a page that the top says
M ssouri - Anerican | SRS #18 Deferred Taxes, correct?
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A That's correct.

Q And do you see on line 30 that there's a line
for Taxable Incone-Contributions?

A. Yes, Sir.

Q Let's turn over to page 6 of 8 in that sane
schedul e, and that is again titled M ssouri-Anerican and
now | SRS #19 Deferred Taxes, correct?

A Yes, sir.

Q And on line 30 again there's a |line Taxable
| nconme- Contri butions, correct?

A That's correct, sir.

Q And then again if we turn to page 8 of 8 in
t hat same schedul e, again have M ssouri-Anmerican | SRS
#20 Deferred Taxes, correct?

A. That's correct, sir.

Q And again line 30 is Taxable
| ncone- Contri butions, correct?

A. That's what it says, yes.

Q You also allege in your rebuttal testinony
that the Private Letter Ruling does not contenplate the
exi stence of ongoing revenues related to the pipes in
question arising fromthe sale of water flow ng through
those pipes. |Is that a correct statenent?

A. | think so, yes.

Q And now you woul d agree with ne, wouldn't you,
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and | quoted this | anguage in ny opening, but you would
agree with nme, wouldn't you, that the Private Letter
Rul i ng recognizes that in this case the parent on a
consol i dated basis and the taxpayer, which would be
MAWC, on a separate conpany basis estinmate that taxable
I ncone was earned and thus NOLC was utilized. Do you
remenber that?

A. Not really but go ahead.

Q Well, do you have M. WIlde's direct in front
of you?

A Yes, sir.

Q And if you go to Schedule JRWM2, which is the
private letter ruling, correct?

A. Yes, | don't have the schedul es.

Q You don't have the schedules. ay. |If the
| RS knew or repeated the fact that there would be
t axabl e incone, and in this case 2018, they clearly knew
there were revenues other than those from | SRS, correct?

A. Do you want to repeat your question again,
sir?

Q | guess ny question is really in the PLRit's
contenplated, isn't it, that the Conpany has net
operating incone in 20187

A. |"mnot quite sure if they contenpl ated t hat

or not. |[|'ve spent nore tine studying the 12 questi ons.
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Q Ckay. Let's --

A. | don't recall --

THE COURT REPORTER M. Riley, could you
start again.

THE WTNESS: | said as far as the Private
Letter Ruling goes, I"'mnot quite sure what the IRS
determ ned as far as net incone goes. Go ahead.
BY MR. COOPER

Q In the end, the |l anguage of the Private Letter
Ruling, and | suppose the | anguage of the request, would
tell us what was indicated in regard to net operating
incone as far as 2018, correct?

A Sir, I"'mnot follow ng your |ine of
guestioning. The Private Letter Ruling discussed net
operating losses within a surcharge.

Q But you don't renenber -- But you don't have
the Private Letter Ruling in front of you, do you?

A. Yeah, | do. It's not M. WIlde' s exhibit. [
correct nyself. It is M. WIlde' s exhibit.

Q So within the exhibit will you turn to page 7
of 23.

A. "' mthere.

Q And in the mddle of the page there's a
paragraph that starts on a consolidated basis. Do you

see that?
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A | see that.

Q And at the end of that paragraph there's a
sentence that says, | believe this is public because
it's part of the public version, for year two, parent on
a consolidated basis and taxpayer on a separate conpany
basis estimate that taxable incone was earned and thus
NOLC was utilized, correct?

A. Ckay. That's correct, yes, sir.

Q Now, when you tal k about the PLR does not
contenpl ate the existence of ongoing revenue, | assune
you' re tal king about revenues fromthe base rates for
M ssouri - Aneri can, correct?

A Wel |, the Conpany didn't nention any other
revenues.

Q What revenues -- Well, we just tal ked about
the fact that the Conpany identified net operating
income in the year in question, but | want to know what
you' re tal king about when you tal k about the existence

of ongoi ng revenue?

A Vel --
Q Is it the base rates --
A The argunent that M ssouri-American has

brought up is that --
THE COURT REPORTER:  Judge, Judge Hatcher --
THE WTNESS: -- prior to the I SRS rates going
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into effect they don't have any revenues to offset the
accel erated depreciation in this case, in this I SRS
case, and the accel erated depreciation represents the
net operating loss that they're claimng in this case,
because no | SRS rat emaki ng has any revenues when they
put the pipe in the ground.

BY MR COOPER:

Q But the only other revenues that you could be
referring to are those revenues that cone fromthe
Conpany' s base rates, correct?

A Correct.

Q And those would be the revenues that are the
result of rates that were set in Mssouri-Anerican's
| ast general rate case WR-2017-02857?

A | would think that and the other three | SRS
cases | guess if rates go forward.

Q And if we tal k about the rates, the base
rates, the ones that were set in WR-2017-0285, would you
agree that they were based on a true-up period ending
Decenber 31 of 20177

A Wi ch case?

Q WR- 2017- 0285, the Conpany's | ast general rate
case.

A. Ckay, yes, I'Il take your word for it that

there was a true-up.
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Q Does that sound right Decenber 31, 20177

A "1l have to take your word for it. |'m not
sure.

Q Let's go about it this way. Whatever the
true-up date was the rates set in that case would only
have contenpl ated plant in service or plant that was
pl aced in service prior to the true-up date, correct?

A That | believe is correct.

Q And M ssouri-Anerican's | SRS, of course, it
only applies to ISRS eligible plant put into place in
St. Louis County, correct?

A You kind of broke up there. |'msorry.

Q Sorry. MAWC s I SRS only applies to I SRS
eligible plant in St. Louis County, correct?

A | guess St. Louis County, but |ISRS case the
only thing that's eligible is the I SRS rel ated pl ant.
will assunme it's in St. Louis County.

Q The I SRS -- The statute only allows for St.
Loui s County anyway, correct?

A. | " mthinking so, yes.

Q Do you know how nmuch non-1 SRS eligible plant
M ssouri - Anerican has placed in St. Louis County since
the true-up in its last general rate case?

A. No, | do not.

Q You probably don't either know how nuch pl ant
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M ssouri - Aneri can has placed in service around the state
since that true-up date either, do you?

A No.

MR. COOPER: That's all the questions | have
for now, Your Honor.

JUDGE HATCHER: Thank you. The bench has a
coupl e questions for M. Riley.
QUESTI ONS BY JUDGE HATCHER:

Q M. Rley, is a net operating loss only a tax
itemor is it also a regulatory itenf

A. It is my understanding that the net operating
| oss, which is a tax return item is included in
rat emaki ng procedur es.

Q Ckay. And if | understand your testinony, you
cal cul ated a net operating |oss for the | SRS periods at
i ssue. |Is ny understanding correct?

A. Well, | wouldn't say | actually calculated it.
| took the calculations fromthe Conpany on their
exhibits and pulled those out and |isted themin ny
testi nony.

Q And you listed themas -- |abeled themas a
net operating loss. You had listed a CAIC for each of
the four | SRS cases and then a net operating |oss from
each of those four which then | took one step further

and | coul d cal cul ate whether a particular |ISRS period
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had a loss or not. Can you explain to nme the
di stinction you' re making that a net operating loss is
only a tax return itenf

A. Well, what the Conpany has done, because an
| SRS is a prospective ratemaki ng feature, they have
clainmed a lack of inconme as an incone recognition to
claima net operating loss which is a tax return item
which is why we have the IRS involved in this. Wat |
have actually said is if you're going to pull out
accel erated depreciation and claima | oss on that
because you don't have any revenues, | point to Cl AC as
a revenue that is clearly within the | SRS period because
they actually calculated it in their exhibits and
schedul es. And now that since the tax act has been
enacted, CIACis now a taxable inconme then | place the
CIAC in the sane category as the net operating | oss.

Both of themare tax return itens for

ratemaking. CIAC is actually a deduction fromrate
base. But as far as apples and apples, the tax return
items, those two shoul d be matched.

Q Ckay. And | think this is ny |ast question
Your testinony and a | ot of the Public Counsel's
argunents are based on the fact or the reading of the
Commi ssion decisions in these previous | SRS cases that

t he Comm ssion found there was no net operating | oss.
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Wul d your analysis change if | changed the wordi ng of
that to be the Conm ssion found that M ssouri-Anerican
didn't provide sufficient evidence of a net operating
| oss during that period? Wuld that allow you to then
agree that there could be a net operating |loss within
that period and nowit's a matter of cal cul ati ons?

A No. I'msorry. | couldn't -- | believe that
a net operating loss is a tax return item which requires
a tax return conpleted. | don't believe that you can
have a net operating loss on an interimbasis but -- and
they also didn't have net operating |losses on their |ast
two tax returns. So I'mnot sure if your changing the
wor di ng woul d change ny opinion of it. | don't see a
net operating |loss any way around this.

Q Ckay. So as | understood your testinony then
kind of the first points in your testinony was, and |'m
summari zing, that the PLR is basically nmeaningl ess
because the I RS assuned the facts that there was a net
operating loss and just went fromthere. Second, if the
Commi ssion you don't believe that, | would argue that
the Conpany didn't include CAIC and that should be
included in order to cone up with the nunber and then
third is the Conpany hasn't correctly included all of
t he revenues, for exanple, revenues that start when the

pipe is placed in service and water is running through
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it even though those revenues are fromthe previous
case. Am | summarizing that testinony fairly?

A. | think you did a very good job of
sumari zi ng.

Q Ckay. Then are you saying that the Private
Letter Ruling that contenpl ates net operating | oss
occurring within a short SRS tine period is incorrect
because it is only a tax return item and coul d not be
calcul ated for a shorter period?

A. Yes, | believe that. Well, they didn't have a
net operating loss for the entire year. So | think it
woul d be hard to say that there's a net operating |oss
for an interimperiod also, but all the publications
that |'ve read and the IRS website all indicate in order
to claima net operating loss you had to file a tax
return. To claima net operating | oss because you
didn't have revenues prior to the I SRS rates being set,
| don't think that's a correct assunption.

Q Ckay. And | really do nean it this tine.
think this is ny |last question. I|I'msorry. Can you
give ne your reaction, M. Riley, to the argunent that
t he ounce of prevention here, the 35,000 approximtely
cure, is well worth avoiding the potential sanctions by
the IRS even if we don't fully know exactly what the I RS
is saying here inits PLR?
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A Well, | think including the 35,000 is wong on
its face regardless of the amount of noney. So | firmy
believe the RS did not confirma net operating | oss.

So | still believe that there's not a nornalization
violation. To be honest, until | actually see that the
| RS say yes, there is an interim period net operating
loss, I"'mgoing to have say | reject all ideas of
allowing a 35,000 in there just to make the case go
away. | think the issue is bigger than that. It's

bi gger than 35,000. | nean, that's pennies when we're
t al ki ng about how big the Conpany is, but the issue
itself is huge. So | would say no.

Q How woul d you proceed that the Conm ssion nove
forward then if we follow your argunment and say no? 1Is
OPC going to ask for a PLR or are we going to direct
M ssouri-Anerican to ask for another PLR? Wat woul d be
your thought?

A. Well, our essential argunent is that the
| nternal Revenue Service did not confirmthe net
operating loss. So we believe the Conm ssion shoul d act
the sane way that it did in the |last two cases and say
we don't believe there's a net operating loss. W don't
believe that the IRS said there's a net operating |oss.
And they said in testinony | don't believe they got

enough information to actually say there's a net
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operating loss or not. But | would have to ask sonebody
if not the Conpany, Public Counsel. |'ve started to
| ook into how to contact the IRS, question them They,
of course, aren't very forthcomng with answers unl ess
you're rather official about it. | believe the
Comm ssi on should give the sane report and order that
they did inthe first two and | et the Conpany cont act
the RS and have themcertify, for lack of a better
term certify net operating |loss or ask them how they're
going to correct it on their books.

JUDGE HATCHER: Okay. Thank you. ['msorry I
took up a lot of tinme with those.

Are there any Conmm ssioner questions for

M. Rley? GCkay. Hearing none, we will go back to

recross-examnation of M. Rley. First will be Staff,
M. Johnson?
MR, JOHNSON: Thank you, Judge. | think

only have very few questi ons.
RECROSS- EXAM NATI ON BY MR, JOHNSON:

Q M. Riley, the Judge asked you about incl usion
of NCLs in an ISRS, and | believe you responded that you
did not believe an NOL can be determ ned on an interim
basis; that there has to be a tax return; is that
correct?

A. | believe so, yes, sir.

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

89



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WO-2020- 0190, Vol 1

Q So assuming in a given tax year a utility were
to show generation of a new NOL anount, would it be your
position that that NOL should be reflected in an | SRS?

A No, | do not.

Q Do you believe an NOL could ever be reflected
in an | SRS?

A If it ended | guess at the end of a tax year |

guess it coul d be.

Q | f the | SRS period ended at the end of a tax
year; is that what you're saying?

A. Well, that's speculating there. In order to
have an NOL, you're going to have -- according to the

| RS publications, you' re going to have to have a tax
return. It would be -- To be in an interimperiod, say
you have a net operating |oss for an eight-nonth period
but not have a tax |oss at the end of the year, | guess
you' re kind of contradicting yourself there.

The Conmm ssi on has acknow edged that an NOL is
a tax return item And a tax return is an annual thing.
So net operating |losses are built in by several
different things. There's nore than just accel erated
depreci ation and repairs that are going to cause a net
operating loss. |It's not as sinple as having
accunul at ed deferred i ncome tax which you cal cul ate

straight on the assets. So | don't believe you can have
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a net operating loss in an interim period.

Q Wul d you agree with nme that an ISRS is
cal cul ated based upon the anobunt of |ISRS | oss eligible
for recovery during the period in which the surcharge
wll be in effect --

THE COURT REPORTER: |'m sorry.

THE WTNESS: That's ny understandi ng, yes.

THE COURT REPORTER: M. Johnson, could you
repeat that question?

MR, JOHNSON: Yes. The question was and woul d
you agree with ne that an SRS will be coll ected based
upon the amount of | SRS costs that are eligible for
recovery during the period in which the surcharge wl|
be in effect and upon the applicable custoner class
billing determnants utilized in designing the water
conpany's corporation's custoner rates?

Wth that, | think that concl udes ny
guestions. Thank you.

JUDGE HATCHER: (Ckay. And recross from
M ssouri - Aneri can, M. Cooper?

MR. COOPER: Yes, Your Honor.

RECROSS- EXAM NATI ON BY MR, COOPER:
Q M. R ley, do you still have that schedul e
fromM. WIlde' s testinony that we tal ked about earlier,

JRW 27
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A. Yes, sSir.

Q Wul d you agree with ne that the IRS
recogni zed or noted the Conm ssion's prior decision as
to this issue?

A. | can't tell you if they recognized it.

Q Well, you have it in front of you, | take it?

A. |"msure | could probably take you to the
paragraph where it nentioned that all the parties to the
case agree.

THE COURT REPORTER: They were both tal king at
t he same tine.

MR. COOPER: | apol ogi ze.
BY MR COOPER:

Q | think nmy initial question was whet her
M. R ley believed that the I RS recogni zed the
Commi ssion's decision in the Private Letter Ruling.

A And I"'mnot sure if | can use the word
recogni zed. They do include it -- M ssouri-Anerican
Water included discussion of the case in their
presentation. Wat the RS does with it, |'mnot sure.

Q So again if you have Schedul e JRW2 before
you, please turn to page 9 of 23.

A. Ckay.

Q And | don't know, maybe two-thirds of the way

down the page, there's a paragraph that starts with
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differing assertions. Do you see that?

A. Yes, Sir.

Q Again, this is information fromthe public
version so not confidential, but would you agree with ne
that the Private Letter Ruling states at that point that
differing assertions renmain as part of the surcharge
case. Utimately the Commssion in its final order
determ ned that because there was not an NOL expected to
be generated in year four, no portion of the NOLC
deferred tax asset can be associated with the surcharge
property. |Is that a correct reading?

A. Yeah, it is, sir.

MR. COOPER: That's all the questions | have,
Your Honor.

JUDGE HATCHER: Thank you. And we have
redirect. M. dizer?

MR. CLI ZER: Thank you, Your Honor.
REDI RECT EXAM NATI ON BY MR, CLI ZER

Q There we go. M. Riley, can you hear ne now?

A Yes, sir.

Q Ckay. There we go. | thought | had a
problem You were just asked a question by the attorney
from M ssouri-Anerican Water regardi ng what the
Commi ssion recogni zes and you were discussing | think at

a certain point how does the IRS handle the facts
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presented to it in a Private Letter Ruling request?

A Vell, it's ny understanding and fromwhat [|'ve
read fromthe IRS website is that they take the facts
presented to them and apply them and conme up with a
| egal determ nati on.

Q And in this case was it an unanbi guously
presented fact that the Conpany had a net operating
| 0ss?

A. | woul dn't say unanbi guous. They pointed out
that they had a net operating | oss.

Q So your understanding then is the IRS took
that at face val ue and nade the determ nati on based on
that fact?

A That is ny understanding. That's how | read
the answers to the question in the letter ruling.

Q All right. You were asked several questions
both by the Comm ssion and Staff regardi ng, you know, a
net operating loss in the period in question here. |
think at one point the Comm ssion asked a question
essentially what would happen if | changed the standard
fromthey did have a net operating |oss to there was
i nsufficient evidence of a net operating |oss. Do you
recall any of that?

A. Yes, sir.

Q Al right. | don't suppose you have a copy of
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what was i ntroduced as OPC Exhi bit 200, the tax returns
for Anerican-Water for 2018. If not, | can forward that

to you right now.

A | can find it.
Q " mgoing to go ahead and forward it to you
ri ght now and hopefully you'll receive it.

MR, CLI ZER: Judge, while we're waiting on
that, | believe that nmy next round of questioning is
going to require us to go in camera because this
document is confidential. So |I guess I'll get that
started now. | apol ogi ze.

JUDGE HATCHER: No, that's all right. Thank
you for the heads up. | wll get that process started
and | et you know when we are in canera.

THE WTNESS: | have the tax return.

MR. CLIZER: You have the itemin front of
you?

THE WTNESS: | have the itemin front of ne.

MR CLIZER. Al right. W're going to wait
until we go in camera.

JUDGE HATCHER: It wll take just a mnute
because of the delay in the live stream Ckay. The
live streamis now nuted. Waiting for confirmation from
our | T departnment and then we will be good to go. Hold

on just one nonent. kay. W are switched over to in
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caner a.

Pl ease go ahead.
(REPORTER S NOTE:

proceeding is in canera.)

The follow ng part of the
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(I'n canera sessi on)

(REPORTER S NOTE:

At this point, public
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sessi on resuned.)
JUDGE HATCHER: Okay. Let's go ahead and cone
out of being in canera. W are still on the record.
M. dizer, do you have any further redirect of
M. Rley?
MR CLIZER: Unfortunately | do, Your Honor.
JUDGE HATCHER: All right. Please go ahead.
BY MR CLI ZER

Q M. R ley, you were asked a question by the
Commi ssion regarding the ounce of prevention issue, how
that affected this case. You had nentioned in response
that there were dramatic ram fications that could arise
i f the Comm ssion nmade a decision regarding the NOL in
the way that MAWC wanted to. Could you pl ease el aborate
on that?

A Well, if you're claimng, and other Staff's
testinmony in the other SRS all clainmed the sane thing,
if you take this argunent of an NOL and actual ly apply
t hat, say okay you have an NOL, any conpany canh cone in
for a rate case and they can claimthis nassive NOL for
all these things that aren't in rates yet.

THE COURT REPORTER: |'m sorry.
JUDGE HATCHER M. Riley, Bev has got a
guesti on.

THE COURT REPORTER: Could he start his answer
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agai n.

THE W TNESS: Sure.

JUDGE HATCHER: And try and get as close to
the m ke as you can, M. Riley. W appreciate it.

THE WTNESS: Wat woul d happen if this
argunent is believed and that there's actually an NCL
prior to ratemaking, that you're going to have a utility
cone in after three years and claimwe have a net
operating loss for all this plant that hasn't been put
into rates and we're going to offset accunul at ed
deferred inconme tax against this fromwhat | believe
bogus NOL. So the ratepayer is going to, of course,
going to pay for this, because if you're offsetting all
t hat accunul ated deferred incone tax you're raising rate
base and this is rate base rate of return, you're going
to see rates just skyrocket. | nean, this would be
huge.

You know, you've got a conpany comng in wth
you know, $600 million worth of w nd, you' ve got
M ssouri - Anerican going to come in with even nore pl ant
that isn't ISRS qualified. They can claima net
operating loss for a lot of things. You' ve got all
t hese conpani es can cone in and say we haven't had a
rate case in three years, we put all this stuff into

service and we've got a net operating |oss. You know,
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that tears at the very core of rate base rate of return
ratemaking. It would probably require federal, sone
sort of federal |aw changes.

Q | apol ogize. | thought you had finished
speaki ng. Pl ease conti nue.

A. | don't think the IRS ever -- My argunent is
the IRS didn't say there actually was an NOL. But if
this argunent goes past the Conmission, it's going to be
huge for every utility that comes in.

Q Are you aware of any other utility in the
state of Mssouri that clains a net operating loss in
t he same manner that MAWC does in this case?

A | am not aware of anyone.

Q Are you aware of any utility outside of the
state that clains it in the sane manner that MAWC does
in this case?

A | have not heard of one.

Q You were asked questions regarding the
determnation the IRS made with regard to this Private
Letter Ruling and | believe you sort of already touched
upon this, but was the IRS ever asked if a net operating
| oss could occur on an interim basis?

A. | never read where they were asked to
acknow edge a net operating | oss.

Q Well, that was actually going to be ny second
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guestion. W'Ill nove on. That's fine. M. Riley, is
it your belief that it is possible to assign a portion
of the revenue collected through base rates to an | SRS
caseor rather to ISRS plant? Let nme put it that way.

A Yes, | do. The ISRS --

Q Coul d you pl ease expl ai n why.

A. Well, the I SRS plant has actually repl aced
plant that is in service. So as soon as that pipe --

THE COURT REPORTER | need that sentence
repeat ed agai n.

THE WTNESS: The pipe in question is now
replacing pipe that is in rates. It is now part of the
system and we're not tal king about ratemaki ng now,
we' re tal king about actually functioning within the
system It is a part of the current rates and
responsi bl e for revenues.

MR. CLIZER. G ve ne one nore second. |'m
sorry. | need to pull up the Stipulation of Facts.

BY MR CLI ZER

Q In that sane regard as far as revenues go for

the I SRS plant, the termnet operating |oss according to

the Stipulation of Facts is defined as the excess of
operati ng expenses over revenues. |s there anything
that indicates that the revenues have to be exclusively

based off of the rates charged for |ISRS plant in the
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| RS, to your know edge? Go ahead.

A. | woul d have to say no, because the net
operating loss is outside of the | SRS case. Wen you
consider the timng of an | SRS case, which is revenue
requi rement and the net operating |loss is revenue
recognition, it's outside of the case. | ve kind of
| ost track of your question now. Could you repeat the
guesti on?

Q Well, with regard to the revenue that's
assignable to ISRS plant, is there anything in the
definition of net operating |loss that indicates that
revenue has to cone fromrates charged for that plant?

A The short answer would be no, it wouldn't.
You woul d be charging -- You would be charging revenues
prior to the I SRS ratenaki ng.

Q And the net operating loss is not asset
specific, correct?

A. That is ny contention, yes.

Q All right. Let's nove on. Al right. Very
near the begi nning M ssouri-Anerican Water asked you
sone questions regarding, |'mgoing to pronounce it
CIAC. | know others have chosen a different way. And
t he schedul es that you included in your anmendnents. Do
you recall this? Let nme start there.

A. Yes.
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Q Specifically there was a di scussion of the
four attachnments or three, however nmany attachnents you
want to tal k about in line 30 where the Conpany was
identifying CtAC. Do you recall that?

A Yes, sir.

Q Ckay. So here's the question. Did the fact
that the Conpany identified CIACin lines 30 of the |ISRS
mean that Cl AC was included in calculation for net
operating loss that's being used to calculate the
adjustnent for this case?

A No. CIACin this case, what is as counsel
there pointed ne to, is a whole -- we're actually
tal ki ng appl es and oranges. The CIAC in the case is
sonet hing that gets deducted fromrate base and gets
included in tax timng differences. However, the NOL is
not an | SRS conponent. They say no revenues are | SRS
rat emaki ng revenues. So if you're going to go apples
and appl es, you have to tal k about Cl AC outside of those
schedul es. You have to tal k about CI AC as a taxable
i ncome, because that's the way it is nowin the incone
taxes just like a net operating loss is an inconme tax
conponent that whether you talk about CIACin a rate
case is conpletely different than claimng CIAC as a
t axabl e revenue in offsetting your accel erated

depreciation prior to the |ISRS ratenmaking.
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Q Can you describe, hopefully in brief, how
exactly the $35, 000 approxi mate adjustnent is
cal cul at ed?
A Well, it's ny understanding, and | don't have
t he tax handy, but they cal cul ated the revenue
requi renent that should have been included, and feel
free to correct ne there, that should have been included
in the last three | SRS cases and then figured out the
anount that should have been in there and then applied
interest to it and that is how they canme up with the
anount for each case that totaled thirty-five thousand
t hree hundred sonme odd dollars.
Q And to be clear, when the Conpany cal cul ated
t he revenue requirenent that it needed for each of those
three cases, they did not include the Cl AC as part of
that offset to NOL as you say needs to be done?
A. No, no, they did not.
MR CLIZER. Al right. Thank you. | have no
further redirect.
JUDGE HATCHER: Thank you, M. dizer. The
next witness that | have on our list is Mark
A igschlaeger. M. digschlaeger, if you would pl ease
unmute, | wll swear you in.
(Wtness sworn.)

JUDGE HATCHER: Thank you and go ahead,
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M. Johnson.

MR, JOHNSON: Judge, as a prelimnary nmatter,
| believe we will mark the direct testinony of
M. digschlaeger as Exhibit No. 300 and the rebuttal
testimony of M. digschlaeger as Exhibit 301 public and
confidenti al .

JUDGE HATCHER: Al right. So marked.

MARK L. OLI GSCHLAEGER,

called as a witness, being sworn, testified as foll ows:
DI RECT EXAM NATI ON BY MR, JOHNSON:

Q WI 1l you please state your nane and spell your
| ast nanme for the record?

A Yes. M nane is Mark L. Aigschlaeger. W
| ast nanme is spelled Ol-i-g-s-c-h-1-a-e-g-e-r.

Q By whom are you enployed and i n what capacity?

A | am enpl oyed by the M ssouri Public Service
Commi ssion. | amthe Director of the Financial and
Busi ness Anal ysi s Division.

Q Are you the sane Mark A igschl aeger who
prepared or caused to be prepared direct testinony in
this matter marked as Staff Exhibit 300 and rebuttal
testinmony in this matter marked as Staff Exhibit 301
public and confidential ?

A | am

Q Do you have any changes or corrections to your
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testi nony?

A | do not.

Q | s your testinony true and correct to the best
of your know edge and belief?

A It is.

Q If | were to ask you those sane questions
t oday, would your answers be substantially the sane?

A. They woul d.

MR, JOHNSON: Judge, at this tine | would
of fer Exhibits 300 and 301 public and confidential into
evi dence.

JUDGE HATCHER: Al right. W wll start with
M ssouri - Anerican. M. Cooper, do you have any
objections to the adm ttance of those exhibits?

MR. COOPER: | do not.

JUDGE HATCHER: Thank you. And M. dizer, do
you have any objections to the admttance of those
exhibits? M. dizer, sorry about that. | nuted you on
my end. M. dizer, do you have any objections?

MR CLIZER. | had nmuted nmy phone in addition
to nuting the call and therefore | apologize. | do not.
| answered tw ce.

JUDGE HATCHER: Thank you. W thout objection,
the exhibits are so admtted.

(STAFF' S EXH BI TS 300 AND 301C AND 301P VERE
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RECEI VED | NTO EVI DENCE AND MADE A PART OF THI S RECORD.)

JUDGE HATCHER: Pl ease go ahead.

MR JOHNSON: | tender the witness for
Cross-exam nati on.

JUDGE HATCHER: Thank you. And M. Cooper?

MR, COOPER: No questions, Your Honor.

JUDGE HATCHER: Thank you. And M. dizer?

MR CLIZER: Good afternoon, M.

A i gschl aeger.

THE W TNESS: Good afternoon.

CROSS- EXAM NATI ON BY MR CLI ZER

Q The good news is that fortunately nost of the
cross | had prepared has been rendered irrel evant so
this should hopefully be relatively short. That being
said, | amgoing to email an exhibit to counsel right
now who I will then hope to forward on to you. So I'l
ask you bear with nme for one second. | apologize. A
right. | have now forwarded an exhibit to counsel who
will forward it on to you shortly.

MR, CLI ZER: Judge, while that process is
going on, it's not nmy intention to have this exhibit
mar ked or offered. | just want to reviewit with the
witness. So |I'mlaying that out there for what it is.

JUDGE HATCHER: Thank you, M. dizer. |

appreci ate the update.

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

107



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WO-2020- 0190, Vol 1

BY MR CLI ZER:

Q M. digschlaeger, can you please tell ne once
you' ve received a copy fromyour counsel ?

A I will.

JUDGE HATCHER: M. dizer, if you have any
ot her exhibits that have not previously been
di stributed, could you go ahead and do that now? Thank
you.

MR CLIZER. | would hope this is actually ny
| ast one.

JUDGE HATCHER: Thank you.

MR. JOHNSON: | have forwarded on the exhibit
to M. digschlaeger

JUDGE HATCHER: | have forwarded it on ny end.

THE WTNESS: |'mat the exhibit and | have
opened it up.

MR CLIZER. Al right. For the sake of the
record, I'd like this to reflect that this is what the
OPC is purporting to be a copy of Karen Lyons' rebuttal
testinmony filed in Docket No. WO 2019-0184. Again, |
won't be asking M. digschlaeger to verify that.
Normally 1'd be offering it. I'minstead sinply w shing
to know whet her or not he agrees with certain statenent
that Ms. Lyons said fromhis own personal opinion.

Again, 1'd Iike the record to reflect what |I'mreferring
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to.
BY MR CLI ZER
Q So M. digschlaeger, if you could turn to

page 3 of that docunent.

A | amthere.
Q | f you could read aloud for ne just lines 3
t hrough 6?

A. Al right.

Question. Is it possible to determ ne what
specific ratemaking el enments give rise to an NOL?

Answer. No. NOLs are cal culated on an
overal |l basis and are not split out for accounting
pur poses by the various tax deductions that may
contribute to an NOL situation.

Q Now, M. digschlaeger, | sinply ask, do you
agree with the statenent that Ms. Lyons provided in
response to that question?

A. | do.

Q Thank you. And then can we do the sane thing
for lines 16 at page -- hang on one second. Make sure |
get this right.

Actually you know what? | won't ask any
further questions. And | have no further cross. Thank
you.

JUDGE HATCHER: Thank you, M. Cizer. The
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bench does have a coupl e questi ons.
QUESTI ONS BY JUDGE HATCHER:

Q M. digschlaeger, I'd like to follow up on
your answer, that very last answer to M. Cdizer's
guestion. Wat is the difference between your view then
and Public Counsel's view given that you agree wth that
statenment that NOLs are cal cul ated on an overall basis
and not split out for accounting purposes?

A. Well, | think where that inquiry was going
i nvol ves the question of assum ng you have an NOL
situation for a conpany or a utility how do you split
that out between different rate elenents. And | think
what Staff has indicated in the past, and we would still
agree with, is you really can't not by any -- there's no
one correct way to do that if you have to doit. And to
us, to Staff in past cases the whol e question was noot
because we believed there was no NOL generated during
the I SRS period. So the question really didn't get
dealt wth.

But M ssouri-Anerican thought el sewi se and
argued or asked the IRSto rule that the so-called wth
and wi t hout nmethod shoul d be used to determ ne the
anount of NOL that should be assumed hypothetically be
inmputed into the SRS rate process. So it's a

convol uted way of probably answering your question. |
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don't know that we disagree with OPC on the basic
technical point. It's just that the IRS ultinmately
determned to agree with the Conpany and di sregard the
Staff's and OPC s argunents in the case.

Q Thank you. [1'd like to talk about ny ounce of
prevention quote that | asked M. Riley about. | felt
that your testinony also |leaned in that direction. Can
you expand on that, because |I'mworried now that from
what M. Riley said is that this one snmall change coul d
mushroominto a nuch |arger issue for the Conm ssion
down the road.

A. Let ne answer that in a couple of pieces.
First of all, is this going to be a precedent for other
utilities. It is stated within the PLR it is stated
within all PLRs that they are not taken as precedent for
anyone el se other than the taxpayer and the specific
ci rcunstances that they discuss in a PLR request. Staff
interprets that as neaning that the PLR to the extent
t he Conmm ssion needs to take that into account only
applies to Mssouri-Anerican, only applies to
M ssouri-Anmerican as long as it has an NOL on its books,
and only applies to I SRS rate proceedings, not to
general rate cases.

So for that reason -- So no other utilities,

or at least Staff views it as this really doesn't
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establish precedent for any other utility or for any

ot her venue other than I SRS cases. So | think the
inpact is quite limted and just because anot her conpany
i n anot her type of case may raise the sane argunents, |
don't think they can use the PLR as direct support for
that and we would look at it in the sane way as we did
in the past for M ssouri-Anerican.

Maybe to tal k about the ounce of prevention
concept a little bit. | agree that in this particular
case in these particular circunstances the Conmm ssion
shoul d take an attitude of an ounce of prevention
preventi ng sonet hi ng worse happeni ng overall. By
sonet hi ng worse, | nean the potential |oss of the
accel erat ed depreci ation deducti on.

The reality is that what the IRS said in this
PLR only applies or only nmust be taken into account for
much | ess than 1 percent of the dollar values that were
actually at issue in the case. | think in each case
t here was sonewhere between 800, 900, 000, naybe up to a
mllion dollars at issue. When all is said and done,
because of how the IRS ruled on the PLR, only sonewhere
between 5 to $10, 000 per case ultinately was at issue
and needs to be charged to the custoners.

G ven, you know, given the hypothetical choice

of do we fight what the IRS is doing sonehow or do we
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accept it, given the very small volune of dollars,
don't think that would be a hill | would recomrend that
we clinb.

Q Thank you. And to follow up on that concern
can you give nme sone exanples of tools that the
Comm ssion has avail abl e should the I RS reverse itself,
should OPC call the IRS and say hey, you just assuned
this fact and the I RS says oh, ny gosh, you're right, do
we have prudence reviews, true-ups? How would that work
if we needed to walk this back if the ounce of
preventi on was unnecessary?

A. Well, and I don't have any kind of detailed
know edge of what recourse the Comm ssion mght have if
it ultimately chooses not to accept the IRS' s finding in
this particular case. | assune there nay be sone way to
appeal in court. | assune there may be sone ways to
appeal directly to the IRS. It could be that the
Conpany woul d be able to submt a new PLR request based
on whatever information was included in its order.
Beyond that, | don't think I can be any nore specific
than that. |['ll leave it at that.

Q My question was a little bit different. Let's
assune that the Comm ssion says we're going with this
ounce of prevention strategy and by the tine of the next

general rate case. Wuld the Conm ssion then have an
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opportunity to I ook back on this 35,000 and say t hat
actually wasn't the correct finding, the IRS has issued
a new statenent or whatever hypothetical you'd want to
fit in, is there a way to wal k back this 35,000

adj ustnent at the next general rate case or sonetine in
the future?

A. Well, | think the Conmission retains its
prerogatives to set rates, including | SRS rates, and as
| noted in ny testinony certainly the I RS does not
directly set ISRS rates or any other kind of utility
rates in its pronouncenents in its PLRs. So | think
technically yes, the Comm ssion would have the ability
to change its mnd. Parties would have the ability to
ask it to change its mnd. Based on the evidence, they
could find -- they could reverse thenselves. At this
juncture | don't think that would be a w se course of
action, particularly if the dollars involved renain as
smal | as what they have been now and in the past cases.

Q Ckay. And one last question. |In reference to
your rebuttal testinony beginning on page 8, could you
explain your concern with M. WIlde's direct testinony
fromhis pages 11 through 12 without getting into
confidential information?

A. Well, | can certainly try. | interpreted

M. WIlde's rebuttal testinony, as well as other
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coments he has nade off the record, both going back to
past cases as well as this case as M ssouri-Anmerican
bel i eves there nmay be a problemin the normalization
sense for the Comm ssion to deduct deferred taxes in

| SRS cases fromrate base when the underlying revenues
fromthe I SRS had not yet been charged to custoners. M
concern is that's what we do as an absol ute standard
course of action not only in I SRS cases for close to 20
years now but in general rate cases.

What the Conmm ssion does is they establish a
rate base cutoff point, they reflect plant bal ances out
to that point at the sane tine, they match that wth the
same val ues at the sane tinme for accunul at ed
depreci ation and they do the exact sane thing for
accunul ated deferred i ncone taxes and they derive those
val ues fromthe Conpany's books. The Conpany does not
wait to receive revenues before they book the associ ated
deferred taxes, accunul ated depreciation, for that
matter plant dollars. And to now suggest that what the
Commi ssion has been doing specifically in | SRS cases for
close to 20 years sonehow now falls afoul of the
normal i zati on provisions which have al so been in place
for decades to ne that's sinply not credible.

JUDGE HATCHER: Thank you. Are there any

ot her questions from Conmm ssioners? Any Comm Ssi oner
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guestions? Hearing none, let's nove to
recross-exam nation. M. Cooper, you're first up.
MR. COOPER: Thank you, Your Honor.

RECROSS- EXAM NATI ON BY MR, COOPER:

Q M. digschlaeger, just very briefly. In your
| ast answer | think you were descri bing your
di sagreenent with M. Wlde's testinony as to ruling 8;
is that correct?

A Yes.

Q | believe you were at the hearing earlier
t oday, and would you agree with M. Wlde in that the
adj ustnent that's been proposed here is appropriate
under ruling 9?

A Well, | didn't necessarily fully follow that.
My understanding is the request for ruling 8 is
fundanental ly different than the request for ruling 9
and 10, because ruling 9 and 10 assunes the existence of
an NCOL whet her actual or hypothetical. As | understand
it fromM. WIlde' s testinony, ruling nunber 8 is not
dependent upon an NOL at all. It mght apply in
situations where a utility is not in effect in an NOL
situation. So I'mnot sure how to reconcile what
M. Wlde said earlier to how !l interpret at least his
testi nony. Perhaps that bears further discussion. To

the extent |I'm not understanding ruling 8 fully, | would
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be happy to be further educated.

Q Let nme back up because really nmy question is
nore sort of high | evel than where you were headed with
that, which is you' ve recormended that the $35, 328
adj ustnent be nade in this case, correct?

A Yes.

Q And you're satisfied that ruling 9 supports
t hat adj ustnent, correct?

A. That position is based upon our interpretation
of ruling 9, yes.

Q And if the adjustnent is nade in this case and
it's made based upon your understanding of ruling 9,
ruling 8 sort of falls away. There's no need to address
that here in this case, is there?

A | think I would agree with that anal ysis.

MR. COOPER: That's all the questions | have,
Your Honor.

JUDGE HATCHER: Thank you, M. Cooper. M.
Aizer?
RECROSS- EXAM NATI ON BY MR, CLI ZER:

Q Good afternoon again. In response to the
Commi ssion's question regardi ng the ounce of prevention,
you basically stated sonething to the effect that this
only applies to Mssouri-Anerican Water, it only applies

if it had an NOL on its books and it only applies to

TI GER COURT REPORTI NG LLC 117
WAV TI GERCR. COM  573. 999. 2662



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

WO-2020- 0190, Vol 1

| SRS rates or cases; is that fundanmentally correct?

A Yes.

Q | want to focus on just the second one. So
again, your position is this only applies, the Private
Letter Ruling only applies if the Conpany actually has a
net operating |loss on its books?

A. Well, | think as has been discussed at great
| ength both in testinony here today, the I RS appears to
have a different working definition of NCL in the
context of ISRS rate cases than Staff or OPC in the
past; but with that caveat, | think | agree with your
st at enent .

Q Your explanation that the IRS has a different
wor ki ng understanding, that's based on the | anguage in
the facts section where the IRS determned -- well,
where the IRS included as a fact that there was an NCL
or a taxable loss as they referred to it; is that
correct?

THE COURT REPORTER I'msorry. M. di zer,
coul d you repeat that question again?
MR CLIZER | will do ny best. That was a
little convol ut ed.
BY MR CLI ZER
Q Al right. Your determnation that the IRS

has a different understanding of the NOL as it rel ates
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to | SRS cases was based on the fact that was included in
the Private Letter Ruling that said MAWC had an NCOL. Is
that basically correct?

A. Ch, yeah. | think |I stepped throughout --
reanalyzed it in ny direct testinony and rebuttal
testinony. Basically we relied upon certain statenents
made by the IRS in what | think was | abeled the facts
section and how those interrelated ultimately with how
the IRS ruled on ruling request nunber 9.

Q Wul d you happen to have a copy of the Private
Letter Ruling in front of you?

A | can get it. | have it.

Q Can you go right to the bottomright above the
-- sorry. |'mon page 22 of 23.

A Ckay.

Q That's the version that was attached to
M. WIlde's testinony. The first paragraph starts with
12, the next with accepts, the next wwth this, and the

next one with this ruling is based upon information.

A Yes, |'mthere.
Q Do you foll ow?
A. Yes.

Q You woul d agree with me that that penultimte
paragraph reads this ruling is based upon informtion

and representati ons submtted by taxpayer and
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acconpani ed by penalty of perjury statenents executed by
an appropriate party. Wile this has not verified any
of the material submtted in support of the request for
ruling, it is subject to verification upon exam nation.

Do you agree with that?

A. | do agree with you that that is what this
st at es.
Q If the IRS were to |ater nake a determ nation

that there was a m sstatenent of fact about the
exi stence of an NOL and withdrew its PLR, woul d that
change Staff's position?

A Qur entire position on this case is based upon
the PLR If the Conpany were under sone certain
ci rcunstances to withdraw that or revoke it, yes, that
woul d change our position.

MR CLIZER. | don't think |I have any further

-- no, | have one | ast question.
BY MR CLI ZER

Q This one is alnobst out of curiosity. Is it
your position that a conpany can both have a net
operating |l oss and not have a net operating | oss
si mul t aneousl y?

A. | think the best way to answer that is no. |
t hi nk what obviously gives rise to the question is again

the RS and M ssouri-Anerican providing a different
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under standi ng and definition of NOL than what Staff
under st ood and understands that definition to be. So |
suppose an NCOL may be considered not to exist saying
Staff or OPC s understanding, but it mght exist in
alternatively Mssouri-Anerican's or the IRS s
under st andi ng.

Q Again, the IRS understanding in this case is
what was printed in the facts section of this Private
Letter Ruling; that's where Staff is com ng fronf

A Yes.

MR. CLIZER. Now | have no further questions.
Thank you.

JUDGE HATCHER: Thank you. And back to
M. Johnson for redirect.

MR, JOHNSON: Thank you, Judge.
REDI RECT EXAM NATI ON BY MR JOHNSON:

Q M. digschlaeger, back at the begi nning of
your questioning M. Cizer for OPC had you reference
the testinony of Karen Lyons froma prior |ISRS
proceedi ng. Do you renenber that?

A | do.

Q And essentially that testinony stated that
NCLs are cal cul ated on an overall basis and you agreed
wth that statenent, correct?

A. Yes.
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Q |s that fact the basis of Staff's
reconmendation in this case?

A. No. | nean, and maybe to give that a little
nore explanation, no. In prior |ISRS cases the Conpany
argued hey, an NOL exists and this is how you shoul d
account for it in the context of the SRS rate case. W
di sagreed in prior cases with these proposed with or
wi t hout nmethod. W believed it was not an appropriate
way of assigning an NOL to | SRS cases in the event that
such an assi gnnent was necessary and suggest ed
alternative ways of doing it.

So regardl ess of whether their NOLs are
cal cul ated on an overall basis or not, there may be sone
circunstances in which there's a legitimte NOL existing
whi ch woul d need to be allocated in sonme way to | SRS
pl ant as opposed to non-1SRS eligible plant or other tax
deductions that nay give rise to the NOL.

Q Right. Also, the Judge directed a couple
guestions to you regardi ng the ounce of prevention, and
i n your response you nentioned your belief that the PLR
woul d only apply to M ssouri-Anerican and only if they
had an NOL on their books. Do you renenber that?

A. Yes. In addition, being in the context of
| SRS cases, yes.

Q When you used the term NOL on their books, are
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you referencing the generation of a new NOL anount in
the given tax year or sonething el se?

A. Well, that's how we would interpret the
criteria for including an NOL in an I SRS case or in any
rate case that some NOL will be generated within the
period in question. Again, the IRS | think takes -- has
effectively taken a broader view that anytinme a conpany
has a pre-existing NOL on its books, even if it's being
used and no additional anpbunts are being generated woul d
trigger ruling nunber 9.

Q Finally, M. dizer asked you about the facts
contained in the PLR D d Staff provide comments which
were attached to the Conpany's PLR request?

A. W did. And the approach we took was the
Conpany made 12 different requests for rulings. | think
sonme of themweren't necessarily directly germane or
related to the issues in prior |SRS rate cases. Five of
t hem appeared to be we provided comments on those five,
including certainly the basis for the Staff's and
ultimately the Conmm ssion's positions and decisions in
those cases, and | believe it was clearly expressed that
the Staff took the position and the Conmm ssion has
adopted it that no -- since no NOL was generated during
t he applicable | SRS proceedi ngs none shoul d be

recogni zed for | SRS rate purposes.
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So what the IRS did with those
representati ons, whether they took theminto account,
gave them any consi deration, the docunent was silent.

Q Do you have any reason to believe the IRS did
not take those into consideration?

A. My concern would be -- Well, first of all,
they don't even nention the Staff's comments in the PLR
so certainly they don't indicate they took it into
consideration. Plus, the PLR, maybe this is standard
for all PLRs, is totally -- alnpbst totally silent as to
why the I RS has drawn the conclusions that it did.

| think OPCis correct in alimted sense that
t hey appeared to take certain factual assertions nmade by
M ssouri - Aneri can and accept them as opposed to ot her
assertions that m ght have been found in the Staff
comments. Again, they didn't talk about that. So |
don't know what they took into account.

MR, JOHNSON: Thank you. | have no further
guesti ons.

JUDGE HATCHER: Thank you, M. Johnson. That
wll take us to the first of our |ast two w tnesses.

Ali Arabian. M. Arabian, if you would unnute your
phone or conputer, | wll swear you in.

(Wtness sworn.)

JUDGE HATCHER: Thank you. And direct
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exam nation, M. Johnson?

MR, JOHNSON: Thank you. | believe we wll
mark M. Arabian's direct testinony as Staff Exhibit 302
and the supplenent to direct testinony of M. Arabian as
Exhi bit 303.

JUDGE HATCHER: They will be so marked.

ALl ARABI AN,

called as a witness, being sworn, testified as foll ows:
Dl RECT EXAM NATI ON BY MR, JOHNSON:

Q M. Arabian, will you please state your nane
and spell your last nane for the record?

A My nane is Ali Arabian spelled A-r-a-b-i-a-n.

Q By whom are you enpl oyed and in what capacity?

A "' m enpl oyed by the M ssouri Public Service
Comm ssion as a Uility Regulatory Auditor I1.

Q Are you the sane Ali Arabian who prepared or
caused to be prepared direct testinony in this matter
marked as Staff Exhibit 302 and suppl enent to direct
testi nony marked as Staff Exhibit 3037

A Yes.

Q Do you have any changes or corrections to your
t esti nony?

A No, | don't.

Q | s your testinmony true and correct to the best

of your know edge and belief?
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A Yes.

Q If I were to ask you those sane questions
t oday, would your answers be substantially the sane?

A Yes.

MR, JOHNSON: Judge, at this tine | would
offer Staff Exhibits 302 and 303 as evi dence.

JUDGE HATCHER: Thank you. Are there any
objections to the admttance of those two exhibits? M.
Cooper ?

MR, COOPER: No, Your Honor.

JUDGE HATCHER: Any objections, M. dizer?

MR. CLIZER: No, Your Honor. Thank you.

JUDGE HATCHER: Thank you. They are so
adm tted.

(STAFF EXHI BI TS 302 AND 303 WERE RECEI VED | NTO
EVI DENCE AND MADE A PART OF THI S RECORD.)

JUDCGE HATCHER M. Johnson?

MR, JOHNSON:. Thank you, Judge. At this tine
| would tender M. Arabian for cross-exam nation.

JUDGE HATCHER: Thank you. And M. Cooper?

MR. COOPER: No questions.

JUDGE HATCHER: Thank you. And M. dizer?

MR. CLIZER. No questions. Thank you.

JUDGE HATCHER: Thank you. And are there any

Commi ssi oner questions?
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Ckay. That brings us to our |last wtness for
this evidentiary hearing. Wtness Matthew Barnes, if
you woul d pl ease unnmute your phone and I wll swear you
in.

(Wtness sworn.)

JUDGE HATCHER: Thank you. And M. Johnson?

MR, JOHANSON: Thank you. Staff wll mark
M. Barnes' direct testinony as Staff Exhibit 304.

JUDGE HATCHER: Go ahead.

ALl ARABI AN,
called as a witness, being sworn, testified as foll ows:
DI RECT EXAM NATI ON BY MR, JOHNSON:

Q WI 1l you please state your nane and spell your
| ast nanme for the record?

A My nane is Matthew J. Barnes, B-a-r-n-e-s.

Q By whom are you enpl oyed and i n what capacity?

A. | "' m enpl oyed by the M ssouri Public Service
Comm ssion in the Water and Sewer Departnent as a
Uility Regulatory Auditor |V.

Q Are you the sanme Matt hew Barnes who prepared
or caused to be prepared direct testinony in this matter
mar ked as Staff Exhibit 3047

A Yes, | am

Q Do you have any corrections or changes to your

t esti nony?
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A. | do. Just a couple. On page 3, line 6, the
word Table 1 in that second sentence should be stricken
out and the sentence should read pl ease see D Tabl e
bel ow for a side-by-side conparison, and the next
sentence that starts with Table 1, Table 1 needs to be
stricken and replaced with the word this, t-h-i-s, and
that's all | have.

Q Wth those changes, is your testinony true and
correct to the best of your know edge and belief?

A It is.

Q If I were to ask you those sanme questions
t oday, would your answers be substantially the sane?

A Yes, they woul d.

MR, JOHNSON: Judge, at this tine | would
offer Staff Exhibit 304 as evi dence.

JUDGE HATCHER: Thank you. Are there any
objections to Exhibit 304 being offered onto the hearing
record? M. Cooper?

MR. COOPER: No objection.

JUDGE HATCHER: And M. dizer?

MR. CLIZER: No objection.

JUDGE HATCHER: Thank you. W thout objection,
Exhibit 304 is admtted onto the hearing record.

(STAFF' S EXH BI T 304 WAS RECEI VED | NTO
EVI DENCE AND MADE A PART OF THI S RECORD.)
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JUDGE HATCHER: M. Johnson?

MR, JOHNSON: | tender the witness for
Cross-exam nati on.

JUDGE HATCHER: Thank you. And M. Cooper?

MR. COOPER: No questions.

JUDGE HATCHER: Thank you. And M. dizer?

MR. CLIZER: No questions. Thank you, Your
Honor .

JUDGE HATCHER: Thank you. And are there any
Commi ssi oner questions?

Ckay. Hearing none, we are in the |last couple
m nutes of the hearing. So let's go over sone | ast
m nut e announcenents. | want to rem nd everyone
exhibits nust be submtted to the email address
exhi bits@sc. no.gov. Let's set a deadline of Friday for
t hat subm ssi on.

MR CLIZER  Your Honor --

JUDGE HATCHER:  Yes.

MR, CLIZER: -- when we enmail those in, would
you prefer that they be titled as Exhibit 200, 201, et
cetera, or do you want themto be titled what they
should be in terms of -- | just need a little bit of
clarification howto send the files in. Does that nake
sense? How would you like themtitled basically?

JUDGE HATCHER: As has been explained to ne,
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the data center will make sure that all exhibits are
correctly marked. So if you have the ability,

wherewi thal and the tine to mark your exhibits with the
exhi bit nunber, that would be great. And if you don't,
my understanding is that the data center will take care
of that for the parties. Does that answer your
gquestion, M. dizer?

MR, CLIZER. Yes, it does. Sorry to bother
you.

JUDGE HATCHER: No, no, no, you're fine.

COWM SSI ONER RUPP:  Hey, Judge, it's
Comm ssi oner Rupp real quick.

JUDGE HATCHER:  Yes.

COW SSI ONER RUPP:  Hey, ny battery is at 3
percent and | know you're in your announcenents. | just
wanted to say great job today. Thank you everybody for
the difficult situation even with the technical
difficulties. Just great job for handling it and
getting this done.

JUDGE HATCHER: Thank you, Conm ssioner. |
appreci ate the kind words.

Last coupl e announcenents. Bev, we have
requested an expedited turnaround so that we can get a
transcript by tonorrow.

THE COURT REPORTER: Tonor r ow?
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JUDGE HATCHER:  Eveni ng.

THE COURT REPORTER  Eveni ng?

JUDGE HATCHER: Yes. W have briefs due in
this case Friday.

THE COURT REPORTER  Just hold on a second.

JUDGE HATCHER:  (kay.

THE COURT REPORTER Is there any way it could
be Friday norning?

JUDGE HATCHER: Let ne ask the parties. W
have --

MR CLIZER. Wuld it be possible --

JUDGE HATCHER: Go ahead, M. Qi zer.

MR. CLIZER: | know that traditionally
briefing has been due on a weekday basis. Wuld it be
possi ble to nove briefing to be due on a weekend?

JUDGE HATCHER: |'m hesitant to do that. |
was vol unteering nyself to work on the weekend. The
Comm ssion wll |ikely have two agenda neetings rel ated
to this case, the first as a discussion com ng up next
Wednesday and the second with the Comm ssion deci di ng
its order in this case. Let nme |ook. That would be
June 17 and that is to neet the -- rem nd ne when the
operation of law date is. | think it was the 30th.

So that's why we have the conpressed schedul e

on the briefings. I'mfine wth extending that, but ny
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deadline is noon on Monday. |I'mwlling to try and

extend that out. Bev has asked for Friday norning.

"Il go down the counsel list, and M. dizer has asked
for sometime Saturday or Sunday. |1'Il cover that in a
second.

M. Cooper, what are your thoughts?
MR. COOPER  Well, | don't have ny calendar in

front of nme, Judge. Do you have in front of you when

the reply -- because we were going to do reply briefs as
well, weren't we?

JUDGE HATCHER: | only had schedul ed one round
of briefs.

MR. COOPER: Ckay. Then | guess I'mto a
certain extent in the same boat as M. Cdizer. | could
use anot her day or so probably.

JUDGE HATCHER: |I'mfine with going until
Sunday, Monday norning |ike 8:00 sharp.

MR. COOPER  Either works for ne. Either
works for me. | can make it work too.

MR, CLIZER  Yeah, |'d add only that any
anount of additional tinme would be hel pful.

JUDGE HATCHER: CGkay. M. Johnson, let's --

MR, JOHNSON: Wile | would very nuch prefer
not to work on the weekend, | understand the short tine

frame with this case may require it. | believe | can
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accommopdat e any schedul e the parties prefer.

JUDGE HATCHER: Ckay. Let's anend the

schedul e here and now. | will not be able to get that
out as a witten order until, what is today, Wdnesday,
until Thursday. | have to go run and go pick up the

kids after this. Final briefs are due Sunday. Bev,
transcript is due Friday as soon as you can. And there
will be no reply briefs.

Are there any other issues before we adjourn?
Okay. W are adjourned and off the record. Thank you
all for participating and thank you all for being
patient.

MR. JOHNSON:. Thank you, Judge.

MR. COOPER  Thank you.

JUDGE HATCHER: Thanks.

(O f the record.)
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Mr. Johnson?

MR. JOHNSON: Thank you, Judge. Mark Johnson
appearing on behalf of the Staff of the Missouri Public
Service Commission. Our address is 200 Madison Street,
PO Box 360, Jefferson City, Missouri 65102.

JUDGE HATCHER: Thank you. Wedo havea
couple remarks | want to make, because we are doing this
viaWebex. Everyone has been doing great thusfar. |
think we're all getting used to it alittle bit.

Everyone do please mute yourselves, and we will proceed
very slowly during this hearing to allow anyone who
wants to speak to unmute themselves.

And just anote there is a Webex chat function

that is a part of this application or web service. That
functionis not private. Itisnot confidential and it
will not be able to protect attorney-client
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agreed, Missouri-American said they did not object tgo
that finding of fact, and we're left now with what
appears to me to be a split between parties asto
viewing references to the Private Letter Ruling as
confidential or not. | think | can clear thisup with a
quick question, and | will use our previous method of
calling on counsel inthe order | just did for answers.

Do you have any objections to referencesto

the Private Letter Ruling in this case being

non-confidential? Mr. Cooper?

MR. COOPER: | think the only distinction |
need to make, Y our Honor, is that we viewed everything
-- | guess what we were agreeing to was that everything
that was a part of the publicly available Private Letter
Ruling would be public. Thedistinction I'm making is
that the Public Letter Ruling that's attached asa

17 confidentiality if acounsel needs to consult with any 17 scheduleto Mr. Wilde's testimony is the same in part

18 of their witnesses. | would highly recommend that 18 but it also contains the redacted information from that

19 nobody use the chat function. 19 publicly available Private Letter Ruling. So | guess

20 Okay. Let'sget to preliminary matters. 20 theway welooked at it wasisthat anything that'sin

21 First anissue about confidentiality. The Office of the 21 thepublic PLR could be treated publicly, but | don't

22 Public Counsel had filed a motion recently asking that 22 know that that extended to identifying the schedulein

23 the Commission recognize the fact that a publicly 23 Mr. Wilde'stestimony as public becauseit is slightly

24 available Private Letter Ruling isthe same as Appendix | 24 different.

25 M in the Company's application, and the Commission 25 JUDGE HATCHER: Okay. What | was trying to
Page 8 Page 9

1 get at isthe Public Counsel has submitted a 1 we're not going in camerafor too much of the hearing.

2 demonstrative exhibit, and let me get to Office of the 2 That'sdl that I'm trying to avoid.

3 Public Counsel. Let's see where we end up at the end of 3 MR. COOPER: Y our Honor, | agree with

4 this. Office of Public Counsel, Mr. Clizer? 4 Mr. Clizer in that what's referenced in the

5 MR. CLIZER: Let me state specifically to the 5 demonstrative exhibit, it's just a separate issue from

6 demonstrative because that appears to be the impetus 6 what we discussed in that motion.

7 behind your question. The demonstrative includes 7 JUDGE HATCHER: Okay. Okay. We have emailed

8 information relating to the Private L etter Ruling 8 briefly, again on preliminary matters, about submission

9 request that was made by the Company. That isan 9 of exhibits. | want to repeat those instructions for

10 exhibit that was attached to Mr., and | don't think I'm 10 therecord. When counsel submitstheir exhibits for

11 pronouncing it correctly, Wilde or Wilde, I'm not sure, 11 inclusion into the record, the marking of that exhibit

12 testimony. It isconfidential and the OPC is not 12 isgoing to be obtained by emailing your exhibit to

13 requesting it not be made confidential at this point in 13 exhibits@psc.mo.gov, and those exhibits can be emailed.

14 time. So the demonstrative would need to remain 14 If you are particularly talented at multi-functioning,

15 confidential regardless as to the ruling on the Private 15 you can do that during the hearing, but | would expect

16 Letter Ruling itself. 16 that that will probably be done after the hearing. 1'm

17 JUDGE HATCHER: Okay. Mr. Johnson for Staff? | 17 going to set a deadline of Friday to submit those. Dol

18 MR. JOHNSON: Staff has no objection to the 18 hear any objections to that treatment of exhibits,

19 treatment of confidential or non-confidential 19 specifically the Friday deadline? Mr. Cooper?

20 information subject to the agreement between OPC and the | 20 MR. COOPER: No objection, Y our Honor.

21 Company. 21 JUDGE HATCHER: Thank you. Mr. Clizer?

22 JUDGE HATCHER: Okay. | am not quite crystal | 22 MR. CLIZER: | have no objection to the Friday

23 clear where you want to draw the line, Mr. Cooper, but 23 deadline. Just to be clear though, if at the point in

24 1'm going to give you quite a bit of latitude to draw 24 thetime we're presenting an exhibit to the opposing

25 that line. What I'm trying to do is make sure that 25 counsdl, the witness, and, of course, you, if we were to
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1 simply add exhibits@psc.mo.gov at that point in time, 1 marked, but | think you might want to know if you can
2 would take care of thefiling or the marking as well? 2 get an exhibit specifically marked -- marked
3 JUDGE HATCHER: No. It'sgoing to be two 3 specificaly so that it is then not -- when it is not
4 different processesif you will. So the distribution to 4 admitted onto the record it's still marked. Isthat
5 counsel and to myself iswhat will be used to satisfy 5 correct, Mr. Clizer?
6 that portion of the rule and also for me to forward your 6 MR. CLIZER: | believe so. I'm attempting to
7 submission on to the Commissioners. For your exhibitto| 7 offer it under the traditional system wherein an exhibit
8 beofficially marked as entered into the record and 8 would be marked, discussed, and then offered and
9 added into EFIS, you'll need to do that second step, 9 accepted.
10 which issubmit it to the exhibits@psc.mo.gov email 10 JUDGE HATCHER: Yes, and becausethisisa
11 address. 11 virtual hearing and because of the difficultiesin
12 MR. CLIZER: All right. | understand that, 12 trying to do both of those things all at once, we've
13 but that would be after a ruling has been made asto 13 tried to bifurcate the system alittle bit, and the hope
14 whether it's -- once it's been offered and aruling has 14 wasto makethisalittle bit simpler. So let me know
15 been made astoitsinclusion, | assume? 15 how that's going at the end of the hearing, but the
16 JUDGE HATCHER: Yes. 16 thought behind this was to allow, if you wanted to
17 MR. CLIZER: Should we be sending in exhibits | 17 submit them in advance you certainly could, but | think
18 regardless of whether or not, not regardless, but should | 18 everyoneis anticipating these will be filed tonight or
19 all exhibits be sent in to be marked independent of 19 tomorrow exactly asin the traditiona system if not as
20 whether or not they are accepted or only exhibits that 20 closeintime. Soyou'll offer it, we'll discussit.
21 areoffered and accepted should be sent to be marked? | 21 Therewill be-- I'll ask for objections. There will be
22 JUDGE HATCHER: | see -- | had seen two 22 aruling. Andthenif it's admitted, great, in the next
23 different avenues so that you could do it in advanceand | 23 day or two submit it to the email address, and that's
24 submit all of your exhibits and then the ones that were | 24 how we will get it on EFIS.
25 not accepted onto the record just simply wouldn't be 25 MR. CLIZER: All right. I think | understand.

Page 12 Page 13
1 Asl said before, | don't object to the Friday deadline. 1 and cross-exam that the parties have previously agreed
2 Thank you. 2 to. Arethereany other preliminary matters before we
3 JUDGE HATCHER: Thank you. And Mr. Johnson?| 3 get started? Hearing none, let's move to opening
4 Let meremind you where we're at. Did you have any 4 statements. Mr. Cooper?
5 objection to how we're going to treat the exhibits and 5 MR. COOPER: Thank you, Y our Honor. Both of
6 specificaly | set aFriday deadlinefor al of the 6 our witnesses, Mr. LaGrand and Mr. Wilde, are on the
7 counsel to submit those to the exhibits@psc email 7 Webex and prepared to testify today. Aswediscussed in
8 address? 8 email earlier, we will also be presenting the
9 MR. JOHNSON: No objection to the process or 9 Stipulation of Facts that was filed by the parties
10 thedate. Thank you, Judge. 10 previoudly.
11 JUDGE HATCHER: Thank you. Nextonmy list |11 TheList of Issuesfiled by the partiesin
12 Staff had a motion to supplement the testimony of 12 thiscaseidentifiestwo issues. Thefirst, and | think
13 Mr. Oligschlaeger and that was presented as being 13 the most significant and the one that really getsto the
14 unopposed. The Commission will grant that motion unless | 14 heart of the case, is should MAWC's incremental pre-tax
15 there are any objectionsto be heard. 15 revenue requirement in this matter include atotal of
16 MR. JOHNSON: Judge, | would just clarify that 16 $35,328 associated with MAWC's proposal to address
17 themotionisin regard to Mr. Arabian's testimony. 17 alleged normalization violations related to eligible
18 JUDGE HATCHER: I'm sorry. You are correct. 18 infrastructure system replacementsincluded in MAWC's
19 | had that wrong remark. Mr. Arabian'stestimony. Are 19 current ISRS, currently effective ISRS.
20 there any objections? 20 That $35,328 adjustment to the incremental
21 MR. CLIZER: The OPC does not object. 21 pre-tax revenue requirement referenced by theissueis
22 JUDGE HATCHER: Thank you. And hearing none | 22 proposed in order to cure at the next available
23 others, it is so admitted. The motion is so granted. 23 opportunity the normalization issue identified in a
24 That isal the preliminary matters that | 24 Private Letter Ruling (PLR) that MAWC received from the
25 have, and we will follow the orders of opening witnesses | 25 Internal Revenue Service.
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1 MAWC's last three | SRS cases, that's 1 inspite of the fact that that request was avery
2 WO-2018-0373, WO-2019-0184 and WO-2019-0389, concerned | 2 thorough and accurate description of the facts.
3 anissuerelated to apotential tax normalization 3 First, | would remind the Commission that as
4 violation associated with accumulated deferred income 4 isdtated in the testimony, the Commission Staff was
5 taxesand the reflection of anet operating loss within 5 given the opportunity to review the request, did review
6 thelSRS. 6 therequest, provided comments that were included with
7 The ADIT issuein those cases include both 7 therequest and indicated its belief that the request
8 accelerated depreciation and what was referred to as the 8 was adeguate and complete.
9 repairs allowance used by the Company. Inthe PLR, or 9 Second, the request provides specific
10 Private Letter Ruling, the IRS determined that the 10 information as to the Commission's findings and
11 reflection of afull deduction of applicable accelerated 11 conclusionsin aprior case, and the resulting Private
12 depreciation amounts without an offset for anet 12 Letter Ruling recognizes that during the relevant time
13 operating lossin computing the ISRS surcharge 13 period, parent, thisis a quote, parent on a
14 congtituted a violation of the IRS Code as to 14 consolidated basis and taxpayer on a separate company
15 normalization. 15 basis estimate that taxable income was earned and thus
16 The IRS, however, also ruled that there was no 16 NOLC, or the net operating loss carryover, was utilized.
17 normalization violation associated with the Commission's 17 That fact was obviously known to the IRS and did not
18 reflection of the repair allowance amounts without 18 changeitsruling that an NOL must be reflected in the
19 offset. Thus, in this case MAWC seeksto cure the 19 [SRSin conjunction with the recognition of accumulated
20 violation associated with the accelerated depreciation 20 depreciation as to the accel erated depreciation.
21 only. That request is supported by the Staff of the 21 There was no misrepresentation of the facts
22 Commission and opposed by the Office of the Public 22 presented in the PLR request nor a misunderstanding by
23 Counsel. 23 thelRS. OPC essentially asked the Commission to ignore
24 OPC Witness Riley primarily criticizes the 24 the Private Letter Ruling and reach its own conclusions
25 substance of the request for the Private Letter Ruling 25 asto thetax normalization issue. Thisseemsto bea

Page 16
1 very big ask as ultimately tax normalization is a tax

2 question for the IRS.

3 As Staff Witness Oligschlaeger states, the

4 |ISRSisthe agency designated to interpret its code and

5 to determine whether the actions of taxpayers and for

6 regulated utilities the actions of itsregulators are in

7 compliance with the IRS Code. He further points out

8 that while the IRS certainly has no direct power to set

9 utility rates, the consequences of violating the IRS

10 Codein respect to the normalization requirements are of
11 sufficient gravity to command the attention of all

12 partiesto Commission proceedings and the Commission
13 itself in regard to tax normalization issues in rate

14 proceedings.

15 This Commission previously recognized that the
16 RS ruling would have some import. Inits Report and
17 Order in File No. WO-2019-0184, the Commission directed
18 Missouri-American to file a notice with the Commission
19 within 10 days of the issuance of a conclusion or

20 statement of violation from the Internal Revenue Service
21 concerning a possible violation of its consent order

22 and/or normalization rules. MAWC so timely filed the
23 PLR with the Commission shortly after receipt.

24 Because of the IRS's ruling that the Company

25 violated the tax normalization rulesin regard to
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applicable ADIT associated with accelerated depreciation

amounts, afailure to cure the normalization violation

in some fashion could cause MAWC to lose significant tax
benefits currently benefiting customers. Specificaly,
MAWC could loseits ability to claim accelerated tax
depreciation deductions. Accelerated tax depreciation
allows the Company to expense investments faster for tax
purposes than for book purposes. This differential
sometimes described as a zero interest |oan from the
government is areduction to rate base. All else being
equal, both the Company's revenue requirement and the
customers rates are lower when the Company can utilize
this tax treatment.

Making the adjustment as proposed by the
Company and Staff in this case has several benefits.
First, addressing the matter in this manner provides
more certainty in terms of truly curing the issue with
respect to the IRS. As Company Witness John Wilde
explains, the IRS requires normalization violations to
be remedied at the next available opportunity. Making
the adjustment here would do so.

Second, addressing the issue within the
current SRS ensures that the Company collects no more
and no less than the identified amount and allows
recovery to be received from only those customers to
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1 which the ISRS applies. 1 currently effective ISRS.
2 Lastly, asapractical matter, the relatively 2 Missouri-American's | SRS recognizes
3 small amount associated with the cure makes this 3 accumulated deferred income taxes along with the above
4 solution very manageable. Staff Witness Matt Barnes 4 referenced or the previously referenced net operating
5 computes the difference in rates based on whether the 5 loss deferred tax asset associated with the eligible
6 $35,328 isincluded or not. That differenceinratesis 6 infrastructure system replacementsincluded in MAWC's
7 extremely small. 7 current ISRS. Therefore, we believeit certainly
8 The differenceis so small, in fact, that it 8 complieswith the statute.
9 does not seem to make any sense to essentially play a 9 I'd like to close with an excerpt from the
10 game of chicken with the IRS over thisimpact as 10 Commission's transcript in File WO-2019-0184. On pages
11 encouraged by the OPC given the significant adverse | 11 26 to 29 of the transcript, then Commissioner Hall asked
12 impact for the Company and the customersiif thereisa | 12 both Staff and OPC counsel their clients position in
13 tax normalization violation and loss of accelerated 13 regard to whether they would recommend inclusion of the
14 depreciation. 14 calculated net operating loss if the Commission found
15 Now, the second issue that was identified on 15 that failure to do so would be atax normalization
16 theList of Issues, which | do not necessarily see as 16 violation.
17 being unique, was should MAWC's incremental pre-tax | 17 Ms. Shemwell for the Public Counsel stated as
18 revenue requirement in this matter include recognition | 18 follows, and I'm starting on line 9 of -- excuse me,
19 of deferred taxes associated with accelerated 19 line 14 of page 27. Ms. Shemwell said, "Public Counsel
20 depreciation tax timing differences. 20 strongly recommends that the Commission alow the IRS to
21 Section 393.1000(1)(a) indicates that 21 interpret its own rules and the Company is on a path to
22 appropriate pre-tax revenues associated with an ISRS | 22 ask the IRS to do that and so the Commission should not
23 include accumul ated deferred income taxes and 23 get out in front of the IRS would be our
24 accumulated depreciation associated with eligible 24 recommendation.”
25 infrastructure replacements which are included in a 25 Commissioner Hall stated "What if we got a

Page 20 Page 21
1 privateletter ruling consistent with the Company's 1 Commissioner Rupp.
2 position?' 2 JUDGE HATCHER: Thank you, Commissioner. Was
3 Ms. Shemwell stated "Then | believe the 3 that somebody with a question?
4 Commission should accept the IRS's recommendation or its | 4 COMMISSIONER KENNEY: Kenney has no questions.
5 decision." 5 JUDGE HATCHER: Thank you, Commissioner
6 Commissioner Hall stated "And set the ISRS 6 Kenney.
7 accordingly? 7 CHAIRMAN SILVEY: Silvey has no questions.
8 Ms. Shemwell stated "Well, | don't see any 8 JUDGE HATCHER: Thank you. All right,
9 reason the Commission would violate or had suggest the 9 Mr. Johnson, please go ahead with your opening.
10 Company violate an IRS regulation." 10 MR. JOHNSON: Thank you, Judge. Good
11 Ms. Shemwell described in that case exactly 11 afternoon and may it please the Commission. My nameis
12 where we aretoday. The Commission haswaited for the | 12 Mark Johnson, and | am representing the Staff of the
13 IRStoweighin. The RS hasweighed in and indicated 13 Commission before you today. As Mr. Cooper indicated,
14 that failureto reflect a net operating lossin regard 14 the parties have presented two issues to the Commission.
15 to the accumulated deferred income taxes associated with | 15 However, Staff believes these issues are part and parcel
16 accelerated depreciation was atax normalization 16 and canreally be boiled down to asingleissue. And
17 violation. 17 that is should Missouri-American'sincremental pre-tax
18 The Commission should approve the adjustment 18 revenue requirement in this | SRS case be adjusted to
19 proposed by MAWC to curethisviolation. That'sall | 19 account for net operating loss amounts consistent with
20 have, Y our Honor. 20 thelRSrulingsin the recent Private Letter Ruling
21 JUDGE HATCHER: Thank you, Mr. Cooper. Are |21 requested by Missouri-American and to cure any past
22 there any Commissioner questions for Mr. Cooper before | 22 normalization violation.
23 we move on to the next opening statement by Staff? I'll 23 Staff believes the answer to this question is
24 give everyone amoment to unmute. All right. 24 yes. Assuch, Staff hasincluded an amount in its
25 COMMISSIONER RUPP: No questions from 25 recommended | SRS revenue requirement to account for net
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Page 22
operating loss and recommends the Commission include an

adjustment totaling $35,328 to cure past normalization
violations.

The issue of the recognition of net operating
lossesin ISRSis not anew one to this Commission.
Thisissue has been addressed in some manner in each of
Missouri-American's last three ISRS proceedings. In
each of those cases, Staff and the Office of the Public
Counsel opposed the reflection of NOL amountsin ISRS

while Missouri-American claimed failure to do so could
result in aviolation of the IRS Code's normalization
requirement.

Now, two of those cases were litigated: Case
Nos. WO-2018-0373 and WO-2019-0184. And ultimately the
Commission agreed with Staff and OPC's positions finding
that there was no evidence of NOL s being generated
during the | SRS periods and as such ordered the full
amount of the applicable accelerated depreciation and
repair allowance deductions available to
Missouri-American be reflected in ISRS rates.

However, as| just indicated and as stated in
Staff's recommendations, testimonies and positions filed
in this case, Staff now recommends reflection of an NOL
amount in ISRS. Y ou may ask what has changed. Well,
following the issuance of the Commission's order in
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WO-2018-0373, Missouri-American made arequest for a

Private Letter Ruling from the IRS generally inquiring
into whether the Commission's treatment of net operating
losses in setting Missouri-American's ISRS rates
constituted a violation of its normalization
restriction.
In the course of preparing its request,
Missouri-American shared drafts with Staff and Staff
provided input and substantial feedback, including
explanations and justifications for its positions taken
in the recent Commission proceedings. These comments
were attached to the PLR request sent to the IRSfor its
consideration.
In early December of 2019, the IRS provided
its Private Letter Ruling. sinceitsissuance, Staff
has reviewed it and through its analysis concludes that
the IRS has determined that the Commission's actionsin
prior ISRS cases did constitute a violation of the IRS
Code's normalization restriction. Specifically the PLR
indicates agreement that Missouri-American incurred a
tax loss during the ISRS periodsin prior cases due to
the addition of ISRS plant and that this loss must be
reflected in ISRS rates due to the normalization
requirement.
In Staff's view, this finding effectively

© 00N O WN P

NNRNRNNNRRRRRRRRR R
OB WOWNRPOOO~NOUDWNERO

Page 24
demonstrates IRS support for Missouri-American's

positionsin prior casesthat ADIT associated with ISRS
plant additions must be offset by an assumed NOL in
order to comply with the IRS Code.

However, as Mr. Cooper stated, the IRS also
determined that the Commission's treatment of reflecting
afull deduction of applicable repair allowance amounts
did not violate the normalization restrictions within
the Code and it is this finding that has resulted in the

necessary adjustments to comply with the PLR's findings
being relatively immaterial.

Failure to cure these normalization violations
could potentially result in Missouri-American losing its
ability to utilize accel erated depreciation and
ultimately that result could cause higher rates for its
ratepayers.

Now, while it was stipulated in
Missouri-American's most recent | SRS case, WO-2019-0389,
that in the event the IRS found in Missouri-American's
favor disputed NOL amounts from prior SRS cases should
be deferred through an AAO, Staff does not object to the
Company's proposal to collect these amounts in this ISRS
proceeding. Doing so now, as explained by the Company,
has its benefits. Namely, including the amount in this
proceeding allows the past violations to be cured as

© 0O ~NO O~ WNBRE

el <l
O wWNPRO

16
17
18
19
20
21
22
23
24
25

Page 25
quickly as possible. The applicable amounts would also

be recovered only from those customers to which the ISRS
applies. And as the necessary amounts are relatively
small the impact to ratepayers would be minimal.
Therefore, it is Staff's position that the
Commission account for a net operating loss amount in
Missouri-American'sincremental pre-tax revenue
requirement in this matter consistent with the PLR
requested by Missouri-American.
The Commission should also include an
adjustment totaling $35,328 to cure any past
normalization violations committed by the Company, and
as such Staff recommends the Commission approve its
recommended | SRS surcharge revenues in the incremental
pre-tax revenue amount of $9,725,687 and approve the
rates recommended by Staff in its direct testimony.
| have with me today Staff Witness Mark
Oligschlaeger who will provide testimony relating to the
net operating loss issue and to the impact of the PLR
requested by Missouri-American, Ali Arabian who
sponsor's Staff's recommendation, and Matthew Barnes who
will provide testimony on Staff's recommended rate
design. They will be happy to answer any questions you
may have. Thank you.
JUDGE HATCHER: Thank you, Mr. Johnson. Are
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1 there any Commissioner questions for Mr. Johnson? All 1 make false representations to the IRS in the course of
2 right. Hearing none, Mr. Clizer, for the Public 2 reguesting its Private Letter Ruling and that has thrown
3 Counsel? 3 everything into confusion. Now, to get more specific
4 MR. CLIZER: Good afternoon. May it please 4 into this, | would like to draw the Commission's
5 the Commission. So why are we here today? We've 5 attention to the OPC's demonstrative.
6 aready heard from the Staff of the Commission and we've | 6 And before | go any further, Judge, my
7 heard from the Company, and the general ideaisthat we 7 understanding isthat people outside of this Webex will
8 have aPrivate Letter Ruling from the IRS that talks 8 not be able to see the demonstrative?
9 about normalization violations. Now, both Staff and the 9 JUDGE HATCHER: Yes, Mr. Clizer, that's
10 Company would have you believe that the primary question | 10 correct. I've forwarded that to the Commissioners so
11 involvedin al these prior ISRS cases was whether or 11 they will be able to view it while you're talking, but
12 not anet operating loss created a normalization 12 it'snot posted up on any shared screen and our video
13 violation. That's not true. 13 feed isaso not the video that is being broadcast.
14 The primary question as identified by Staff 14 MR. CLIZER: All right. Inthat case, Judge,
15 Witness Mr. Oligschlaeger himself was whether or not a 15 | will acknowledge the point at which my discussion of
16 net operating loss, or NOL, ever existed, and this 16 the demonstrative reaches confidential information and
17 Commission twice determined that the Company had not 17 theneedtogoincamera. Until then | will just
18 suffered anet operating loss. Then the Company decided | 18 discuss the non-confidential portions through the course
19 to appeal both of those decisions. And the Western 19 of the rest of my opening, if that's agreeable to you.
20 District Court of Appeals twice told the Company the 20 JUDGE HATCHER: Yes. Please go ahead.
21 Commission got it right. Y ou have not suffered a net 21 MR. CLIZER: All right. So the OPC has set
22 operating loss. 22 forth the historical background behind these cases. The
23 So how did that factor into the current 23 first thing that we've talked about is what this
24 situation? Well, the sad fact of the matter iswhile 24 Commission reached inits decision in the 2018-0373
25 this should have been resolved, the Company decided to 25 case. Now, the first and most important thing | want
Page 28 Page 29
1 this Commission to recognizeis No. 20. MAWC didnot | 1 effective because they concerned situations where there
2 generate any NOL in the 2018 ISRS period. That wasthis| 2 wasan NOL but there wasn't onein thiscase. This
3 Commission'sfinding of fact. Andin No. 19, this 3 decision was again appealed to the Court of Appeals who
4 Commission also noted that the Private Letter Rulings 4 again affirmed this Commission got it right, the Company
5 that they wanted -- I'm sorry, the Company wanted to 5 doesnot have an NOL.
6 rely on were not appropriate because they concerned 6 And now, Judge, | think wewill needto goin
7 companiesthat actually had suffered a net operating 7 camera.
8 loss. If wegodown alittle bit, we can see what the 8 JUDGE HATCHER: Okay. Give mejust a second.
9 Commission ultimately decided isthat although the ISRS | 9 Well goin camera. Sorry about that. We've got to
10 statute requires recognition of ADIT, which might 10 coordinate with IT. Okay.
11 include reflection of an NOL, we cannot allow MAWC to | 11 (REPORTER'SNOTE: The following part of the
12 reduceits ADIT balanceto reflect an NOL that doesnot | 12 proceeding isin camera.)
13 exist. 13
14 Now, like | said, this decision was appealed 14
15 by the Company to the Court of Appeals and the Court of | 15
16 Appedsaffirmed. It said look, the Commission found 16
17 that no NOL was generated so we don't have to worry 17
18 about whether or not there's a normalization violation 18
19 because you don't even have an NOL. That wasthefirst | 19
20 case. 20
21 The second case was much strongly litigated, 21
22 but this Commission still reached the exact same 22
23 conclusion. The Company does not have an NOL. Once | 23
24 again, this Commission also noted that the Private 24
25 Letter Rulings upon which MAWC arerelying werenot | 25
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1 (In camera session) 1 there'sno normalization violation and hence nothing

2 2 that needsto be adjusted. It'svery, very simple.

3 3 Now, the attorney for Missouri-American Water
4 4 suggested that the OPC was requesting a big ask of the
5 (REPORTER'S NOTE: At thispoint, public 5 Commission by asking us -- asking the Commission to go
6 session resumed.) 6 againstthe IRS. Let'sbe clear. That's not what the

7 JUDGE HATCHER: Okay. Thank you for your 7 OPC isreguesting.

8 patience. | am just waiting for confirmation from our 8 The OPC is requesting that you follow the

9 computer department. Okay. We are back on. Mr. 9 letter of the Private Letter Ruling and say only if a

10 Clizer, wasthat the conclusion of your opening 10 net operating loss existsis there a normalization

11 statement? 11 violation but to acknowledge that no net operating loss
12 MR. CLIZER: No, it was not, Y our Honor. 12 exists asyou aready have done and as the OPC will
13 JUDGE HATCHER: Okay. Please continue. 13 continueto prove. The big ask in this caseis actually
14 MR. CLIZER: Thank you. Sowherearewe? The| 14 what the Company isrequesting. The Company is

15 onething that Mr. Cooper did correctly state regarding 15 requesting that this Commission overturn both of its
16 the Private Letter Ruling isthat the IRS concluded that 16 prior decisions and overturn both of the Western

if there was a net operating loss there was a
normalization violation. The OPC's point is that there
isno net operating loss. The Commission has already
determined that. The IRS Private Letter Ruling did not
overturn that because the IRS was never asked if there
was a private -- sorry -- if there was a net operating
loss. Soit'snot anissue. Instead what isleftis
already what the Commission has determined, no net
operating loss. And if there's no net operating |oss,

17
18
19
20
21
22
23
24
25

District appellate decisions that confirmed this
Commission's prior decisions to determine thereis a net
operating loss based exclusively on facts as represented
to the IRS and not what the IRS actually determines.
That is a huge outcome and is one of the two
major precedential problems that the Commission is
facing with this case. The second one, and | want to
bring this to address the issue regarding 35,000. Both
Staff and the Company have insinuated that because this
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Page 34
caseis only worth 35,000, it's not abig deal. The
problem, and the OPC will again represent this through
the course of the case, isthat the effect of this
decision could fundamentally alter how tax treatment is
handled for al utilities that appear before this
Commission. In other words, the effect of this case
could be in the hundreds of millionsif not billions.
There's avery serious issue regarding whether or not a
company can claim a net operating loss based on the fact

that it does not immediately receive revenue from plant
that it putsinto service.

The Western District has already expressy
rejected that argument and the IRS never touched it.

All we are asking is that the Commission continue to
follow the law and say that no net operating loss exists
and not accept the Company's invitation to overturn
decades of precedent.

Finally, | would point out that even if you
disregard everything previously there are till problems
with this case. That is because neither Company nor
Staff has taken into consideration important aspects of
this net operating loss adjustment calculation, in
particular the two other forms of revenue that the
Company is receiving that offset and eliminate the
claims net operating loss. Thefirst is Contributions
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In Aid of Construction. Thisisexplainedin

Mr. Riley's rebuttal testimony, but essentially
Contributions In Aid of Construction are now considered
taxable income thanks to the 2017 Tax Cuts and Jobs Act.
As taxable income, the CIAC related to the
I SRS cases would have to be included in revenues as an
offset to NOL, but neither Company nor Staff have
included CIAC. Hence, an immediate and obvious problem.
The second and more substantial problem isthe
fact that the revenue -- sorry, the pipes that are being
put into place through this ISRS of generating revenue
for the Company. Those pipes are being used to
transport water, which is being sold for profit, hence
producing arevenue stream that can offset any claimed
NOL that the Company wishesto argue.

I've aready said several times the OPC will
present the testimony of Mr. John Riley. He's an expert
on tax. He's been cited to by this Commission multiple
times in the past on this case and has been cited by the
Court of Appeals multiple timesin the past as to this
particular case.

The OPC is simply asking the Commission to
affirm its prior decisions that no NOL existed and
because no NOL existed there is no normalization
violation even under the plain ruling provided in the
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Commission's -- sorry, the IRS's Private L etter Ruling.
With that, I'd ask if there are any questions and thank
the Commission for their time.

JUDGE HATCHER: Thank you. Arethere any
Commissioner questions for Mr. Clizer?

All right. Hearing none, let's move on to our
witnesses. Our first witnessis Brian LaGrand.
Mr. LaGrand, let me swear you in and then I'll turn you
over to Mr. Cooper.

(Witness sworn.)

JUDGE HATCHER: Thank you. Mr. Cooper?

MR. COOPER: Judge, before | start with Mr.
LaGrand and before | forget this, we had talked about
the Stipulation of Facts and marking that as an exhibit.
| would like to mark the Stipulation of Facts that was
filed in this case by the parties as Exhibit No. 100 for
identification.

JUDGE HATCHER: Thank you.

MR. COOPER: With that, | would like to offer
the Stipulation of Facts.

JUDGE HATCHER: Arethere any objectionsto
the admittance of Exhibit 100, the jointly filed
Stipulation of Facts? Mr. Clizer?

MR. CLIZER: No objection.

JUDGE HATCHER: Mr. Johnson?
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MR. JOHNSON: No objection.

JUDGE HATCHER: Without objection, itis so
admitted.
(COMPANY'SEXHIBIT 100 WAS RECEIVED INTO
EVIDENCE AND MADE A PART OF THISRECORD.)
JUDGE HATCHER: Mr. Cooper?
MR. COOPER: We will mark the direct testimony
of Brian W. LaGrand as Exhibit No. 101.
JUDGE HATCHER: So marked.
BRIAN W. LaGRAND,
called as awitness, being sworn, testified as follows:
DIRECT EXAMINATION BY MR. COOPER:
Q. With that, Mr. LaGrand, would you state your
full name for us?
A. Yes. Brian W. LaGrand.
Q. By whom are you employed and in what capacity?
A. Missouri-American Water. 1'm the Director of
Rates.
Q. Haveyou caused to be prepared for the
purposes of this proceeding certain direct testimony in
question and answer form?
A. Yes, | have.
Q. Isityour understanding that that testimony
has been marked as Exhibit 101 for identification?
A. Yes
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1 Q. Do you have any changes that you would like to 1 filed schedule, crosswill start with Staff.

2 maketo that testimony at thistime? 2 Mr. Johnson?

3 A. No, | do not. 3 MR. JOHNSON: | have no questions. Thank you,
4 Q. If | wereto ask you the questions which are 4 Judge.

5 contained in Exhibit 101 today, would your answers be 5 JUDGE HATCHER: And Mr. Clizer?

6 thesame? 6 MR. CLIZER: | have no questions either.

7  A. Yes, they would. 7 Thank you, Judge.

8 Q. Arethose answers true and correct to the best 8 JUDGE HATCHER: Arethere any Commissioner
9 of your information, knowledge and belief? 9 questions? Hearing none, let's proceed to the next
10 A. Yes. 10 witness. | believe that is John Wilde. Mr. Wilde, if
11 MR. COOPER: Y our Honor, with that, | would 11 you could unmute yourself and | will swear you in.
12 offer Exhibit 101 into evidence and tender Mr. LaGrand 12 (Witness sworn.)
13 for cross-examination. 13 JUDGE HATCHER: Thank you. Mr. Cooper, your
14 JUDGE HATCHER: Thank you. Arethere any 14 witness.
15 objections to the admittance of Exhibit 101 to the 15 MR. COOPER: Thank you, Your Honor. We will
16 hearing record? Mr. Clizer? 16 be marking, or would like to mark | guess | should say,
17 MR. CLIZER: No objections. 17 Mr. Wilde's direct testimony confidential version 102,

18 JUDGE HATCHER: Mr. Johnson? 18 102C and the public version of his direct testimony as

19 MR. JOHNSON: No objections. 19 102P.
20 JUDGE HATCHER: Without objection, it isso 20 JUDGE HATCHER: Mr. Cooper, let'shold on. |
21 admitted. 21 am getting a notification we're having some audio

22 (COMPANY'SEXHIBIT 101 WAS RECEIVED INTO | 22 issues.

23 EVIDENCE AND MADE A PART OF THISRECORD.) 23 MR. COOPER: Okay.

24 JUDGE HATCHER: And the witness has been 24 JUDGE HATCHER: If you could please be patient
25 tendered. According to the preapproved and jointly 25 asecond, | will check with tech.

Page 40 Page 41

1 (Off therecord.) 1 capacity of VP of Tax, and | represent Missouri-American
2 JUDGE HATCHER: Okay. We'regoingtogoahead | 2 amongst the other utilities that American Water holds.

3 and forge ahead while they fix that -- or check on that 3 Q. Haveyou caused to be prepared for the

4 rather, because we do have a court reporter here. So 4 purposes of this proceeding certain direct and rebuttal

5 Mr. Cooper, let's go ahead with your direct. 5 testimony in question and answer form?

6 MR. COOPER: WeTrein the process| think, 6 A. Yes.

7 Your Honor, of marking some testimony hereand wewere | 7 Q. Isityour understanding that that testimony

8 going to mark Mr. Wilde's direct testimony confidential 8 has been marked as Exhibits 102 and 103 in both

9 and public as 102C and 102P. 9 confidential and public versions?

10 I think you're muted, Y our Honor. 10 A. | dounderstand that, yes.

11 JUDGE HATCHER: It was so marked. Andyoure |11 Q. Do you have any changes that you would like to
12 getting ready to question your witness. 12 maketo that testimony at thistime?

13 MR. COOPER: Wédll, I've got rebuttal testimony 13 A. Not at thistime, no.

14 aswell. | apologize. | have then rebuttal testimony 14 Q. If | wereto ask you the questions which are

15 for Mr. Wilde would be 103C and 103P, confidential and | 15 contained in Exhibits 102C and P and 103C and P today,
16 public versions. 16 would your answers be the same?

17 JUDGE HATCHER: All right. Thatisso marked. | 17 A. Yes, they would.

18 JOHN WILDE, 18 Q. Arethose answerstrue and correct to the best

19 called asawitness, being sworn, testified as follows: 19 of your information, knowledge and belief?

20 DIRECT EXAMINATION BY MR. COOPER: 20 A. Yes, they are.

21 Q. Mr. Wilde, would you state your full name for 21 MR. COOPER: Your Honor, | would offer at this
22 therecord? 22 time Exhibits 102C, 102P, 103C and 103P into evidence.
23 A. Yes. It'sJohn R. Wilde, W-i-I-d-e. 23 JUDGE HATCHER: Thank you. Arethere any
24 Q. By whom are you employed and in what capacity? | 24 objectionsto the mentioned Exhibits 102 and 103, both
25 A. American Water Services Company in the 25 the confidential and public versions of each?
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1 Mr. Clizer, any objections? 1 THE WITNESS: Wilde.
2 MR. CLIZER: No, Y our Honor. 2 MR. CLIZER: Wilde. | apologize. That's not
3 JUDGE HATCHER: Thank you. Mr. Johnson? 3 my intention.
4 MR. JOHNSON: No objections. Thank you, 4 Y our Honor, | am currently attempting to send
5 Judge. 5 an exhibit to opposing counsel and yourself.
6 JUDGE HATCHER: Without objection, Exhibit 102 6 JUDGE HATCHER: Okay.
7 confidential and public and Exhibit 103 confidential and 7 MR. CLIZER: Give meone second. | apologize.
8 public are admitted onto the hearing record. 8 And | should note that thisis a confidentia or rather
9 (COMPANY'S EXHIBITS 102C, 102P, 103C AND 103P 9 an exhibit that would contain confidential information.
10 WERE RECEIVED INTO EVIDENCE AND MADE A PART OF THIS | 10 JUDGE HATCHER: All right.
11 RECORD.) 11 MR. CLIZER: Mr. Cooper, would it be better
12 JUDGE HATCHER: Mr. Cooper? 12 that | send it directly to the witness or would you
13 MR. COOPER: Thank you, Y our Honor, we would 13 prefer to forward it to the witness yourself? 1'm not
14 tender Mr. Wilde for cross-examination. 14 surethat | have the witness's email address.
15 JUDGE HATCHER: Thank you. And Mr. Johnson, 15 MR. COOPER: Yeah, if you send it to me,
16 your witness. 16 Mr. Clizer, I'll forward.
17 MR. JOHNSON: | have no questions. Thank you, 17 MR. CLIZER: All right. | have sent that
18 Judge. 18 email and | am waiting for receipt.
19 JUDGE HATCHER: Thank you. And Mr. Clizer? 19 Would opposing counsel and/or the Judge please
20 MR. CLIZER: Thank you, Your Honor. I'm going 20 identify whether or not they receive a copy?
21 toask for the Court to give alittle patience here as 21 JUDGE HATCHER: | just received it.
22 I'mgoing to try and present an exhibit. So thiswill 22 MR. COOPER: | have not yet.
23 bethefirst timeI've donethisin thisformat. But 23 JUDGE HATCHER: I'm forwarding now.
24 before that, good afternoon, Mr. Wilde. How do you 24 MR. COOPER: There, | have received it.
25 pronounce your name? 25 MR. JOHNSON: | have received it aswell.
Page 44 Page 45
1 MR. CLIZER: All right. With that, | believe 1 THE WITNESS: The problem isthe witness
2 I'mready to proceed unless Y our Honor would say 2 hasn't received -- | haven't received that file yet.
3 differently. 3 JUDGE HATCHER: Okay. We're still waiting
4 MR. COOPER: Mr. Clizer -- 4 then.
5 JUDGE HATCHER: I'm sorry. Go ahead. 5 MR. CLIZER: Mr. Cooper, are you there?
6 MR. COOPER: -- | have not yet been able to 6 JUDGE HATCHER: He's muted.
7 forwardit soif you'll give mejust -- 7 MR. COOPER: Therewego. | am.
8 MR. CLIZER: Oh, of course. 8 MR. CLIZER: If you'vetaken alook at the
9 MR. COOPER: | have forwarded it. | don't 9 exhihit, | think you'll appreciatethat it'saDR
10 know whether Mr. Wilde has received it yet or not. 10 response the OPC received from the Company. | don't
11 THE WITNESS: | have not received it yet. I'm 11 know if thiswill help. If the Company iswilling to
12 looking. 12 dtipulate to the admission of the exhibit, then | can
13 JUDGE HATCHER: Mr. Clizer, do you have 13 forego any further questioning.
14 questions that we could start with that maybe aren't on 14 MR. COOPER: That's probably where we will be.
15 the exhibit while that makes its way through the 15 Gosh, I'd likefor Mr. Wildeto at least be able to see
16 interwebs? 16 it beforel did that.
17 MR. CLIZER: Actually | probably won't. 17 THE WITNESS: Could you try sending it again?
18 JUDGE HATCHER: Okay. Fair enough. Holdon |18 MR. COOPER: Yes, | will.
19 just aminute. 19 THE WITNESS: Or send it to Brian aswell and
20 (Off therecord for a couple minutes. The 20 have Brian forward it. Maybeit'sinternal.
21 court reporter had atechnical computer issue.) 21 MR. COOPER: | did send it to Brian at the
22 THE COURT REPORTER: Judge, | think I'mready | 22 sametime.
23 togo. 23 JUDGE HATCHER: Mr. Cooper, Mr. Clizer and
24 JUDGE HATCHER: Our court reporter says that 24 Mr. Johnson, | have aproposal. While we wait for
25 sheisreconnected and ready to go. 25 Mr. Wildeto get the email, would it be al right if we
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1 go ahead and go to Commissioner questions and then we

2 can come -- well, no, let's go ahead and wait for

3 Mr. Wildeto look over his exhibit. That sounds better.

4 MR. CLIZER: | was going to add that | would

5 actualy be okay with that.

6 JUDGE HATCHER: Mr. Wilde, any update on the
7 email?

8 THE WITNESS: No. I'm getting other emails

9 but not the emails yet.

10 JUDGE HATCHER: Okay.

11 MR. COOPER: I'm going to try something

12 different, Your Honor. Mr. LaGrand has accessto our DR
13 responses obvioudly. Let me point that out to him.

14 THE WITNESS: Wéll, if you just tell me what

15 DRresponseitis, | canlook that up aswell.

16 MR. COOPER: It's going to be OPC DR-1300.

17 THE WITNESS: 1400?

18 MR. COOPER: 1300.

19 MR. CLIZER: | would add specifically it's

20 Attachment 3 that was provided.

21 THE WITNESS: I'll try to find it that way.
22 JUDGE HATCHER: Okay. Mr. Cooper,
23 Mr. Johnson, do either of you have any objections to my

24 going ahead with Commissioner questions? | do have a
25 few.
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MR. JOHNSON: | have no objection.

MR. COOPER: | have no objection either. |
take it that means that these are Mr. Clizer's only
questions for Mr. Wilde?

THE WITNESS: | did receive thefile now.

JUDGE HATCHER: Let's stop thetrain.

Mr. Clizer, let's go ahead and we'll give Mr. Wilde a
few minutes to look over and get familiar and then,
Mr. Clizer, please start your cross-exam.
MR. CLIZER: Does Mr. Wilde believe he has
looked over them sufficiently?
THE WITNESS: Yes.
CROSS-EXAMINATION BY MR. CLIZER:
Q. Canyou please identify without divulging any
confidential information what the item in question is?
A. It'saschedule, one of the schedules that you
prepare with respect to submitting atax return via
efileto the IRS for 2018.
Q. Andthisisahit awkward, because I'm not
sureif it'swhat | actually sent you, but isthe
exhibit atrue and accurate copy of what was sent to the
OPC in response to the data reguest the OPC provided to
the Company?
A. ltis, yes, part of the response of the tax
return we sent in. What | have on my screenisForm
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8453-C.

Q. Let mejust double check that we're talking
about the same thing here.
JUDGE HATCHER: Mr. Wilde, if you could hold
on just aminute. Bev, I'll unmute you.
THE COURT REPORTER: Mr. Wilde's answer was
muffled.
MR. CLIZER: All right. At thispoint I'm
just going to try and move thingsaong. | would ask
that this be marked as OPC Exhibit 200 and offer it.

JUDGE HATCHER: Right. Arethere any
objections to the admittance of Exhibit 200 of Mr.
Clizer? Wasthere apublic version of that as well?

MR. CLIZER: Not to my knowledge
unfortunately.

JUDGE HATCHER: So just Exhibit 200, the
confidential version. Arethere any objections, Mr.
Cooper?

MR. COOPER: No, Y our Honor.

JUDGE HATCHER: Any objections, Mr. Johnson?

MR. JOHNSON: No, Judge.

JUDGE HATCHER: Then Exhibit 200 confidential
without objection is so admitted onto the hearing
record.

(OPC'SEXHIBIT 200 CONFIDENTIAL WAS RECEIVED
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INTO EVIDENCE AND MADE A PART OF THISRECORD.)

JUDGE HATCHER: And Mr. Clizer?

MR. CLIZER: That actually concludesthis
exhibit in a cross of alater Staff witness but needed
thiswitness to identify the foundation for it. Having
the admission been admitted, | have no further cross.
Thank you.

JUDGE HATCHER: Thank you, Mr. Clizer. As
promised, | do have some questions from the bench.

QUESTIONS BY JUDGE HATCHER:

Q. First, Mr. Wilde, can you walk me through and
describe the process for Missouri-American requesting a
Private Letter Ruling from the IRS?

A. I'msurethat -- The process by which we go
through is actually established in | think it'sa
revenue procedure. | believeitis.

MR. HATCHER: Canyou lean alittle closer to
the microphone?

THE WITNESS: Sure.

THE COURT REPORTER: Judge, he needs to do
something because I'm having a hard time understanding
him.

JUDGE HATCHER: Okay.

(Off the record.)

THE WITNESS: The process that ataxpayer goes
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1 through to request a Private Letter Ruling is documented 1 ruling request. Inthiscase, thereisone particular
2 inarevenue procedure, which | don't have off the top 2 ruling that they ruled adversely. So therewas a
3 of my head, but we can provide if the Commission would 3 conference. Staff wasinvited to that but it wasn't one
4 likeit. The processisthat you indicate to the IRS 4 of therulings that they were interested in and did not
5 that you intend to file a Private Letter Ruling 5 participate. It wasruling 3. Andit's not actualy
6 submission. The IRS might ask you to provide some 6 one of the rulings that'sin question here. So the IRS
7 preliminary information about the issue that's going to 7 then acouple weeks later issued its request or issued
8 beconsidered. Then you have -- the IRS could either 8 itsruling. That'sthe process.
9 seek written guidance from you in terms of what that 9 BY JUDGE HATCHER:
10 ruling request might be or ask you for a presubmission 10 Q. Thank you. Who submitted the Private L etter
11 conference. 11 Ruling request to the IRS?
12 In this case they asked for a presubmission 12 A. It'ssubmitted by the parent and utility
13 conference. We went to a presubmission conference. 13 itself.
14 Then we notified -- After the IRS told us yes, we would 14 Q. Who drafted it, | guess? Wasthere an
15 accept your ruling request, then we went to the 15 accounting firm?
16 Commission, notified them, Commission Staff of that and 16 A. Wehired -- Yes, we hired Deloitte to
17 asked them for the necessary participation in that 17 represent us. They have a nationally known expert on
18 ruling request process to move it forward because in the 18 the normalization rules by the name of Dave Yankee. So
19 end the Commission or someone represented by Commission | 19 we chose that firm. There's very few people that have
20 Staff hasto represent that the ruling request that we 20 an intimate knowledge with the normalization rules out
21 submit is complete and accurate and we have to represent 21 there. One of them actually passed away just after the
22 that weincluded the Staff in that way. 22 DCJ (phonetic spelling) was passed. There's even fewer
23 Then we make awritten submission and only if 23 of them. So we selected Deloitte and that's who drafted
24 theRSisgoing to rulein an adverse manner doesthe 24 theruling request for us.
25 IRS ever contact you again before they issue their 25 Q. Attachment J, and thisisthe PSC Staff's
Page 52 Page 53
1 comments regarding Missouri-American'srequest for the | 1 regarding ruling 3 issued by the Company at the request
2 Private Letter Ruling. Was Attachment Jincluded with 2 of theIRS and that wasit.
3 thewhole package or was it sent separately? 3 Q. Okay. And| am not an accounting expert. The
4 A. It wasincluded with the whole package, yes. 4 Private Letter Ruling was rather dense, rather dense
5 Infact, we actualy submitted it in two parts, the 5 reading, but my understanding is that it indicates that
6 ruling request in two parts, and then made sure that it 6 plant repairs are not subject to accel erated
7 got aggregated. And we got actually notification back 7 depreciation; isthat correct?
8 from the IRS that the aggregated copy had made it into 8 A. Yes, because you claimed arepair deduction on
9 their file. That'stypical when you have alarge 9 itsoit'snot available to continue to take accelerated
10 attachment and how the IRS receivesit. 10 depreciation onit.
11 Q. Sodid Missouri-American or Deloitte receive 11 Q. Okay. Why are the plant repairs treated
12 some type of acknowledgement that Attachment Jwas 12 differently?
13 received? 13 A. It'ssimply by function of the tax law. So
14 A. Wereceived, yes. Any submission we received 14 the normalization rules have their birth -- For along
15 asecondary attached notice from the IRS that they 15 time utilities could not take advantage of accelerated
16 received everything, yes. Deloitte received it and then 16 tax depreciation, because the government felt that by
17 they forwarded it to me. 17 giving them that tax incentive they would just lower
18 Q. Okay. And to your knowledge, were there any 18 revenuesto the federal government and force a subsidy
19 conversations between anyone with Missouri-American or | 19 into the rate, customers rates. So it wouldn't
20 its agents like Delaitte throughout the Private L etter 20 actually do itsintended purpose which was to
21 Ruling process, conversations with the IRS? 21 incentivize the utilities and utility commissions to
22 A. Theonly -- After the ruling request was 22 invest in needed infrastructure.
23 submitted, the only conversation wasthe adverseruling | 23 So the intent of the normalization rulesisto
24 for number 3 that was limited to conversations around 24 foster as an incentive investment in utility
25 ruling number 3 and then there was a subsequent email 25 infrastructure. The normalization rules make sure that
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1 when the IRS gave the taxpayer and the Commission 1 the smaller booking of the property that is not
2 essentially, or the customers that incentive, that it 2 considered a capital addition for tax purposes and you
3 was preserved as an incentive to investment. And if all 3 get to deduct it currently.
4 you did was turn around the tax benefit right away to 4 Q. So then there wouldn't be the same concern of
5 customers, it wasn't an incentive to the utility to 5 anormalization violation for repairs completed and
6 invest, if that makes sense. 6 included in the ISRS; isthat correct?
7 Q. Okay. What exactly is considered plant 7 A. Therée's not anormalization issued because
8 repair? 8 it'snot adefined protected item pursuant to those tax
9 A. Sofor book purposes or accounting purposes, 9 rules.
10 they treat, and | always use this analogy, a very small 10 Q. Canyou tell mewhy isit that plant repairs
11 piece of pipe asa capital addition. For tax purposes 11 are deducted in the ISRS calculation of deferred taxes,
12 they define large -- tax purposes you definethesystem | 12 and I'm referring to your Schedule 2 on your prefiled
13 more broadly or the unit of property more broadly. So | 13 testimony, I'm sorry, on Mr. LaGrand's testimony.
14 when book accountants -- 14 A. Sojust asaclarification to their deducted
15 (Interruption on Webex.) 15 and the effect of those deductions are included in rate
16 THE COURT REPORTER: Mr. Wilde, couldyou | 16 baseaswell. So they're deducted to compute the --
17 dtart that answer over again, please.? 17 (Interruption on Webex.)
18 THE WITNESS: Sure. That happensin these 18 BY JUDGE HATCHER:
19 cases. Canyou ask the question again? 19 Q. Sorry, Mr. Wilde. Canyou start over? | can
20 BY JUDGE HATCHER: 20 see our court reporter getting ready to ask
21 Q. Yes. My question was, can you tell mewhat is | 21 A. Noproblem. Sol believe the question again
22 considered, quote, plant repair, close quote? 22 wasto explain why there's repairs on | SRS property.
23 A. Sure. So atax repair iswhere the tax unit 23 Again, | believe the statute for what'sin ISRSis
24 of property is defined larger than the book unit of 24 property within St. Louis County that is replacement
25 property allowing for when you actually just replaceit | 25 property so we're dealing with a replacement of existing
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1 pipe, andit'snot all property that can be replaced 1 would go to that one customer or that governmental
2 getsarepar. Only some does. Only some qualify asa 2 agency and say we're doing this on your behalf, it's not
3 repair pursuant to the tax rules. Not every single 3 for the benefit of the overall customer base and we
4 capital addition you make for plant is qualified asa 4 would collect the Contribution In Aid of Construction
5 tax repair. 5 pursuant to Commission rule.
6 So you do afacts and circumstances 6 Q. And how are the Contributions In Aid of
7 determination to determine whether the property would 7 Construction included in Missouri-American's ISRS
8 qualify for repair, and there's estimations made to do 8 caculation?
9 thatinthiscase. But again, it's replacement 9 A. They'reincluded as -- It would be included as
10 properties. So that would be one consideration. Not 10 -- fromthetax part of the ISRS or from the book part
11 new property, it's replacement. Number two isthe 11 because Brian LaGrand might be the best person to
12 replacement isfor tax purposes of something lessthana | 12 answer.
13 unit of property for tax purposes but is a book 13 THE COURT REPORTER: Judge, Mr. Wilde.
14 addition. Does that answer your question? 14 JUDGE HATCHER: Hold on just aminute, Mr.
15 Q. Thank you. Can you describe for the record 15 Wilde.
16 what are Contributions In Aid of Construction? 16 THE COURT REPORTER: | am so sorry but Mr.
17 A. Sure. There's situations where in these cases 17 Wilde was cutting out on that answer for me.
18 it looked like to melike alot of cases where 18 THE WITNESS: | apologize.
19 relocations are being requested and there's a 19 THE COURT REPORTER: Judge, can | ask the
20 replacement of existing property and in these casesthat | 20 question again and have him start again?
21 you would get funded by someone else, whether it bea-- | 21 JUDGE HATCHER: Yes. Please go again.
22 So they contribute to the construction of the property 22 (The last question was read back by the court
23 for book purposes. Solet's say that | haveto put a 23 reporter.)
24 dollar'sworth of property in and it's for the benefit 24 THE WITNESS: And | believe | asked the
25 of only one customer or for a specific purpose, you 25 hearing examiner if he was seeking that question from a

TI GER COURT REPORTI NG LLC

WAV TI GERCR. COM

54. .57
573. 999. 2662





WO 2020- 0190, Vol 1

Page 58 Page 59
1 perspective of an overall answer or specific to just the 1 A. No. For financia accounting purposes, a
2 tax component. 2 Contribution In Aid of Construction when it's received
3 BY JUDGE HATCHER: 3 issimply used to reduce overall plant or overal rate
4 Q. Overall, because | believe what 4 design. Youtreat it -- You accrue the Contribution In
5 Missouri-American is contemplating isthis net operating | 5 Aid of Construction as aliability for book purposes.
6 loss started from the moment a pipe was purchased up 6 You accrue the plant separately for water companies.
7 until the moment that the |SRS rates are put into 7 Electric and gas utilities would net the two in plant.
8 effect. So you'retrying to calculate a net operating 8 Water companies keep a separate liability. So there
9 lossjust for that period. So are Contributions In Aid 9 would be aliability to customers for that Contribution
10 of Construction in that calculation and how arethey in | 10 In Aid of Construction, but for tax purposes that would
11 that calculation? 11 not betreated as aliability.
12 A. Sothey would be -- From perspective of 12 Q. Okay. And | want to turn for a second to
13 calculating the loss, they would be part of the tax 13 ruling 8. Can you explain why Missouri-American
14 deductions and part of the accelerated depreciation 14 submitted the request for this particular IRS ruling?
15 deduction that you would calculate for the utility 15 A. So throughout these proceedings we've cited
16 itself. Lot of companies separate them into two of the | 16 two positions. Thefirst position is that on a separate
17 IRS pursuant to rules that they've issued treat that as 17 incremental basisthe ISRS produces aloss. When you
18 one single book tax difference. 18 take into account the income the ISRS property is
19 Q. Okay. 19 generating at the time less the tax deductions that you
20 A. Sofrom aloss perspective, Contribution In 20 areclaiming at that particular time, arrive at a
21 Aid of Construction would be income or a 21 taxableloss on a standalone incremental basis.
22 contra-deduction. 22 Others then argued that no, you have to look
23 Q. Isthat the same way that Contributions In Aid 23 at thismore at an aggregate level and IRS -- Even
24 of Construction istreated by Missouri-Americaninits |24 thought the taxpayer, American-Water, did not think
25 annual report? 25 that's how the IRS would look at the NOL, we said well,
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1 then you have to then consider the NOLC that'sthereas | 1 same -- isthe source of the deductions that you're
2 anincremental deduction available to you during the 2 talking about and the ADIT that you're talking aboult.
3 period because it's a deduction available to you. So if 3 And there's no deferral that can be inferred throughout
4 you look at aparticular tax return, an NOL isan 4 that process. If you look at the tax guidance or things
5 available deduction at the bottom of that tax return to 5 that arecited in there, the IRS is starting to talk
6 arrive at taxable income. 6 about wasthere adeferral or was any of the accelerated
7 The Commission decided to do an aggregate 7 depreciation tax deductions deferred by virtue of an
8 approach and without respecting the NOLC. Sowithout | 8 NOL.
9 treating the NOLC as deductions available to the 9 And again, our argument has consistently said
10 Company, they calculated aloss. We said | don't think | 10 that when you look at this on an incremental basis, yes,
11 thelRSisgoing -- We said we don't think the IRS is 11 there'saloss. When you add up repair deductions,
12 going to rule that way. Soif youlook at 8, 9 and 10, 12 accelerated tax depreciation, even if you include CIAC,
13 what did they do? 8 just supports what we call the 13 there's $39.6 million of losses in that of deductions
14 consistency rules of tax normalizationrules. And8is | 14 available to the company in that year that's cited in
15 just adifferent way of looking at 9 and 10. 15 that fact and there's no income on an incremental basis
16 The IRS concluded by the ruling in 9 that 16 that's coming through.
17 they'relooking at the incremental I SRS, not that 17 If you add in Construction In Aid of
18 anything in aggregate. They said -- But they did 18 Construction of amillion dollars, you still have a $38
19 provide analysis pointing that if they had ruled on 10 19 million loss. But the IRS doesn't say they have to
20 they would consider the NOLC asarelevant fact. Soif |20 include a$38 millionloss. They say you only have to
21 you read the ruling request, that's why 8, 9 and 10 21 includethe loss related to accelerated depreciation.
22 exist. 8just adds on that says from a perspective of 22 Sothenthey tell you to do it with or without tax. And
23 how much deferred so there's consistency, right? Sothe | 23 that's what we did to come up with the 35,000. We
24 same when you're setting that rate, this being the ISRS | 24 figured out the portion that was related to just
25 rate, therate base that you're talking about is the 25 accelerated depreciation.

TI GER COURT REPORTI NG LLC

WAV TI GERCR. COM

58..61
573. 999. 2662





WO 2020- 0190, Vol

1

© oo ~NOOThA~ WN PP

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 62
Q. Okay.
THE WITNESS: Hopefully, court reporter, did |
speak loud enough?
THE COURT REPORTER: I'm doing my best. It's
very difficult.
THE WITNESS: I'm sorry. I'll hold the phone
up even further to my face.
JUDGE HATCHER: Okay. Last question for me.
And Mr. Cooper, heads up, and Mr. Wilde, please don't
answer for asecond after | ask the question because it
may touch on some confidential information and I'm
looking to Mr. Cooper to seeif he has any objections.
BY JUDGE HATCHER:

Q. How would you address the concerns raised by
Mr. Oligschlaeger in his rebuttal testimony about any
future application of ruling 8 and what the meaning of,
quote, recovered in rates, end quote, in ruling 8
signifies?

MR. COOPER: Y our Honor, | think that's all
part of essentially the public version of that Private
Letter Ruling. So | think we're okay.

BY JUDGE HATCHER:

Q. Okay. Mr. Wilde?

A. Soagain, | think it just supports ruling 8
and 9 or 9 and 10. Soif you looked at it from an

© O ~NOOT A~ WNPE

[
()

12
13
14
15
16
17
18
19
20
21
22
23
24

Page 63
aggregate perspective, and Mr. Oligschlaeger actually

admitsin several versions of histestimony in these
past I1SRSs that this Commission and he himself has
allowed NOLCsto beincluded. So | don't believe ruling
8 expands that application of the law at all. If
there's an NOL C at the beginning and end of year, then
you must calculate how much of that NOLC that existsis
protected pursuant to the normalization rules and
include that in rate base regardless of whether -- it
just really supportsthat it hasn't accrued to the
deferred tax expense calculation.
| think if you read -- Mr. Oligschlaeger
quotes a section from his own writing that says hey,
we're looking at revenues from the future before wel'll
let you book a deferred tax. That's really not the
case. We'relooking at the revenues available to the
company as of the date of the measurement and the
deductions that are claimed. So unlessyou have an NOLC
that you're carrying, you're not limited to the
deductions you can take. So all we're asking is what
this Commission has historically donein the past isto
put an NOL C where it belongs.
The ISRS | understand is a more complicated
issuein that revenues are kind of generated -- In that
first year of an ISRS, you haven't yet collected any

© oo ~NOOh,WNPRE

Page 64
rates regarding that property or prior property. Ina
rate case, you are able to put those deferred taxes
through the provision except for if it's deferred
because of an NOLC. | don't think there's any big
change.
JUDGE HATCHER: Okay. Thank you, Mr. Wilde.
We are at Commissioner questions. And | took the lead
on that. Arethere any other Commissioner questions?
Okay. Hearing none, wereturn to recross. Firstis
Mr. Johnson for Staff.
MR. JOHNSON: Judge, | don't believe | have
any questions. Thank you.
JUDGE HATCHER: Thank you. And Mr. Clizer?
MR. CLIZER: That was certainly alot of
ground that was just covered there. 1'm going to try
and keep this short.
RECROSS-EXAMINATION BY MR. CLIZER:

Q. Mr. Wilde, help me out. When the Company
calculated the net operating loss that it is claiming as
necessary to correct for in these cases, for the
previous three I SRS cases, effectively what the Company
didisit took accelerated depreciation expense and
offset that against a revenue of zero dollars; is that
correct --

A. That's the short math that happened, but
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that's not consistent necessarily with. Wetried to do

it in the simplest manner that was possible to get to
the right answer.

Q. Iszerodollars of revenue offset because --
again, the Company's position has always been they have
no revenues when these pipes are put in the ground and
accelerated depreciation expense is what's being offset
against that.

A. We considered the revenue that was collected
pursuant to the ISRS at that point in timein the ISRS.
We considered the repair deductions for purposes of the
overall loss. We considered the CIAC income. We
considered the accel erated depreciation loss deductions.
Those together produce an NOL. Then we applied the with
and without test. Did we do the long math for that and
then treat -- then deal with the Contribution In Aid of
Construction DTA perfectly, no. But if you do what we
did those things, you wouldn't get to a different answer
than the $35,000. It'sjust adifferent way of
calculating it.

Q. What wasthe total net operating loss the
Company came up with for the three cases that it's
attempting to correct for here?

A. | don't havethat calculation in front of me.

We didn't submit that calculation because again -- but |
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1 think you look at the revenue requirement for the three 1 piece, correct?

2 casesand you look at the deductions that were submitted | 2 A. Yes

3 you could calculate that and it would be aloss. 3 Q. But did not so indicate that there was a

4 MR. CLIZER: | don't think I'm going to get 4 normalization violation asto the repairs allowance

5 anywherewithyou so I'll just let it go. Thank you. | 5 piece, correct?

6 have no further questions. 6 A. That's correct.

7 JUDGE HATCHER: Thank you, Mr. Clizer. We | 7 Q. So the adjustment that's being proposed in

8 come now to redirect, Mr. Cooper. 8 thiscase by the Company is based solely upon the

9 MR. COOPER: Thank you, Your Honor. 9 accelerated depreciation side of things and does not
10 REDIRECT EXAMINATION BY MR. COOPER: 10 include the repair allowance, correct?
11 Q. Mr. Wilde, there was questions about the 11 A. No, it would not include the repair allowance,
12 repairs allowance piece of thisand just to kind of 12 because it wouldn't attribute any loss under the with
13 provide some context for it, in the three prior ISRS 13 and without test. It wouldn't attribute any lossto the
14 casesthe Company when it proposed an NOL, would it be | 14 repair allowance.
15 accurateto say that that NOL was built upon both the 15 Q. Andthe PLR told you how to separate out the
16 impact of accelerated depreciation and the repairs 16 repair allowance and that that would not be included
17 alowance? 17 here, correct?

18  A. Yes. The$39.6 million would have both 18 A. It told you to apply the with and without test
19 numbersinit, but again the lossis not just smply the 19 and said look at the loss and it cited what loss to look
20 loss. You haveto provide the with and without tests. 20 at and then it cited to apply the with and without test.
21 Q. Hereswherel want to go with that. Inthe 21 Q. Sohere'swherel'm going. Inthe prior three
22 Private Letter Ruling, and both myself and | think 22 casesthere was a much larger revenue requirement at
23 Mr. Johnson, counsel for Staff, noted that the Private 23 issuein those cases -- than the adjustment that's being
24 Letter Ruling indicated that there was a normalization 24 proposed here as a cure, correct?

25 violation in regard to the accelerated depreciation 25 A. That's correct.
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1 Q. Andthat'safunction of the Private Letter 1 A. No.

2 Ruling, correct? 2 Q. Inanswer to one of the questions you made a

3 A. That's correct. 3 comment that the reflection of the NOLC was being done
4 Q. You were asked questions about the impact of 4 like the Commission had done in the past, | think. Do

5 CIAC, and | know you said that Mr. LaGrand doesthose | 5 you remember that?

6 calculations, but to the extent you are familiar with 6 A. Say that again.

7 thiscalculation in the deferred taxes calculation in 7 Q. Yeah. | think you made a statement that you

8 thiscase and the two prior cases, isthere aline item 8 were wanting the net operating loss carryforward, the

9 for taxable income contributions that's taken into 9 NOLUC, to bereflected here like the Commission had

10 account by the Company? 10 reflected it in the past. Does that sound familiar?

11 A. If youlook at thetax calculation, you'll see 11 A. | don't think | used those exact words, but

12 the Contribution In Aid of Construction taxableincome | 12 yes, what's the question?

13 reconciled for '18 and '19 you'll see it there done that 13 Q. Wadll, I'mjust, any reference you maketo

14 way. 14 prior reflection of an NOLC in ratemaking by this

15 Q. In'20aswell? 15 Commission would be in reference to a general rate case,
16 A. In20 aswell. 16 correct?

17 Q. You were asked some questions about the impact | 17 A. Right. What I'm saying is how 8 would apply
18 of ruling 8. Do you remember that? 18 inagenera rate case, because | was asked if it had

19 A. Yes. 19 impact on agenera rate case, | would say then you

20 Q. For purposes of the adjustment that's being 20 would look at the IRS analysisin thisruling regarding
21 proposed by the Company in this case, isruling 9 21 ruling 10 which they didn't go -- they do tell that they
22 sufficient to justify that adjustment? 22 did provide analysis. They didn't provide aruling but
23 A. Yes. 23 they provided analysis and factual. Essentially that

24 Q. Andif based upon ruling 9 you make that 24 ruling said but for 9in an ISRS proceeding in 10 if you
25 adjustment, there's no need to treat ruling 8, isthere? 25 looked at this ISRS more on an aggregate basis you'd
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1 havetolook at the NOLC. Again, Mr. Oligschlaeger has 1 missed the end of his statement.
2 indicated repeatedly in these casesthat if there's an 2 THE WITNESS: So yes, we would have based it
3 NOLC at the end of -- they generally do include the NOLC 3 ontheincome available to the Company as of the
4 in the rate base calculation. 4 measurement date of the ISRS rate base.
5 Q. You were asked some questions by Mr. Clizer 5 BY MR. COOPER:
6 about the income that was considered in the Company's 6 Q. And because thisis a series of so far four
7 tax calculation and he asked you whether zero was the 7 ISRS cases, when you're in cases two, three and four,
8 amount of income considered, | think, generally. Do you 8 there are |SRS revenues to be taken into account,
9 remember that? 9 correct?
10 A. Say that again. 10 A. That's correct.
11 Q. So Mr. Clizer was asking you about what, | 11 MR. COOPER: That'sall the questions | have,
12 guess| said income, revenues were considered as a part 12 Your Honor. Thank you.
13 of the Company'stax calculation, correct? 13 JUDGE HATCHER: Thank you. Let's pause for a
14 A. We used the same revenue consideration as what 14 second and note that it isfive to 3:00. We have been
15 would have been used by Mr. LaGrand in the calculation 15 inthis hearing for approximately two hours. We've
16 asaconsistency perspective of what he would have 16 finished two witnesses. We have four to go. I'd like
17 consumed as the revenues available to the Company as of 17 to check in with counsel about taking abreak and I'd
18 the measurement date. Again, the IRS does make mention | 18 also like to look to my court reporter to see if she
19 that it's the revenue as of -- not the revenue 19 would liketo take abreak. I'll start with counsel and
20 necessarily but the income, taxable income available to 20 1'll let the court reporter nod or shake her head.
21 the Company as of the measurement date -- 21 Mr. Cooper, could we take a ten-minute break now?
22 Q. So herewe're talking about a series of four 22 MR. COOPER: | would not object.
23 cases, correct? 23 JUDGE HATCHER: Do you have any thoughts about
24 A. Correct. 24 how long re-examination of the next four witnesses might
25 THE COURT REPORTER: I'm sorry? Mr. Cooper, | | 25 go?
Page 72 Page 73
1 MR. COOPER: | don't know. I think 1 fromintermission. We are continuing on the record. We
2 Mr. Johnson may bein a better position to address some 2 areat the Office of Public Counsel's witness, John
3 of that. | think a couple of the witnesses at least may 3 Riley, up for histestimony. Mr. Riley, if you would
4 move pretty quickly. 4 please unmute yourself and I'll swear youin.
5 JUDGE HATCHER: Okay. Thank you. Mr. Clizer? | 5 (Witness sworn.)
6 MR. CLIZER: | do not object to a break. | 6 JUDGE HATCHER: Thank you. And Mr. Clizer,
7 would prefer abreak. | do not expect that either -- 7 your witness.
8 JUDGE HATCHER: Sorry about that, Mr. Clizer. 8 MR. CLIZER: Mr. Riley --
9 Mr. Clizer, go ahead. 9 THE WITNESS: Yes, sir.
10 MR. CLIZER: | do not expect that either Ali 10 MR. CLIZER: -- 1 would suggest that you mute
11 Arabian or Matthew Barnes will have significant cross 11 your computer. Y ou're producing some feedback.
12 and would therefore go quickly. | cannot speak asto 12 JOHN S. RILEY,
13 the other two. 13 called asawitness, being sworn, testified as follows:
14 JUDGE HATCHER: Okay. And Mr. Johnson? 14 DIRECT EXAMINATION BY MR. CLIZER:
15 MR. JOHNSON: | do not object to a break and 15 Q. Okay. Mr. Riley, can you please state and
16 from my standpoint | do not anticipate having any 16 spell your name for the record?
17 substantial cross. 17 A. John S. Riley.
18 JUDGE HATCHER: Let'stake 10 minutes. Welll 18 Q. All right. By whom are you employed and in
19 havean intermission, stretch our legs. 1'm going to 19 what capacity?
20 cdll thisthree o'clock even though it's threetill. So 20 (Off the record for technical difficulties
21 3:10, ten after 3:00 iswhen we will resume. And | will 21 with Mr. Riley's connection.)
22 mute the audio stream and put the live stream 22 JUDGE HATCHER: Mr. Clizer, please go ahead.
23 intermission sign up. Thank you al. Seeyou at 3:10. 23 BY MR. CLIZER:
24 (A break was taken.) 24 Q. As| was saying, because we've had such
25 JUDGE HATCHER: Okay everyone. Welcome back | 25 difficulties, I'm just going to start again at the top.
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1 Mr. Riley, can you plesase state and spell your name for 1 Q. Oh.
2 therecord? 2 A. Page8§, line 9 should read -- It reads with
3 A. John S. Riley, R-i-l-e-y. 3 shortened schedule, | was not been provided a copy. It
4 Q. By whom are you employed and in what capacity?| 4 should read | had not been provided a copy. So remove
5 A. I'memployed by the Missouri Office of the 5 thewasand replaceit with ahad.
6 Public Counsdl, Public Utility Accountant I11. 6 Q. Had you aso prepared an amendment to your
7 Q. Haveyou prepared or caused to be prepared 7 rebuttal to correct mistakes?
8 testimony for today, direct testimony in this case? 8 A. Yes, that'scorrect. Yes, dir.
9 A. Yes, | have. 9 Q. And those were again also intended to correct
10 Q. Haveyou also prepared or caused to be 10 the mistake or error or omission in the rebuttal
11 prepared rebuttal testimony for this case? 11 testimony?
12 A. Yes | have. 12 A. Yes, sir, inrebuttal.
13 Q. Withregard to your direct testimony, do you 13 Q. Allright. Inlight of the one change that
14 have any changes? 14 vyoujust identified and the amendments that you filed,
15 A. | have one change. 15 arethere any other changes to the rebuttal ?
16 Q. What would that be? 16 A. No,dir.
17 A. Page8. On page8, line 3, the pre-tax 17 MR. CLIZER: All right. Your Honor, I'm going
18 incremental revenues would then be the correct number | 18 to offer Mr. Riley's direct, which should beif my
19 should be 9,684.158, 9-6-8-4-1-5-8. 19 recollection is correct OPC Exhibit 201, Mr. Riley's
20 Q. Thank you. You said that was your only change | 20 rebuttal, which if my recollection is correct should be
21 tothe direct testimony, correct? 21 OPC Exhibit 202, and the amendmentsto Mr. Riley's
22 A. Yes, dr. 22 rebuttal as OPC Exhibit 203.
23 Q. Arethere any changes that needed to be made 23 JUDGE HATCHER: Okay. I'm going to take them
24 totherebuttal testimony? 24 al asagroup. Mr. Cooper, do you have any objections
25 A. Just one. 25 to the admittance of those three exhibits?

Page 76 Page 77
1 MR. COOPER: | do not. 1 | don't think I could do it on the spot here.
2 JUDGE HATCHER: Mr. Johnson, do you have any 2 JUDGE HATCHER: Okay. Let me think about
3 objectionsto the exhibits? 3 that, Mr. Clizer, how | want to handle that. Go ahead
4 MR. JOHNSON: No objection. 4 with your examination.
5 JUDGE HATCHER: Without objection, all three 5 MR. CLIZER: | have compl eted my examination
6 exhibits both Confidential and Public versions are 6 and| tender the witness for cross.
7 entered into the hearing record. 7 JUDGE HATCHER: All right. Thank you. First
8 (OPC'SEXHIBITS 201, 202 AND 203 BOTH 8 we have Mr. Johnson?
9 CONFIDENTIAL AND PUBLIC WERE RECEIVED INTOEVIDENCEAND | g MR. JOHNSON: | have no questions, Judge.
10 MADEA PART OF THISRECORD.) 10 JUDGE HATCHER: And Missouri-American?
u JUDGE HATCHER: Mr. Clizer, go ahead. 11 MR. COOPER: Thank you, Your Honor.
12 MR. CLIZER: Y ou have reminded me, Judge, | 12 CROSS-EXAMINATION BY MR. COOPER:
13 wasintending originally to ask that Exhibit 201, the 13 Q. Mr. Riley, in your rebuttal testi mony you
14 direct testimony, actually be marked as solely public 14 indicate that Missouri-American failed to consider CIAC
15 following the decision regarding the confidentiaity of 15 inits net operating loss calculation, correct?
16 the public version of the Private Letter Ruling. | 16 A. YeS, gr.
17 honestly will just leave it at the Commission's 17 Q. Let'sturnfor aminuteto your amendment to
18 discretion whether or not it feelsthat it's beneficial 18 rebuttal testi mony and the Schedule JSR-AR-1. Do you
19 to have that marked as public or not. 19 havethat in front of you?
20 JUDGE HATCHER: No. I'd prefer to take care 20 A. Yes, SiT.
21 of that here. Mr. Cooper, do you have any objectionsto 21 Q. Andif you will turn to page 4 of 8 within
22 Mr. Clizer's suggestion? 22 that schedule. Areyou there?
23 MR. COOPER: | don't know that | can respond 23 A. Yes, Sir.
24 right now without going back through that testimony 24 Q. Andthat'sa page that the top says
25 section by section, Judge. | don't mind doing that, but 25 Missouri-American | SRS #18 Deferred Taxes, correct?
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1 A. That's correct. 1 and | quoted this language in my opening, but you would
2 Q. Anddo you seeon line 30 that theresaline 2 agree with me, wouldn't you, that the Private Letter

3 for Taxable Income-Contributions? 3 Ruling recognizes that in this case the parent on a

4 A. Yes, dir. 4 consolidated basis and the taxpayer, which would be

5 Q. Let'sturn over to page 6 of 8 in that same 5 MAWC, on a separate company basis estimate that taxable
6 schedule, and that is again titled Missouri-Americanand | 6 income was earned and thus NOLC was utilized. Do you
7 now ISRS #19 Deferred Taxes, correct? 7 remember that?

8 A. Yes, sir. 8 A. Not really but go ahead.

9 Q. Andonline 30 again there'saline Taxable 9 Q. Wédl, doyou have Mr. Wilde's direct in front
10 Income-Contributions, correct? 10 of you?
11 A. That's correct, sir. 11 A. Yes, dir.
12 Q. Andthen again if weturnto page8of 8in 12 Q. Andif you go to Schedule JRW-2, which isthe
13 that same schedule, again have Missouri-American ISRS | 13 private letter ruling, correct?
14 #20 Deferred Taxes, correct? 14 A. Yes, | don't have the schedules.
15 A. That'scorrect, sir. 15 Q. Youdon't havethe schedules. Okay. If the
16 Q. Andagainline30is Taxable 16 IRSknew or repeated the fact that there would be

17 Income-Contributions, correct? 17 taxableincome, and in this case 2018, they clearly knew
18 A. That'swhat it says, yes. 18 there were revenues other than those from ISRS, correct?
19 Q. Youalsoallegein your rebuttal testimony 19 A. Do you want to repeat your question again,
20 that the Private Letter Ruling does not contemplate the 20 sir?

21 existence of ongoing revenues related to the pipesin 21 Q. | guessmy questionisrealy inthe PLRit's

22 question arising from the sale of water flowing through | 22 contemplated, isn't it, that the Company has net

23 thosepipes. Isthat a correct statement? 23 operating income in 20187

24 A. |think so, yes. 24 A. I'mnot quite sureif they contemplated that

25 Q. And now you would agree with me, wouldn't you, | 25 or not. I've spent more time studying the 12 questions.

Page 80 Page 81

1 Q. Okay. Let's-- 1 A. | seethat.

2 A. | don'trecall -- 2 Q. And at the end of that paragraph there'sa

3 THE COURT REPORTER: Mr. Riley, couldyou | 3 sentence that says, | believethisis public because

4 dtart again. 4 it'spart of the public version, for year two, parent on

5 THE WITNESS: | said asfar asthe Private 5 aconsolidated basis and taxpayer on a separate company
6 Letter Ruling goes, I'm not quite sure what the IRS 6 basis estimate that taxable income was earned and thus
7 determined asfar as net income goes. Go ahead. 7 NOLC was utilized, correct?

8 BY MR. COOPER: 8 A. Okay. That's correct, yes, Sir.

9 Q. Intheend, thelanguage of the Private L etter 9 Q. Now, when you talk about the PLR does not

10 Ruling, and | suppose the language of the request, would | 10 contemplate the existence of ongoing revenue, | assume
11 tell uswhat wasindicated in regard to net operating 11 you'retalking about revenues from the base rates for

12 income as far as 2018, correct? 12 Missouri-American, correct?

13 A. Sir, I'm not following your line of 13 A. Wéll, the Company didn't mention any other

14 questioning. The Private Letter Ruling discussed net 14 revenues.

15 operating losses within a surcharge. 15 Q. What revenues -- Well, we just talked about

16 Q. But you don't remember -- But you don't have 16 thefact that the Company identified net operating

17 the Private Letter Ruling in front of you, do you? 17 incomein the year in question, but | want to know what
18 A. Yeah, | do. It'snot Mr. Wilde's exhibit. | 18 you're talking about when you talk about the existence
19 correct myself. Itis Mr. Wilde's exhibit. 19 of ongoing revenue?

20 Q. So within the exhibit will you turn to page 7 20 A. Wdl--

21 of 23. 21 Q. Isitthe baserates--

22 A. I'mthere. 22 A. Theargument that Missouri-American has

23 Q. Andinthe middle of the page theresa 23 brought up isthat --

24 paragraph that starts on a consolidated basis. Do you 24 THE COURT REPORTER: Judge, Judge Hatcher --
25 seethat? 25 THE WITNESS: -- prior to the ISRS rates going
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1 into effect they don't have any revenuesto offset the 1 Q. Does that sound right December 31, 20177
2 accelerated depreciation in this case, in this ISRS 2 A. [I'll haveto take your word for it. 1'm not
3 case, and the accelerated depreciation represents the 3 sure
4 net operating loss that they're claiming in this case, 4 Q. Let'sgo about it thisway. Whatever the
5 because no I SRS ratemaking has any revenueswhenthey | 5 true-up date wasthe rates set in that case would only
6 put the pipe in the ground. 6 have contemplated plant in service or plant that was
7 BY MR. COOPER: 7 placed in service prior to the true-up date, correct?
8 Q. But the only other revenues that you could be 8 A. Thatl believeis correct.
9 referring to are those revenues that come from the 9 Q. And Missouri-American's ISRS, of course, it
10 Company's base rates, correct? 10 only appliesto ISRS ligible plant put into placein
11 A. Correct. 11 St Louis County, correct?
12 Q. And those would be the revenues that are the 12 A. Youkind of broke up there. I'm sorry.
13 result of rates that were set in Missouri-American's 13 Q. Sorry. MAWC'sISRS only appliesto ISRS
14 last general rate case WR-2017-0285? 14 €ligible plant in St. Louis County, correct?
15 A. 1 would think that and the other three ISRS 15 A. | guess St. Louis County, but ISRS case the
16 cases| guessif rates go forward. 16 only thing that's eligibleis the ISRS related plant. |
17 Q. Andif wetalk about the rates, the base 17 will assumeit'sin St. Louis County.
18 rates, the ones that were set in WR-2017-0285, would you | 18 Q. ThelSRS-- The statute only allowsfor St.
19 agree that they were based on a true-up period ending 19 Louis County anyway, correct?
20 December 31 of 20177 20 A. I'mthinking so, yes.
21 A. Which case? 21 Q. Do you know how much non-1SRS eligible plant
22 Q. WR-2017-0285, the Company's last general rate | 22 Missouri-American has placed in St. Louis County since
23 case. 23 thetrue-upinitslast genera rate case?
24 A. Okay, yes, I'll take your word for it that 24 A. No, | do not.
25 there was atrue-up. 25 Q. You probably don't either know how much plant
Page 84 Page 85
1 Missouri-American has placed in service around the state| 1 had aloss or not. Can you explain to me the
2 sincethat true-up date either, do you? 2 distinction you're making that a net operating lossis
3 A. No. 3 only atax return item?
4 MR. COOPER: That'sall the questions | have 4 A. Weéll, what the Company has done, because an
5 for now, Your Honor. 5 ISRSisa prospective ratemaking feature, they have
6 JUDGE HATCHER: Thank you. Thebench hasa| 6 claimed alack of income as an income recognition to
7 couple questions for Mr. Riley. 7 claim anet operating loss which is atax return item
8 QUESTIONSBY JUDGE HATCHER: 8 whichiswhy we have the IRS involved in this. What |
9 Q. Mr. Riley, isanet operating loss only atax 9 have actualy said isif you're going to pull out

10 itemorisit also aregulatory item?

11 A. Itismy understanding that the net operating
12 loss, which isatax return item, isincluded in

13 ratemaking procedures.

14 Q. Okay. Andif | understand your testimony, you
15 calculated a net operating loss for the ISRS periods at
16 issue. Ismy understanding correct?

17 A. Well, | wouldn't say | actually calculated it.

18 | took the calculations from the Company on their

19 exhibits and pulled those out and listed them in my

20 testimony.

21 Q. Andyou listed them as -- labeled them asa
22 net operating loss. You had listed a CAIC for each of
23 thefour ISRS cases and then a net operating loss from
24 each of those four which then | took one step further
25 and | could calculate whether a particular I SRS period

=
o

accelerated depreciation and claim aloss on that
because you don't have any revenues, | point to CIAC as
arevenue that is clearly within the ISRS period because
they actually calculated it in their exhibits and
schedules. And now that since the tax act has been
enacted, CIAC is now ataxable income then | place the
CIAC in the same category as the net operating loss.
Both of them are tax return items for

ratemaking. CIAC isactually adeduction from rate
base. But asfar as apples and apples, the tax return
items, those two should be matched.

Q. Okay. And| think thisis my last question.
Y our testimony and alot of the Public Counsel's
23 arguments are based on the fact or the reading of the
24 Commission decisions in these previous | SRS cases that
25 the Commission found there was no net operating loss.

NNNRPERRRRERRRR
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Would your analysis change if | changed the wording of

that to be the Commission found that Missouri-American
didn't provide sufficient evidence of a net operating
loss during that period? Would that allow you to then
agree that there could be a net operating loss within
that period and now it's a matter of calculations?
A. No. I'msorry. | couldn't -- | believe that
anet operating lossis atax return item which requires
atax return completed. | don't believe that you can
have a net operating loss on an interim basis but -- and
they also didn't have net operating losses on their last
two tax returns. So I'm not sure if your changing the
wording would change my opinion of it. | don't seea
net operating loss any way around this.

Q. Okay. Soas| understood your testimony then,
kind of thefirst pointsin your testimony was, and I'm
summarizing, that the PLR is basically meaningless
because the IRS assumed the facts that there was a net
operating loss and just went from there. Second, if the
Commission you don't believe that, | would argue that
the Company didn't include CAIC and that should be
included in order to come up with the number and then
third is the Company hasn't correctly included all of
the revenues, for example, revenues that start when the
pipeis placed in service and water is running through

O© O ~NO O, WNPRE
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it even though those revenues are from the previous

case. Am | summarizing that testimony fairly?

A. | think you did avery good job of
summarizing.

Q. Okay. Then areyou saying that the Private
Letter Ruling that contemplates net operating loss
occurring within a short | SRS time period is incorrect
because it is only atax return item and could not be
calculated for a shorter period?

A. Yes, | believethat. Well, they didn't have a
net operating loss for the entire year. So | think it
would be hard to say that there's a net operating loss
for an interim period also, but all the publications
that I've read and the IRS website al indicate in order
to claim a net operating loss you had to file atax
return. To claim anet operating loss because you
didn't have revenues prior to the ISRS rates being set,
| don't think that's a correct assumption.

Q. Okay. Andl really do meanit thistime. |
think thisismy last question. I'm sorry. Can you
give meyour reaction, Mr. Riley, to the argument that
the ounce of prevention here, the 35,000 approximately
cure, iswell worth avoiding the potential sanctions by
the IRS even if we don't fully know exactly what the IRS
issaying hereinits PLR?

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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A. Wall, | think including the 35,000 is wrong on

its face regardless of the amount of money. So I firmly
believe the IRS did not confirm anet operating loss.
So | still believe that there's not a normalization
violation. To be honest, until | actually see that the
IRS say yes, thereis an interim period net operating
loss, I'm going to have say | reject all ideas of
allowing a 35,000 in there just to make the case go
away. | think theissueis bigger than that. It's

bigger than 35,000. | mean, that's pennies when we're
talking about how big the Company is, but the issue
itself ishuge. So | would say no.

Q. How would you proceed that the Commission move
forward then if we follow your argument and say no? Is
OPC going to ask for aPLR or are we going to direct
Missouri-American to ask for another PLR? What would be
your thought?

A. Waéll, our essential argument is that the
Internal Revenue Service did not confirm the net
operating loss. So we believe the Commission should act
the same way that it did in the last two cases and say
we don't believe there's anet operating loss. We don't
believe that the IRS said there's anet operating loss.

And they said in testimony | don't believe they got
enough information to actually say there's a net

© O ~NO O~ WNBRF
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operating loss or not. But | would have to ask somebody

if not the Company, Public Counsel. I've started to
look into how to contact the IRS, question them. They,
of course, aren't very forthcoming with answers unless
you're rather official about it. | believe the
Commission should give the same report and order that
they did in the first two and let the Company contact
the IRS and have them certify, for lack of a better
term, certify net operating loss or ask them how they're
going to correct it on their books.

JUDGE HATCHER: Okay. Thank you. I'm sorry |
took up alot of time with those.

Are there any Commissioner questions for
Mr. Riley? Okay. Hearing none, we will go back to
recross-examination of Mr. Riley. First will be Staff,
Mr. Johnson?

MR. JOHNSON: Thank you, Judge. | think |
only have very few questions.
RECROSS-EXAMINATION BY MR. JOHNSON:

Q. Mr. Riley, the Judge asked you about inclusion
of NOLsin an ISRS, and | believe you responded that you
did not believe an NOL can be determined on an interim
basis; that there hasto be atax return; is that
correct?

A. | believe so, yes, sir.
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Q. Soassuminginagiven tax year a utility were
to show generation of anew NOL amount, would it be your
position that that NOL should be reflected in an ISRS?
A. No, | do not.
Q. Doyou believe an NOL could ever be reflected
inan ISRS?
A. Ifitended | guess at the end of atax year |
guessit could be.
Q. If the SRS period ended at the end of atax
year; isthat what you're saying?
A. Well, that's speculating there. In order to
have an NOL, you're going to have -- according to the
IRS publications, you're going to have to have atax
return. It would be-- To bein aninterim period, say
you have a net operating loss for an eight-month period
but not have atax loss at the end of the year, | guess
you're kind of contradicting yourself there.
The Commission has acknowledged that an NOL is
atax returnitem. And atax return isan annua thing.
S0 net operating losses are built in by several
different things. There's more than just accelerated
depreciation and repairs that are going to cause a net
operating loss. It's not as simple as having
accumulated deferred income tax which you calculate
straight on the assets. So | don't believe you can have

© O ~NOOTA~ WNBE
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anet operating lossin an interim period.

Q. Would you agree with methat an ISRSis
calculated based upon the amount of ISRS loss eligible
for recovery during the period in which the surcharge
will bein effect --

THE COURT REPORTER: I'm sorry.

THE WITNESS: That's my understanding, yes.

THE COURT REPORTER: Mr. Johnson, could you
repeat that question?

MR. JOHNSON: Yes. The question was and would
you agree with me that an ISRS will be collected based
upon the amount of SRS costs that are eligible for
recovery during the period in which the surcharge will
be in effect and upon the applicable customer class
billing determinants utilized in designing the water
company's corporation's customer rates?

With that, | think that concludes my
questions. Thank you.

JUDGE HATCHER: Okay. And recross from
Missouri-American, Mr. Cooper?

MR. COOPER: Yes, Your Honor.
RECROSS-EXAMINATION BY MR. COOPER:

Q. Mr. Riley, do you still have that schedule
from Mr. Wilde's testimony that we talked about earlier,
JRW-2?
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A. Yes, sir.

Q. Would you agree with me that the IRS
recognized or noted the Commission's prior decision as
to thisissue?

A. | can'ttel you if they recognized it.

Q. Wéll, you haveitinfront of you, | takeit?

A. I'msurel could probably take you to the
paragraph where it mentioned that all the partiesto the
case agree.

THE COURT REPORTER: They were both talking at
the same time.

MR. COOPER: | apologize.
BY MR. COOPER:

Q. [Ithink my initial question was whether
Mr. Riley believed that the IRS recognized the
Commission's decision in the Private Letter Ruling.

A. AndI'm not sureif | can use theword
recognized. They do includeit -- Missouri-American
Water included discussion of the casein their
presentation. What the IRS does with it, I'm not sure.

Q. Soagainif you have Schedule JRW-2 before
you, please turn to page 9 of 23.

A. Okay.

Q. And | don't know, maybe two-thirds of the way
down the page, there's a paragraph that starts with
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differing assertions. Do you see that?

A. Yes, dr.
Q. Again, thisisinformation from the public
version so not confidential, but would you agree with me
that the Private Letter Ruling states at that point that
differing assertions remain as part of the surcharge
case. Ultimately the Commission initsfinal order
determined that because there was not an NOL expected to
be generated in year four, no portion of the NOLC
deferred tax asset can be associated with the surcharge
property. Isthat a correct reading?
A. Yesh,itis, sir.
MR. COOPER: That'sall the questions| have,
Y our Honor.
JUDGE HATCHER: Thank you. And we have
redirect. Mr. Clizer?
MR. CLIZER: Thank you, Y our Honor.
REDIRECT EXAMINATION BY MR. CLIZER:
Q. Therewego. Mr. Riley, can you hear me now?
A. Yes, sr.
Q. Okay. Therewego. | thought | had a
problem. You were just asked a question by the attorney
from Missouri-American Water regarding what the
Commission recognizes and you were discussing | think at
acertain point how does the IRS handle the facts
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1 presented toit in aPrivate Letter Ruling request? 1 what was introduced as OPC Exhibit 200, the tax returns
2 A. Wall, it's my understanding and from what I've 2 for American-Water for 2018. If not, | can forward that
3 read from the IRS website is that they take the facts 3 toyou right now.

4 presented to them and apply them and come up with a 4 A. | canfindit.

5 legal determination. 5 Q. I'mgoing to go ahead and forward it to you

6 Q. Andinthiscasewasit an unambiguously 6 right now and hopefully you'll receiveit.

7 presented fact that the Company had a net operating 7 MR. CLIZER: Judge, while we're waiting on

8 loss? 8 that, | believe that my next round of questioning is

9 A. [ wouldn't say unambiguous. They pointed out 9 going to require usto go in camera because this
10 that they had a net operating loss. 10 document is confidential. So | guess|'ll get that
11 Q. So your understanding then is the IRS took 11 started now. | apologize.
12 that at face value and made the determination based on 12 JUDGE HATCHER: No, that'sal right. Thank
13 that fact? 13 you for the heads up. | will get that process started
14 A. That ismy understanding. That's how | read 14 and let you know when we are in camera.
15 the answersto the question in the letter ruling. 15 THE WITNESS: | have the tax return.
16 Q. Allright. You were asked severa questions 16 MR. CLIZER: Y ou havetheitem in front of

17 both by the Commission and Staff regarding, you know, a| 17 you?

18 net operating lossin the period in question here. | 18 THE WITNESS: | havetheitem in front of me.
19 think at one point the Commission asked a question 19 MR. CLIZER: All right. We're going to wait
20 essentialy what would happen if | changed the standard | 20 until we go in camera.

21 from they did have a net operating loss to there was 21 JUDGE HATCHER: It will take just aminute
22 insufficient evidence of anet operating loss. Do you 22 because of the delay in thelive stream. Okay. The

23 recal any of that? 23 live stream is now muted. Waiting for confirmation from
24 A. Yes, gir. 24 our IT department and then we will be good to go. Hold
25 Q. Allright. | don't suppose you have a copy of 25 onjust one moment. Okay. We are switched over to in

Page 96 Page 97

1 camera. Please go ahead. 1 (Incamerasession)

2 (REPORTER'SNOTE: Thefollowing part of the | 2

3 proceeding isin camera.) 3

4 4

5 5

6 6

7 7

8 8

9 9

10 10

11 11

12 12

13 13

14 14

15 15

16 16

17 17

18 18

19 19

20 20

21 21

22 22

23 23

24 24

25 25 (REPORTER'SNOTE: At this point, public
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1 session resumed.) 1 again.
2 JUDGE HATCHER: Okay. Let'sgo ahead and come | 2 THE WITNESS: Sure.
3 out of being in camera. We are still on the record. 3 JUDGE HATCHER: Andtry and get ascloseto
4 Mr. Clizer, do you have any further redirect of 4 themikeasyou can, Mr. Riley. We appreciate it.
5 Mr. Riley? 5 THE WITNESS: What would happen if this
6 MR. CLIZER: Unfortunately | do, Y our Honor. 6 argument is believed and that there's actually an NOL
7 JUDGE HATCHER: All right. Please go ahead. 7 prior to ratemaking, that you're going to have a utility
8 BY MR. CLIZER: 8 comein after three years and claim we have a net
9 Q. Mr. Riley, you were asked a question by the 9 operating loss for al this plant that hasn't been put
10 Commission regarding the ounce of preventionissue, how | 10 into rates and we're going to offset accumulated
11 that affected this case. Y ou had mentioned in response 11 deferred income tax against this from what | believe
12 that there were dramatic ramifications that could arise 12 bogus NOL. So the ratepayer is going to, of course,
13 if the Commission made a decision regarding the NOL in 13 going to pay for this, becauseif you're offsetting all
14 the way that MAWC wanted to. Could you please elaborate | 14 that accumulated deferred income tax you're raising rate
15 onthat? 15 base and thisisrate base rate of return, you're going
16 A. Wéll, if you're claiming, and other Staff's 16 to seeratesjust skyrocket. | mean, thiswould be
17 testimony in the other ISRS all claimed the same thing, 17 huge.
18 if you take this argument of an NOL and actually apply 18 Y ou know, you've got acompany coming in with
19 that, say okay you have an NOL, any company can comein | 19 you know, $600 million worth of wind, you've got
20 for arate case and they can claim this massive NOL for 20 Missouri-American going to come in with even more plant
21 all thesethingsthat aren't in rates yet. 21 thatisn't ISRS qualified. They can claim anet
22 THE COURT REPORTER: I'm sorry. 22 operating lossfor alot of things. You've got all
23 JUDGE HATCHER: Mr. Riley, Bev hasgot a 23 these companies can come in and say we haven't had a
24 question. 24 rate casein three years, we put al this stuff into
25 THE COURT REPORTER: Could he start hisanswer | 25 service and we've got a net operating loss. Y ou know,
Page 100 Page 101
1 that tears at the very core of rate base rate of return 1 question. W€l moveon. That'sfine. Mr. Riley, is
2 ratemaking. It would probably require federal, some 2 ityour belief that it is possible to assign a portion
3 sort of federal law changes. 3 of the revenue collected through base rates to an ISRS
4 Q. | apologize. | thought you had finished 4 caseor rather to ISRS plant? Let me put it that way.
5 speaking. Please continue. 5 A. Yes | do. ThelSRS--
6 A. | don't think the IRS ever -- My argument is 6 Q. Could you please explain why.
7 thelRSdidn't say there actually wasan NOL. But if 7 A. Weéll, the ISRS plant has actually replaced
8 thisargument goes past the Commission, it'sgoingtobe | 8 plant that isin service. So as soon as that pipe --
9 huge for every utility that comesin. 9 THE COURT REPORTER: | need that sentence
10 Q. Areyou aware of any other utility in the 10 repeated again.
11 state of Missouri that claims anet operating lossin 11 THE WITNESS: The pipein question is now
12 the same manner that MAWC does in this case? 12 replacing pipethat isin rates. Itisnow part of the
13 A. | am not aware of anyone. 13 system, and we're not talking about ratemaking now,
14 Q. Areyou aware of any utility outside of the 14 we'retalking about actually functioning within the
15 statethat claimsit in the same manner that MAWC does| 15 system. It isapart of the current rates and
16 inthiscase? 16 responsible for revenues.
17 A. | have not heard of one. 17 MR. CLIZER: Give me one more second. I'm
18 Q. You were asked questions regarding the 18 sorry. | need to pull up the Stipulation of Facts.
19 determination the IRS made with regard to thisPrivate | 19 BY MR. CLIZER:
20 Letter Ruling and | believe you sort of aready touched | 20 Q. Inthat sameregard as far as revenues go for
21 upon this, but was the IRS ever asked if anet operating | 21 the ISRS plant, the term net operating loss according to
22 loss could occur on an interim basis? 22 the Stipulation of Factsis defined as the excess of
23 A. | never read where they were asked to 23 operating expenses over revenues. |sthere anything
24 acknowledge a net operating loss. 24 that indicates that the revenues have to be exclusively
25 Q. Wadll, that was actually going to be my second 25 based off of the rates charged for ISRS plant in the
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1 IRS, to your knowledge? Go ahead. 1 Q. Specifically there was a discussion of the

2 A. | would have to say no, because the net 2 four attachments or three, however many attachments you
3 operating lossis outside of the ISRS case. When you 3 want to talk about in line 30 where the Company was

4 consider the timing of an ISRS case, which is revenue 4 identifying CIAC. Do you recal that?

5 reguirement and the net operating loss is revenue 5 A. Yes, sir.

6 recognition, it's outside of the case. I've kind of 6 Q. Okay. So here'sthe question. Did the fact

7 lost track of your question now. Could you repeat the 7 that the Company identified CIAC in lines 30 of the ISRS
8 question? 8 mean that CIAC wasincluded in calculation for net

9 Q. Wéll, with regard to the revenue that's 9 operating loss that's being used to calculate the
10 assignableto ISRS plant, is there anything in the 10 adjustment for this case?
11 definition of net operating loss that indicates that 11 A. No. CIAC inthiscase, what is as counsel
12 revenue has to come from rates charged for that plant? 12 there pointed meto, isawhole -- we're actualy
13 A. The short answer would be no, it wouldn't. 13 taking apples and oranges. The CIAC inthecaseis
14 Y ou would be charging -- Y ou would be charging revenues | 14 something that gets deducted from rate base and gets
15 prior to the ISRS ratemaking. 15 included in tax timing differences. However, the NOL is
16 Q. And the net operating lossis not asset 16 not an ISRS component. They say no revenues are ISRS
17 specific, correct? 17 ratemaking revenues. So if you're going to go apples
18 A. Thatismy contention, yes. 18 and apples, you have to talk about CIAC outside of those
19 Q. Allright. Let'smoveon. All right. Very 19 schedules. You haveto talk about CIAC as ataxable
20 near the beginning Missouri-American Water asked you 20 income, because that's the way it is now in the income
21 some questions regarding, I'm going to pronounce it 21 taxesjust like anet operating lossis an income tax

22 CIAC. | know others have chosen a different way. And 22 component that whether you talk about CIAC in arate
23 the schedulesthat you included in your amendments. Do | 23 caseis completely different than claiming CIAC asa

24 yourecall this? Let me start there. 24 taxable revenuein offsetting your accelerated

25 A. Yes. 25 depreciation prior to the | SRS ratemaking.

Page 104 Page 105

1 Q. Canyou describe, hopefully in brief, how 1 Mr. Johnson.

2 exactly the $35,000 approximate adjustment is 2 MR. JOHNSON: Judge, as a preliminary matter,

3 caculated? 3 | believe we will mark the direct testimony of

4 A. Weéll, it'smy understanding, and | don't have 4 Mr. Oligschlaeger as Exhibit No. 300 and the rebuttal

5 thetax handy, but they calculated the revenue 5 testimony of Mr. Oligschlaeger as Exhibit 301 public and
6 requirement that should have been included, and feel 6 confidential.

7 freeto correct me there, that should have beenincluded | 7 JUDGE HATCHER: All right. So marked.

8 inthelast three ISRS cases and then figured out the 8 MARK L. OLIGSCHLAEGER,

9 amount that should have been in there and then applied | 9 called as awitness, being sworn, testified as follows:

10 interest toit and that is how they came up with the 10 DIRECT EXAMINATION BY MR. JOHNSON:

11 amount for each case that totaled thirty-five thousand 11 Q. Will you please state your name and spell your
12 three hundred some odd dollars. 12 last name for the record?

13 Q. And to be clear, when the Company calculated | 13 A. Yes. My nameisMark L. Oligschlaeger. My

14 the revenue requirement that it needed for each of those | 14 last nameis spelled O-l-i-g-s-c-h-lI-a-e-g-e-r.

15 three cases, they did not include the CIAC as part of 15 Q. By whom are you employed and in what capacity?
16 that offset to NOL as you say needs to be done? 16 A. | am employed by the Missouri Public Service

17 A. No, no, they did not. 17 Commission. | am the Director of the Financial and

18 MR. CLIZER: Allright. Thank you. | haveno |18 Business AnalysisDivision.

19 further redirect. 19 Q. Areyou the same Mark Oligschlaeger who

20 JUDGE HATCHER: Thank you, Mr. Clizer. The| 20 prepared or caused to be prepared direct testimony in

21 next witnessthat | have on our list isMark 21 thismatter marked as Staff Exhibit 300 and rebuttal

22 Oligschlaeger. Mr. Oligschlaeger, if youwould please | 22 testimony in this matter marked as Staff Exhibit 301

23 unmute, | will swear youin. 23 public and confidential ?

24 (Witness sworn.) 24 A. |am.

25 JUDGE HATCHER: Thank you and go ahead, 25 Q. Do you have any changes or corrections to your
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1 testimony? 1 RECEIVED INTO EVIDENCE AND MADE A PART OF THISRECORD.)
2 A. |donot. 2 JUDGE HATCHER: Please go ahead.
3 Q. Isyour testimony true and correct to the best 3 MR. JOHNSON: | tender the witness for
4 of your knowledge and belief? 4 cross-examination.
5 A. ltis. 5 JUDGE HATCHER: Thank you. And Mr. Cooper?
6 Q. If | wereto ask you those same questions 6 MR. COOPER: No questions, Y our Honor.
7 today, would your answers be substantially the same? 7 JUDGE HATCHER: Thank you. And Mr. Clizer?
8 A. They would. 8 MR. CLIZER: Good afternoon, Mr.
9 MR. JOHNSON: Judge, at thistime | would 9 Oligschlaeger.
10 offer Exhibits 300 and 301 public and confidential into 10 THE WITNESS: Good afternoon.
11 evidence. 11 CROSS-EXAMINATION BY MR. CLIZER:
12 JUDGE HATCHER: All right. We will start with 12 Q. Thegood newsisthat fortunately most of the
13 Missouri-American. Mr. Cooper, do you have any 13 cross| had prepared has been rendered irrelevant so
14 objections to the admittance of those exhibits? 14 this should hopefully be relatively short. That being
15 MR. COOPER: | do not. 15 said, | am going to email an exhibit to counsel right
16 JUDGE HATCHER: Thank you. And Mr. Clizer, do 16 now who I will then hope to forward on to you. So I'll
17 you have any objections to the admittance of those 17 ask you bear with me for one second. | apologize. All
18 exhibits? Mr. Clizer, sorry about that. | muted you on 18 right. | have now forwarded an exhibit to counsel who
19 my end. Mr. Clizer, do you have any objections? 19 will forward it on to you shortly.
20 MR. CLIZER: | had muted my phone in addition 20 MR. CLIZER: Judge, while that processis
21 to muting the call and therefore | apologize. | do not. 21 going on, it'snot my intention to have this exhibit
22 | answered twice. 22 marked or offered. | just want to review it with the
23 JUDGE HATCHER: Thank you. Without objection, 23 witness. So I'm laying that out there for what it is.
24 the exhibits are so admitted. 24 JUDGE HATCHER: Thank you, Mr. Clizer. |
25 (STAFFSEXHIBITS 300 AND 301C AND 301P WERE | 25 appreciate the update.
Page 108 Page 109
1 BY MR. CLIZER: 1 to.
2 Q. Mr. Oligschlaeger, can you please tell me once 2 BY MR. CLIZER:
3 you've received a copy from your counsel? 3 Q. So Mr. Oligschlaeger, if you could turn to
4 A, Lwill, 4 page 3 of that document.
5 JUDGE HATCHER: Mr. Clizer, if you have any 5 A. | amthere.
6 other exhibits that have not previously been 6 Q. If you could read aloud for me just lines 3
7 distributed, could you go ahead and do that now? Thank 7 through 6?
8 you. 8 A. All right.
9 MR. CLIZER: | would hope thisisactually my 9 Question. Isit possible to determine what
10 last one. 10 specific ratemaking elements giveriseto an NOL?
11 JUDGE HATCHER: Thank you. 11 Answer. No. NOLs are calculated on an
12 MR. JOHNSON: | have forwarded on the exhibit 12 overall basis and are not split out for accounting
13 to Mr. Oligschlaeger. 13 purposes by the various tax deductions that may
14 JUDGE HATCHER: | haveforwarded it on my end. | 14 contribute to an NOL situation.
15 THE WITNESS: I'm at the exhibit and | have 15 Q. Now, Mr. Oligschlaeger, | simply ask, do you
16 openedit up. 16 agree with the statement that Ms. Lyons provided in
17 MR. CLIZER: All right. For the sake of the 17 responseto that question?
18 record, I'd like thisto reflect that thisiswhat the 18 A. ldo.
19 OPC is purporting to be acopy of Karen Lyons rebuttal 19 Q. Thank you. And then can we do the same thing
20 testimony filed in Docket No. WO-2019-0184. Again, | 20 for lines 16 at page -- hang on one second. Make sure|
21 won't be asking Mr. Oligschlaeger to verify that. 21 get thisright.
22 Normally I'd be offering it. I'm instead simply wishing 22 Actually you know what? | won't ask any
23 to know whether or not he agrees with certain statement 23 further questions. And | have no further cross. Thank
24 that Ms. Lyons said from his own personal opinion. 24 you.
25 Again, I'd like the record to reflect what I'm referring 25 JUDGE HATCHER: Thank you, Mr. Clizer. The
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bench does have a couple questions.

QUESTIONSBY JUDGE HATCHER:

Q. Mr. Oligschlaeger, I'd like to follow up on
your answer, that very last answer to Mr. Clizer's
question. What is the difference between your view then
and Public Counsel's view given that you agree with that
statement that NOL s are calculated on an overall basis
and not split out for accounting purposes?

A. Widll, | think where that inquiry was going
involves the question of assuming you have an NOL
situation for acompany or a utility how do you split
that out between different rate elements. And | think
what Staff hasindicated in the past, and we would till
agree with, isyou really can't not by any -- there's no
one correct way to do that if you haveto doit. Andto
us, to Staff in past cases the whole question was moot
because we believed there was no NOL generated during
the ISRS period. So the question really didn't get
dealt with.

But Missouri-American thought el sewise and
argued or asked the IRS to rule that the so-called with
and without method should be used to determine the
amount of NOL that should be assumed hypothetically be
imputed into the ISRS rate process. Soit'sa
convoluted way of probably answering your question. |
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don't know that we disagree with OPC on the basic

technical point. It'sjust that the IRS ultimately
determined to agree with the Company and disregard the
Staff's and OPC's arguments in the case.

Q. Thank you. I'd like to talk about my ounce of
prevention quote that | asked Mr. Riley about. | felt
that your testimony also leaned in that direction. Can
you expand on that, because I'm worried now that from
what Mr. Riley said isthat this one small change could

mushroom into a much larger issue for the Commission
down the road.
A. Let meanswer that in a couple of pieces.

First of al, isthis going to be a precedent for other
utilities. It is stated within the PLR, it is stated
within all PLRsthat they are not taken as precedent for
anyone else other than the taxpayer and the specific
circumstances that they discussin a PLR request. Staff
interprets that as meaning that the PLR to the extent
the Commission needs to take that into account only
applies to Missouri-American, only appliesto
Missouri-American aslong as it has an NOL on its books,
and only appliesto I SRS rate proceedings, not to
general rate cases.

So for that reason -- So no other utilities,
or at least Staff views it asthisreally doesn't
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establish precedent for any other utility or for any

other venue other than ISRS cases. So | think the
impact is quite limited and just because another company
in another type of case may raise the same arguments, |
don't think they can use the PLR as direct support for
that and we would look at it in the same way as we did
in the past for Missouri-American.
Maybe to talk about the ounce of prevention
concept alittle bit. | agree that in this particular
case in these particular circumstances the Commission
should take an attitude of an ounce of prevention
preventing something worse happening overall. By
something worse, | mean the potential loss of the
accelerated depreciation deduction.
The redlity isthat what the IRS said in this
PLR only applies or only must be taken into account for
much less than 1 percent of the dollar values that were
actually at issuein the case. | think in each case
there was somewhere between 800, 900,000, maybe up to a
million dollars at issue. When al is said and done,
because of how the IRS ruled on the PLR, only somewhere
between 5 to $10,000 per case ultimately was at issue
and needs to be charged to the customers.
Given, you know, given the hypothetical choice
of do we fight what the IRS is doing somehow or do we
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accept it, given the very small volume of dollars, |

don't think that would be a hill | would recommend that
we climb.
Q. Thank you. And to follow up on that concern,

can you give me some examples of toolsthat the
Commission has available should the IRS reverse itself,
should OPC call the IRS and say hey, you just assumed
thisfact and the IRS says oh, my gosh, you're right, do
we have prudence reviews, true-ups? How would that work

if we needed to walk this back if the ounce of

prevention was unnecessary?

A. Wadll, and | don't have any kind of detailed
knowledge of what recourse the Commission might have if
it ultimately chooses not to accept the IRS'sfinding in
this particular case. | assume there may be some way to
appeal in court. | assume there may be some ways to
appeal directly tothe IRS. It could be that the
Company would be able to submit a new PLR request based
on whatever information was included in its order.

Beyond that, | don't think | can be any more specific
than that. I'll leaveit at that.

Q. My question was alittle bit different. Let's
assume that the Commission says we're going with this
ounce of prevention strategy and by the time of the next
generd rate case. Would the Commission then have an
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1 opportunity to look back on this 35,000 and say that 1 comments he has made off the record, both going back to
2 actualy wasn't the correct finding, the IRS has issued 2 past cases as well as this case as Missouri-American
3 anew statement or whatever hypothetical you'd want to | 3 believesthere may be a problem in the normalization
4 fitin, isthere away to wak back this 35,000 4 sense for the Commission to deduct deferred taxesin
5 adjustment at the next general rate case or sometimein | 5 ISRS cases from rate base when the underlying revenues
6 thefuture? 6 from the ISRS had not yet been charged to customers. My
7 A. Widll, | think the Commission retains its 7 concern isthat's what we do as an absolute standard
8 prerogativesto set rates, including ISRS rates, and as 8 course of action not only in SRS cases for close to 20
9 | noted in my testimony certainly the IRS does not 9 years now but in genera rate cases.
10 directly set ISRS rates or any other kind of utility 10 What the Commission does is they establish a
11 ratesin its pronouncementsinits PLRs. So | think 11 rate base cutoff point, they reflect plant balances out
12 technically yes, the Commission would have the ability | 12 to that point at the same time, they match that with the
13 to changeitsmind. Parties would have the ability to 13 same values at the same time for accumulated
14 ask it to changeitsmind. Based on the evidence, they |14 depreciation and they do the exact same thing for
15 could find -- they could reverse themselves. At this 15 accumulated deferred income taxes and they derive those
16 juncturel don't think that would be a wise course of 16 valuesfrom the Company's books. The Company does not
17 action, particularly if the dollars involved remain as 17 wait to receive revenues before they book the associated
18 small as what they have been now and in the past cases. | 18 deferred taxes, accumulated depreciation, for that
19 Q. Okay. Andonelast question. Inreferenceto 19 matter plant dollars. And to now suggest that what the
20 vyour rebuttal testimony beginning on page 8, could you | 20 Commission has been doing specifically in ISRS cases for
21 explain your concern with Mr. Wilde'sdirect testimony | 21 close to 20 years somehow now falls afoul of the
22 from his pages 11 through 12 without getting into 22 normalization provisions which have also been in place
23 confidential information? 23 for decades to me that's simply not credible.
24 A. Wdll, | can certainly try. | interpreted 24 JUDGE HATCHER: Thank you. Arethere any
25 Mr. Wilde'srebuttal testimony, aswell as other 25 other questions from Commissioners? Any Commissioner
Page 116 Page 117
1 questions? Hearing none, let's move to 1 be happy to be further educated.
2 recross-examination. Mr. Cooper, you're first up. 2 Q. Let meback up because really my questionis
3 MR. COOPER: Thank you, Y our Honor. 3 more sort of high level than where you were headed with
4 RECROSS-EXAMINATION BY MR. COOPER: 4 that, which is you've recommended that the $35,328
5 Q. Mr. Oligschlaeger, just very briefly. Inyour 5 adjustment be made in this case, correct?
6 last answer | think you were describing your 6 A. Yes
7 disagreement with Mr. Wilde'stestimony astoruling8; | 7 Q. Andyou're satisfied that ruling 9 supports
8 isthat correct? 8 that adjustment, correct?
9 A. Yes. 9 A. That position is based upon our interpretation
10 Q. | believe you were at the hearing earlier 10 of ruling 9, yes.
11 today, and would you agree with Mr. Wildeinthat the |11 Q. And if the adjustment is made in this case and
12 adjustment that's been proposed here is appropriate 12 it's made based upon your understanding of ruling 9,
13 under ruling 9? 13 ruling 8 sort of fallsaway. There's no need to address
14 A. Weél, | didn't necessarily fully follow that. 14 that herein this case, isthere?
15 My understanding isthe request for ruling 8 is 15 A. | think | would agree with that analysis.
16 fundamentally different than the request for ruling 9 16 MR. COOPER: That'sal the questions| have,
17 and 10, because ruling 9 and 10 assumes the existence of | 17 Y our Honor.
18 an NOL whether actual or hypothetical. Asl understand | 18 JUDGE HATCHER: Thank you, Mr. Cooper. Mr.
19 it from Mr. Wilde's testimony, ruling number 8 is not 19 Clizer?
20 dependent upon an NOL at all. It might apply in 20 RECROSS-EXAMINATION BY MR. CLIZER:
21 situations where a utility isnot in effect in an NOL 21 Q. Good afternoon again. In response to the
22 situation. So I'm not sure how to reconcile what 22 Commission's question regarding the ounce of prevention,
23 Mr. Wilde said earlier to how | interpret at least his 23 you basicaly stated something to the effect that this
24 testimony. Perhapsthat bears further discussion. To 24 only appliesto Missouri-American Water, it only applies
25 the extent I'm not understanding ruling 8 fully, I would | 25 if it had an NOL on its books and it only appliesto
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1 ISRSrates or cases; isthat fundamentally correct? 1 to ISRS cases was based on the fact that wasincluded in
2 A. Yes. 2 thePrivate Letter Ruling that said MAWC had an NOL. Is
3 Q. | want to focuson just the second one. So 3 that basically correct?
4 again, your position isthisonly applies, the Private 4 A. Oh,yeah. | think | stepped throughout --
5 Letter Ruling only appliesif the Company actually hasa | 5 reanalyzeditin my direct testimony and rebuttal
6 net operating loss on its books? 6 testimony. Basically we relied upon certain statements
7 A. Waéll, | think as has been discussed at great 7 made by the IRSinwhat | think was labeled the facts
8 length both in testimony here today, the IRS appears to 8 section and how those interrelated ultimately with how
9 have adifferent working definition of NOL in the 9 thelRSruled on ruling request number 9.
10 context of SRS rate cases than Staff or OPC in the 10 Q. Would you happen to have a copy of the Private
11 past; but with that caveat, | think | agree with your 11 Letter Ruling in front of you?
12 statement. 12 A. lcangetit. | haveit.
13 Q. Your explanation that the IRS has a different 13 Q. Canyou go right to the bottom right above the
14 working understanding, that's based on the language in 14 -- sorry. I'mon page 22 of 23.
15 the facts section where the IRS determined -- well, 15 A. Okay.
16 wherethe IRSincluded as afact that therewasan NOL | 16 Q. That'sthe version that was attached to
17 or ataxableloss asthey referred toit; isthat 17 Mr. Wilde'stestimony. Thefirst paragraph starts with
18 correct? 18 12, the next with accepts, the next with this, and the
19 THE COURT REPORTER: I'm sorry. Mr. Clizer, | 19 next one with thisruling is based upon information.
20 could you repeat that question again? 20 A. Yes, I'mthere.
21 MR. CLIZER: | will do my best. That wasa 21 Q. Doyoufollow?
22 little convoluted. 22 A. Yes
23 BY MR. CLIZER: 23 Q. Youwould agree with me that that penultimate
24 Q. Allright. Your determination that the IRS 24 paragraph reads this ruling is based upon information
25 hasadifferent understanding of the NOL asit relates 25 and representations submitted by taxpayer and
Page 120 Page 121
1 accompanied by penalty of perjury statements executed by | 1 understanding and definition of NOL than what Staff
2 an appropriate party. While this has not verified any 2 understood and understands that definitionto be. Soll
3 of the material submitted in support of the request for 3 suppose an NOL may be considered not to exist saying
4 ruling, it is subject to verification upon examination. 4 Staff or OPC's understanding, but it might exist in
5 Do you agree with that? 5 dternatively Missouri-American'sor the IRS's
6 A. | do agree with you that that is what this 6 understanding.
7 dtates. 7 Q. Again, the IRS understanding in thiscaseis
8 Q. If theIRSwereto later make a determination 8 what was printed in the facts section of this Private
9 that there was a misstatement of fact about the 9 Letter Ruling; that's where Staff is coming from?
10 existence of an NOL and withdrew its PLR, would that 10 A. Yes
11 change Staff's position? 11 MR. CLIZER: Now | have no further questions.
12 A. Our entire position on this case is based upon 12 Thank you.
13 thePLR. If the Company were under some certain 13 JUDGE HATCHER: Thank you. And back to
14 circumstancesto withdraw that or revoke it, yes, that 14 Mr. Johnson for redirect.
15 would change our position. 15 MR. JOHNSON: Thank you, Judge.
16 MR. CLIZER: | don't think | have any further 16 REDIRECT EXAMINATION BY MR. JOHNSON:
17 -- no, | have onelast question. 17 Q. Mr. Oligschlaeger, back at the beginning of
18 BY MR. CLIZER: 18 your questioning Mr. Clizer for OPC had you reference
19 Q. Thisoneisamost out of curiosity. Isit 19 thetestimony of Karen Lyonsfrom aprior ISRS
20 your position that a company can both have a net 20 proceeding. Do you remember that?
21 operating loss and not have a net operating loss 21 A. | do.
22 simultaneously? 22 Q. And essentially that testimony stated that
23 A. | think the best way to answer that isno. | 23 NOLsare calculated on an overall basis and you agreed
24 think what obviously givesrise to the question isagain 24 with that statement, correct?
25 thelRS and Missouri-American providing a different 25 A. Yes
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Q. Isthat fact the basis of Staff's

recommendation in this case?

A. No. | mean, and maybeto givethat alittle
more explanation, no. In prior ISRS cases the Company
argued hey, an NOL exists and thisis how you should
account for it in the context of the ISRS rate case. We
disagreed in prior cases with these proposed with or
without method. We believed it was not an appropriate
way of assigning an NOL to I SRS cases in the event that
such an assignment was necessary and suggested
alternative ways of doing it.

So regardless of whether their NOLs are
calculated on an overal basis or not, there may be some
circumstances in which there's alegitimate NOL existing
which would need to be allocated in some way to ISRS
plant as opposed to non-1SRS eligible plant or other tax

© oo ~NOOh,WNPR

10

12
13
14
15
16

Page 123
you referencing the generation of anew NOL amount in

the given tax year or something else?

A. Weéll, that's how we would interpret the
criteriafor including an NOL in an ISRS case or in any
rate case that some NOL will be generated within the
period in question. Again, the IRS think takes -- has
effectively taken a broader view that anytime a company
has a pre-existing NOL on its books, even if it's being
used and no additional amounts are being generated would
trigger ruling number 9.

Q. Finaly, Mr. Clizer asked you about the facts
contained in the PLR. Did Staff provide comments which
were attached to the Company's PLR request?

A. Wedid. And the approach we took was the
Company made 12 different requests for rulings. | think
some of them weren't necessarily directly germane or

17 deductionsthat may give rise to the NOL. 17 related to theissuesin prior ISRS rate cases. Five of
18 Q. Right. Also, the Judge directed a couple 18 them appeared to be we provided comments on those five,
19 questionsto you regarding the ounce of prevention, and | 19 including certainly the basis for the Staff's and
20 inyour response you mentioned your belief that the PLR | 20 ultimately the Commission's positions and decisions in
21 would only apply to Missouri-American and only if they | 21 those cases, and | believe it was clearly expressed that
22 had an NOL on their books. Do you remember that? 22 the Staff took the position and the Commission has
23 A. Yes. Inaddition, being in the context of 23 adopted it that no -- since no NOL was generated during
24 I1SRS cases, yes. 24 the applicable I SRS proceedings none should be
25 Q. When you used theterm NOL on their books, are | 25 recognized for ISRS rate purposes.

Page 124 Page 125
1 So what the IRS did with those 1 examination, Mr. Johnson?
2 representations, whether they took them into account, 2 MR. JOHNSON: Thank you. | believe we will
3 gavethem any consideration, the document was silent. 3 mark Mr. Arabian's direct testimony as Staff Exhibit 302
4 Q. Do you have any reason to believe the IRS did 4 and the supplement to direct testimony of Mr. Arabian as
5 not take those into consideration? 5 Exhibit 303.
6 A. My concern would be -- Well, first of all, 6 JUDGE HATCHER: They will be so marked.
7 they don't even mention the Staff's commentsin the PLR 7 ALI ARABIAN,
8 so certainly they don't indicate they took it into 8 called asawitness, being sworn, testified as follows:
9 consideration. Plus, the PLR, maybe thisis standard 9 DIRECT EXAMINATION BY MR. JOHNSON:
10 foral PLRs, istotaly -- ailmost totally silent asto 10 Q. Mr. Arabian, will you please state your name
11 why the IRS has drawn the conclusions that it did. 11 and spell your last name for the record?
12 | think OPC is correct in alimited sense that 12 A. My nameisAli Arabian spelled A-r-a-b-i-a-n.
13 they appeared to take certain factual assertions made by 13 Q. By whom are you employed and in what capacity?
14 Missouri-American and accept them as opposed to other 14 A. I'memployed by the Missouri Public Service
15 assertions that might have been found in the Staff 15 Commission as a Utility Regulatory Auditor I1.
16 comments. Again, they didn't talk about that. So | 16 Q. Areyou the same Ali Arabian who prepared or
17 don't know what they took into account. 17 caused to be prepared direct testimony in this matter
18 MR. JOHNSON: Thank you. | have no further 18 marked as Staff Exhibit 302 and supplement to direct
19 questions. 19 testimony marked as Staff Exhibit 303?
20 JUDGE HATCHER: Thank you, Mr. Johnson. That | 20 A. Yes
21 will take usto the first of our last two witnesses. 21 Q. Do you have any changes or corrections to your
22 Ali Arabian. Mr. Arabian, if you would unmute your 22 testimony?
23 phone or computer, | will swear you in. 23 A. No, | don't.
24 (Witness sworn.) 24 Q. Isyour testimony true and correct to the best
25 JUDGE HATCHER: Thank you. And direct 25 of your knowledge and belief?
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1 A Yes 1 Okay. That brings usto our last witness for
2 Q. IfIwereto ask you those same questions 2 thisevidentiary hearing. Witness Matthew Barnes, if
3 today, would your answers be substantially the same? 3 you would please unmute your phone and | will swear you
4 A Yes 4 in.
5 MR. JOHNSON: Judge, at thistime | would 5 (Witness sworn.)
6 offer Staff Exhibits 302 and 303 as evidence. 6 JUDGE HATCHER: Thank you. And Mr. Johnson?
7 JUDGE HATCHER: Thank you. Arethere any 7 MR. JOHNSON: Thank you. Staff will mark
8 objections to the admittance of those two exhibits? Mr. 8 Mr. Barnes direct testimony as Staff Exhibit 304.
9 Cooper? 9 JUDGE HATCHER: Go ahead.
10 MR. COOPER: No, Y our Honor. 10 ALl ARABIAN,
1 JUDGE HATCHER: Any objections, Mr. Clizer? 11 called asawitness, being sworn, testified as follows:
12 MR. CLIZER: No, Your Honor. Thank you. 12 DIRECT EXAMINATION BY MR. JOHNSON:
13 JUDGE HATCHER: Thank you. They are so 13 Q. Will you please state your name and spell your
14 admitted. 14 last name for the record?
15 (STAFF EXHIBITS 302 AND 303 WERE RECEIVED INTO | 15 A. My nameis Matthew J. Barnes, B-a-r-n-e-s.
16 EVIDENCE AND MADE A PART OF THISRECORD.) 16 Q. By whom are you employed and in what capacity?
17 JUDGE HATCHER: Mr. Johnson? 17 A. I'memployed by the Missouri Public Service
18 MR. JOHNSON: Thank you, Judge. At thistime 18 Commission in the Water and Sewer Department as a
19 | would tender Mr. Arabian for cross-examination. 19 Utility Regulatory Auditor V.
20 JUDGE HATCHER: Thank you. And Mr. Cooper? 20 Q. Areyou the same Matthew Barnes who prepared
21 MR. COOPER: No questions. 21 or caused to be prepared direct testimony in this matter
22 JUDGE HATCHER: Thank you. And Mr. Clizer? 22 marked as Staff Exhibit 3047
23 MR. CLIZER: No questions. Thank you. 23 A. Yes | am.
24 JUDGE HATCHER: Thank you. And are there any 24 Q. Doyou have any corrections or changes to your
25 Commissioner questions? 25 testimony?
Page 128 Page 129
1 A. ldo. Just acouple. On page 3, line6, the 1 JUDGE HATCHER: Mr. Johnson?
2 word Table 1 in that second sentence should be stricken 2 MR. JOHNSON: | tender the witness for
3 out and the sentence should read please see D Table 3 cross-examination.
4 below for a side-by-side comparison, and the next 4 JUDGE HATCHER: Thank you. And Mr. Cooper?
5 sentence that starts with Table 1, Table 1 needs to be 5 MR. COOPER: No questions.
6 stricken and replaced with the word this, t-h-i-s, and 6 JUDGE HATCHER: Thank you. And Mr. Clizer?
7 that'sal | have. 7 MR. CLIZER: No questions. Thank you, Y our
8 Q. With those changes, is your testimony true and 8 Honor.
9 correct to the best of your knowledge and belief? 9 JUDGE HATCHER: Thank you. And are there any
10 A. ltis 10 Commissioner questions?
11 Q. If | wereto ask you those same questions 11 Okay. Hearing none, we are in the last couple
12 today, would your answers be substantially the same? 12 minutes of the hearing. So let's go over some last
13 A. Yes, they would. 13 minute announcements. | want to remind everyone
14 MR. JOHNSON: Judge, at thistime | would 14 exhibits must be submitted to the email address
15 offer Staff Exhibit 304 as evidence. 15 exhibits@psc.mo.gov. Let's set adeadline of Friday for
16 JUDGE HATCHER: Thank you. Are there any 16 that submission.
17 objectionsto Exhibit 304 being offered onto the hearing 17 MR. CLIZER: Y our Honor --
18 record? Mr. Cooper? 18 JUDGE HATCHER: Yes.
19 MR. COOPER: No objection. 19 MR. CLIZER: -- when we email those in, would
20 JUDGE HATCHER: And Mr. Clizer? 20 you prefer that they be titled as Exhibit 200, 201, et
21 MR. CLIZER: No objection. 21 cetera, or do you want them to be titled what they
22 JUDGE HATCHER: Thank you. Without objection, | 22 should bein termsof -- | just need alittle bit of
23 Exhibit 304 is admitted onto the hearing record. 23 clarification how to send the filesin. Does that make
24 (STAFFSEXHIBIT 304 WASRECEIVED INTO | 24 sense? How would you like them titled basically?
25 EVIDENCE AND MADE A PART OF THISRECORD.) |25 JUDGE HATCHER: As has been explained to me,
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1 thedata center will make surethat all exhibits are 1 JUDGE HATCHER: Evening.
2 correctly marked. Soif you havethe ability, 2 THE COURT REPORTER: Evening?
3 wherewitha and the time to mark your exhibits with the 3 JUDGE HATCHER: Yes. We have briefsduein
4 exhibit number, that would be great. And if you don't, 4 this case Friday.
5 my understanding is that the data center will take care 5 THE COURT REPORTER: Just hold on a second.
6 of that for the parties. Does that answer your 6 JUDGE HATCHER: Okay.
7 question, Mr. Clizer? 7 THE COURT REPORTER: Isthere any way it could
8 MR. CLIZER: Yes, it does. Sorry to bother 8 be Friday morning?
9 you. 9 JUDGE HATCHER: Let me ask the parties. We
10 JUDGE HATCHER: No, no, no, you're fine. 10 have--
11 COMMISSIONER RUPP: Hey, Judge, it's 11 MR. CLIZER: Would it be possible --
12 Commissioner Rupp real quick. 12 JUDGE HATCHER: Go ahead, Mr. Clizer.
13 JUDGE HATCHER: Yes. 13 MR. CLIZER: | know that traditionally
14 COMMISSIONER RUPP: Hey, my battery isat 3 | 14 briefing has been due on aweekday basis. Would it be
15 percent and | know you'rein your announcements. | just | 15 possible to move briefing to be due on a weekend?
16 wanted to say great job today. Thank you everybody for | 16 JUDGE HATCHER: I'm hesitant to do that. |
17 thedifficult situation even with the technical 17 was volunteering myself to work on the weekend. The
18 difficulties. Just great job for handling it and 18 Commission will likely have two agenda meetings related
19 getting this done. 19 to this case, the first as adiscussion coming up next
20 JUDGE HATCHER: Thank you, Commissioner. | | 20 Wednesday and the second with the Commission deciding
21 appreciate the kind words. 21 itsorderinthiscase. Let melook. That would be
22 Last couple announcements. Bev, we have 22 June 17 and that is to meet the -- remind me when the
23 requested an expedited turnaround so that we can get a 23 operation of law dateis. | think it was the 30th.
24 transcript by tomorrow. 24 So that's why we have the compressed schedule
25 THE COURT REPORTER: Tomorrow? 25 onthebriefings. I'm fine with extending that, but my
Page 132 Page 133
1 deadline is noon on Monday. |'mwlling to try and 1 accommodate any schedule the parties prefer.
2 extend that out. Bev has asked for Friday norning. 2 JUDGE HATCHER: Ckay. Let's anmend the
3 I1"I'l go down the counsel list, and M. dizer has asked 3 schedul e here and now. | will not be able to get that
4 for sonmetinme Saturday or Sunday. |'ll cover that in a 4 out as a witten order until, what is today, Wdnesday,
5 second. 5 until Thursday. | have to go run and go pick up the
6 M. Cooper, what are your thoughts? 6 kids after this. Final briefs are due Sunday. Bev,
7 MR COOPER: \Well, | don't have ny calendar in 7 transcript is due Friday as soon as you can. And there
8 front of ne, Judge. Do you have in front of you when 8 will be noreply briefs.
9 the reply -- because we were going to do reply briefs as 9 Are there any other issues before we adjourn?
10 well, weren't we? 10 Okay. We are adjourned and off the record. Thank you
11 JUDGE HATCHER: | only had schedul ed one round 11 all for participating and thank you all for being
12 of briefs. 12 patient.
13 MR COOPER: (kay. Then | guess I'mto a 13 MR JOHNSON: Thank you, Judge.
14 certain extent in the sanme boat as M. dizer. | could 14 MR, COOPER:  Thank you.
15 use another day or so probably. 15 JUDGE HATCHER:  Thanks.
16 JUDGE HATCHER: |'mfine with going until 16 (Of the record.)
17 Sunday, Monday norning |ike 8:00 sharp. 17
18 MR, COOPER: Either works for me. Either 18
19 works for me. | can nmake it work too. 19
20 MR CLIZER  Yeah, |1'd add only that any 20
21  ampunt of additional time would be hel pful. 21
22 JUDGE HATCHER: Ckay. M. Johnson, let's -- 22
23 MR JOHNSON: While | would very nuch prefer 23
24 not to work on the weekend, | understand the short tine 24
25 frame with this case may require it. | believe | can 25
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Reporting, LLC, within the State of Mssouri, do hereby
certify that | was personally present at the proceedi ngs
had in the above-entitled cause at the time and place
set forth in the caption sheet thereof; that | then and
there took down in Stenotype the proceedings had; and
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