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	INV 1
	Should the Billed Party be entitled to withhold payment on disputed amounts?
	3.2.1, 3.3, 8.3, 8.3.1, 8.3.2, 8.3.2.1, 8.3.2.2, 8.3.3
	3.2.1Remittance in full of all undisputed bills are due thirty (30) calendar days after each Bill Date (the “Bill Due Date”) and shall be paid in accordance with the terms of this Appendix Invoicing.  If the Bill Due Date is a Saturday, Sunday, or has been designated a bank holiday, payment will be due the next business day.  Late payment charges, if any, will be assessed in accordance with the requirements in this Appendix.

3.3 The Billed Party shall pay in full all undisputed billed charges.  However, nothing in this Appendix Invoicing shall be construed to limit either Party’s ability to file claims at the Local Service Center and/or seek Dispute Resolution in accordance with the terms of this Agreement.

8.3 thru 8.3.3  Intentionally Omitted.

	Yes. The rights of the billed party to dispute charges are codified in any number of state and interstate tariffs throughout SBC’s territory. The issue at hand is whether MCIm can withhold payment for disputed amounts. It is a financial imperative, and a standard accounting principle, to accrue expected costs based on published rates and expected volumes. To the extent that the invoiced amounts are in excess of that expected amount, and that the cause of that difference can and is identified, with all appropriate and required documentation, there should be no reason to restrict the ability to withhold that excess amount from payment. Absent the ability to withhold, the financial responsibility for invalid charges lies on the billed party (MCIm), not the billing party (SBC Texas), who is made responsible by other sections of this ICA and various state and federal tariffs to produce a timely and accurate invoice. The responsibility for accuracy lies on SBC Texas, not MCIm.

Hurter Direct, pgs. 15-18
	3.2.1 Remittance in full of all bills not subject to an exception set forth in Section 8 are due thirty (30) calendar days after each Bill Date (the “Bill Due Date”) and shall be paid in accordance with the terms of this Appendix Invoicing.  If the Bill Due Date is a Saturday, Sunday, or has been designated a bank holiday, payment will be due the next business day.  Late payment charges, if any, will be assessed in accordance with the requirements in this Appendix.

3.3 Except as provided in Sections 4 (REMITTANCE AND PAYMENT OF BILLS FOR RECIPROCAL COMPENSATION) and 8 (EXCEPTIONS) of this Appendix Invoicing, the Billed Party shall pay in full all billed charges, even if some or all of the charges are disputed.  However, nothing in this Appendix Invoicing shall be construed to limit either Party’s ability to file claims at the Local Service Center and/or seek Dispute Resolution in accordance with the terms of this Agreement.

8.3  Inaccurate Billing.  On a Billing Account Number (“BAN”) basis, the Billed Party may request an investigation for any BAN that the Billed Party has a good faith reason to believe (i) was rendered in error or (ii) contains obvious inaccuracies.  For purposes of this section, rendered in error shall mean a bill that contains an OCN or OCNs that do not belong to the Billed Party or a bill for services that were ordered by a company other than the Billed Party.  For purposes of this section,  obvious inaccuracy shall mean  only amounts due for that BAN that exceeds  a 30% increase over the average monthly total for that BAN for the six-month period immediately preceding the invoice in question.

8.3.1 Any such request for an investigation shall follow the claims process in section 6.7.  During the pendency of the investigation, the Billed Party must comply with all agreed upon requirements for filing claims and shall cooperate with the Billing Party in investigating the billing inaccuracy.  The request must include a notation of “inaccurate billing,” a detailed explanation of what rate or rate elements are inaccurate, and show the calculation of the average monthly billing for the previous 6 (six) months worth of billing to that BAN.

8.3.2 Only amounts above the 130% level are relieved of the obligation to "pay and dispute" as specified in section 3.3 of this Appendix Invoicing, and only until a revised invoice for the investigated BAN is submitted, or for a period of sixty (60) days, whichever is sooner.  Any invoices received for other BANs that are not the subject of a request for an investigation, shall be due and payable in accordance with the requirements of this Appendix Invoicing.

8.3.2.1 If a revised invoice for the investigated BAN is provided by the Billing Party to the Billed Party, the Bill Due Date for that revised invoice shall be thirty (30) days after the date the revised invoice is provided and all other terms and conditions herein will apply.

8.3.2.2 If no revised invoice for the investigated BAN is provided by the Billing Party, and the Parties have not completed the investigation for a billing inaccuracy within sixty (60) days of the date the Billed Party requested the investigation, then either Party may seek to resolve the dispute pursuant to the terms of the Dispute Resolution provisions of this Agreement.

8.3.3 In the event of a consolidation of multiple BANs into a single BAN, the Parties agree that the prior six months average billing for the remaining single BAN will no longer properly represent the basis for the 130% threshold, and that the Parties agree to meet and confer before invoking the withholding rights outlined above on the consolidated BAN.


	Charges submitted pursuant to the Agreement should be disputed or paid.  If an amount is not disputed, there is no reason that Level 3 cannot pay such amount by the bill due date, but without question Level 3 should remit after two late payment notices.  SBC’s proposed language in Section 9.2 applies when Level 3 has failed to remit payment by the bill due date and not responded to two late payment notices.

Regarding SBC’s language in 8.3 thru 8.3.3, It is fair to states that the majority of disputes arising under these interconnection agreements are related to billing.  Most of these disputes require a dedicated staff, familiar with the billing process, to conduct an investigation.  Therefore, SBC has proposed that all disputes be raised initially with these knowledgeable billing representatives for investigation and, hopefully, resolution.  The process is non-discriminatory and has been an effective first step in resolving these disputes.

Quate Direct, pp. 33-34.
Quate Rebuttal, pp. 19-20.
	

	INV 2
	If payments are to be withheld, should they be put in an interest-bearing escrow account pending resolution of a dispute?
	3.4, 3.4.1, 3.4.2, 3.4.2.1, 3.4.2.2, 3.4.2.3, 3.4.2.4, 3.4.2.5, 3.4.2.6, 3.4.2.7, 3.4.2.8
	3.4 thru 3.4.2.8 Intentionally Omitted
	SBC claims that reciprocal compensation billing is extraordinarily complex yet proposes making the process still more complex by adding the additional administrative requirement that parties place disputed amounts in escrow.  Such a proposal flies in the face of reason, particularly given the long history the parties have of successfully settling such disputes without the necessity of the added expense and inefficiency of creating and administering escrow accounts.

Hurter Direct, pgs. 18-19


	3.4 Disputed Bills

3.4.1 The Billed Party shall pay all disputed sums to the Billing Party without waiving its right to receive reimbursement, true up, set-off, or other billing adjustments.

3.4.2 Alternatively, the Billed Party may, at its option, withhold disputed sums and pay the dispute portion into an interest-bearing Third Party escrow account, subject to the following:  
3.4.2.1 The financial institution proposed as the Third Party escrow agent must be located within the continental United States;

3.4.2.2 The financial institution proposed as the Third Party escrow agent may not be an Affiliate of either Party;

3.4.2.3 The financial institution proposed as the Third Party escrow agent must be authorized to handle electronic funds transfers via the ACH network;

3.4.2.4 The escrow account must be an interest bearing account;

3.4.2.5 All charges associated with opening and maintaining the escrow account will be borne by the Disputing Party;

3.4.2.6 None of the funds deposited into the escrow account or the interest earned thereon may be used to pay the financial institution’s charges for serving as the Third Party escrow agent;

3.4.2.7 All interest earned on deposits to the escrow account will be disbursed to the Parties in the same proportion as the principal; and

3.4.2.8 Disbursements from the escrow account will be limited to those: (a) authorized in writing by both the Disputing Party and the Billing Party (that is, signature(s) from representative(s) of the Disputing Party only are not sufficient to properly authorize any disbursement), or (b) made in accordance with the final, non-appealable order of the arbitrator, commission, or court that has jurisdiction pursuant to the Dispute Resolution section of the General Terms of this Interconnection Agreement.


	SBC MISSOURI has experienced large financial losses from CLECs who have either gone bankrupt or otherwise exited the business.  Many of these CLECs filed frivolous or inflated disputes in order to avoid collection action.  This ultimately resulted in larger losses for SBC MISSOURII   

SBC MISSOURI  understands the CLECs concerns regarding depositing disputed amounts into escrow. It is not SBC MISSOURI’S intent that the waiver of escrow should enable CLECs to dispute all future bills, due to the criteria having been met, and thereby forcing SBC MISSOURI to finance the CLECs business

Quate Direct, p. 35
Quate Rebuttal, p. 20.


	

	INV 3
	When a Party disputes a bill, how quickly should that Party be required to provide the other Party all information related to that dispute?
	6.2, 7.6
	6.2  Filing Claims.  If any portion of an amount due to the Billing Party under this Agreement is subject to a bona fide dispute between the Parties, the Billed Party (Disputing Party) shall give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice the specific details and reasons for disputing each item provided.  The Billed Disputing Party should utilize any existing and preferred form provided by the Billing Party to communicate disputes to the Billing Party, as set forth in section 6.7 below.  In the event that the Billed Party cannot reasonably identify the specific circuit or bill detail and the reason or nature of the dispute at the time it opens a dispute, the Billed Party may still open the dispute (with written notice that further documentation is forthcoming), but shall provide all specific circuit or bill detail and the reason or nature of the dispute within ninety (90) days of opening the dispute.  The Billed Party must submit any dispute by the applicable Stake Date set forth below.  

7.6  In the event that the Billing Party cannot reasonably identify the specific circuit or bill detail at the time it submits a backbill, the Billing Party may still submit the backbill (with written notice that further documentation is forthcoming), but shall provide all specific circuit or bill detail within ninety (90) days of submitting the backbill.


	Given the acknowledged complexity of the billing performed pursuant to this agreement, ninety days is a reasonable time within which the parties should be required to provide all information related to disputed amounts and backbilling.  

Hurter Direct, pgs. 19
	6.2 Filing Claims.  If any portion of an amount due to the Billing Party under this Agreement is subject to a bona fide dispute between the Parties, the Billed Party (Disputing Party) shall give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice the specific details and reasons for disputing each item provided.  The Billed Disputing Party should utilize any existing and preferred form provided by the Billing Party to communicate disputes to the Billing Party, as set forth in section 6.7 below.  In the event that the Billed Party cannot reasonably identify the specific circuit or bill detail and the reason or nature of the dispute at the time it opens a dispute, the Billed Party may still open the dispute (with written notice that further documentation is forthcoming), but shall provide all specific circuit or bill detail and the reason or nature of the dispute within thirty (30) days of opening the dispute.  The Billing Party shall apply any credit(s) associated with the dispute consistent with the Stake Date limitations set forth below for resolving such dispute.

7.6 In the event that the Billing Party cannot reasonably identify the specific circuit or bill detail at the time it submits a backbill, the Billing Party may still submit the backbill (with written notice that further documentation is forthcoming), but shall provide all specific circuit or bill detail within thirty (30) days of submitting the backbill.


	SBC requires disputes to be submitted in writing and placed on its designated form as SBC requires this information to investigate and resolve the dispute.   If MCI is not able to provide sufficient details about the dispute i.e. specific circuit information and billing detail, the question has to be asked if MCI has a legitimate dispute.

MCI should provide all relevant and necessary information at the time they submit the appropriate form notifying SBC of their dispute. It is to both parties benefit to work to resolve all disputes as quickly as possible and SBC believes that 30 days to reach resolution is reasonable. SBC can’t understand why MCI believes they need as much as 90 days to gather information regarding a dispute. If there’s a legitimate problem, it should be reasonable to expect that MCI would have the necessary documentation, facts to provide at the time of their dispute submission.

Quate Direct, pp. 35-37.
Quate Rebuttal, p. 21.


	

	INV 4
	What should trigger the contractual Stake Date limits?  
	6.3, 6.5, 7.4
	6.3 Appendix Collocation.  The Stake Date for Collocation billing shall be one hundred twenty (120) days from the date the dispute is filed Bill Date (not the Bill Due Date).
6.5 Other Services. The Stake Date for services other than those described in section 6.3 and 6.4 above shall be provided pursuant to this Agreement and shall be twelve (12) months from the date the dispute is filed Bill Date.

7.4 The Backbill Stake Date for services other than those described in section 7.2 and 7.3 above shall be provided pursuant to this Agreement and shall be twelve (12) months from the date the charges were incurred  Bill Date.
	SBC’s language does not make sense and should be rejected out of hand. A stake date is designed to limit the risk to the billing party (when discussion disputes) by specifying when a dispute may be filed after the bill has been rendered. If SBC’s language is adopted, there is no reference to when the disputed charges were rendered, therefore allowing the disputing party to dispute charges that are, for example, four years old, but only for a period of 120 days. The intent of the stake date is to allow the disputing party a limited period of time after the bill is rendered to issue the dispute, after which time, the dispute can no longer be filed or honored.

The appropriate trigger should be the invoice date or Bill date, a date which is well known to both parties.

Hurter Direct, pgs. 20-22
	6.3   Appendix Collocation.  The Stake Date for Collocation billing shall be one hundred twenty (120) days from the date the dispute is filed.
6.5   Other Services. The Stake Date for services other than those described in section 6.3 and 6.4 above shall be provided pursuant to this Agreement and shall be twelve (12) months from the date the dispute is filed.
7.4 The Backbill Stake Date for services other than those described in section 7.2 and 7.3 above shall be provided pursuant to this Agreement and shall be twelve (12) months from the date the charges were incurred.


	These clauses establish limits on how far back a claim of billing error can go.  The limit should be tied to the date of the claim, not the date of bill, since the bill dates can vary, depending on when the monthly billing cycle occurs.  For example, some items bill on the 15th of a month, others bill on the 25th of the month, and so on.  Moreover, with backbills, the problem is that no bill was sent in the first place.   So a backbill does not have a "bill date" which could be used to trigger the limit.  The clearest and surest way to set a limit is by counting back from the date of the claim, and then knowing that any true up or adjustment will cover exactly the period counting from that date.

Quate Direct, p. 37.
Quate Rebuttal, pp. 21-22.
	


Key:
Underline represents language proposed by MCIm and opposed by SBC
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Bold represents language proposed by SBC and opposed by MCIm
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