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Montgomery 345 kV Transmission Line



)

COMMENTS OF THE MISSOURI LANDOWNERS ALLIANCE 

TO GRAIN BELT’S “RESPONSE TO ORDER 

DIRECTING FILING OF ADDITIONAL INFORMATION”
Pursuant to the Commission’s Orders of February 11, 2015 and April 29, 2015, the Missouri Landowners Alliance (MLA) respectfully submits these Comments to the document filed on April 13, 2015 by Grain Belt Express Clean Line LLC (Grain Belt) titled “Response to Order Directing Filing of Additional Information” (hereafter, Grain Belt’s “Response”).

1.  Summary of Position.  The MLA submits that on the basis of Grain Belt’s Response, the Commission should issue a final order denying Grain Belt’s Application for the CCN.  Such an order is appropriate at this point because Grain Belt still has failed to prove these two essential requirements for the CCN:  (1) that there is a need for the proposed line; i.e., that some load-serving entity is likely to purchase energy from the line for sale in Missouri; and (2) that Grain Belt has permission to build the line from each of the eight county commissions in Missouri where the line would be located.  

The MLA will also address several other matters raised in Grain Belt’s Response.  A lack of comment on the remaining issue does not imply that the MLA concedes the relevance or sufficiency of the material submitted on those matters by Grain Belt.    
2.  Grain Belt still has failed to demonstrate that its proposed line is needed in Missouri.   In its Order of February 11, 2015, the Commission found that it could not grant the CCN to Grain Belt on the basis of the information submitted during the initial phase of this case (“Phase 1”).  The Commission therefore ordered Grain Belt to supply additional information and studies on thirteen different subjects.  In paragraph 3 of that Order, Grain Belt was essentially directed to provide whatever evidence it had that any load serving entity in Missouri had committed to purchase energy or capacity from the proposed line.  
Presumably, the rationale behind this request was that the Commission (or at least one or more individual Commissioners) did not believe the evidence from Phase 1 showed that energy from the line would likely be sold to end-users in Missouri.  If the Commission believed Grain Belt had already met its burden of proof on this issue, there would be no apparent reason to ask for additional information on possible commitments from utilities in Missouri.  
That being the case, the MLA submits that the logical approach here is to first determine whether Grain Belt has provided anything new in its Response which demonstrates that a load-serving entity in Missouri has actually made some kind of commitment to purchase energy or capacity from the proposed line.  If Grain Belt offered nothing new, it must follow that they still have failed to meet their burden of proof on this issue.  
So given this second chance, what additional evidence of utility commitments did Grain Belt provide to the Commission in its recent Response?  The answer is, they provided nothing new at all.   
The Response mentions only two potential candidates in Missouri which might buy energy from the proposed line:  the City of Columbia, and Ameren Missouri.  With respect to the former, Grain Belt relies solely on the resolution adopted by the Columbia City Council on October 6, 2014.
  However, Grain Belt had already relied on that same resolution in Phase I to support the same position it asserts here.
  And with respect to Ameren Missouri, Grain Belt relies solely on the Integrated Resource Plan filed by Ameren on October 1, 2014.
  But again, Grain Belt relied on that same document in Phase 1 of this case to support its assertion that Ameren might make use of its line.
      

The MLA explained in Phase 1 why the documents which Grain Belt continues to rely on do not logically demonstrate that either the City of Columbia or Ameren is likely to purchase energy or capacity from the proposed line.
  More to the point, the Commission must agree.  Otherwise, it presumably would not be seeking evidence of utility commitments beyond the material still being relied on by Grain Belt. 
 In defending its position on this issue, Grain Belt also makes reference to its claim in paragraph 6 of its Response that potential wind generators have submitted requests to deliver 3,324 MW to the Ralls County converter station.
  However, for a number of reasons, this material still falls short of showing that any of the energy from the Grain Belt line will be used in Missouri.
First, Grain Belt has provided no indication of what load-serving entity in Missouri might conceivably purchase energy from any of the wind generators requesting capacity on the proposed line.  Given this second chance to demonstrate a need for the line, and the Commission’s interest in this particular subject, if Grain Belt knew of any commitments from Missouri utilities to the wind developers it certainly would have said so in its Response.    
And the wind developers no doubt realize at this point that they will not be able to reach their desired markets in the east if Grain Belt does not secure the CCN from this Commission.  Therefore, the wind farms had every incentive to cooperate with Grain Belt in identifying any Missouri utility which had made a commitment to buy energy from the line – however contingent it might be.  Yet based on the Response, the wind farms were also unable to identify any potential candidate in Missouri, beyond the evidence already produced in Phase 1 of this case.  So in short, nothing has changed since Phase 1 as far as showing the Commission that any energy from the line will serve customers in Missouri.
Second, Grain Belt provided no original documentation of the supposed requests made by the wind generators to deliver energy to the converter station in Missouri.  For all the Commission can tell, those Service Requests are mere bilateral wish lists, with absolutely nothing in the way of binding commitments to deliver energy from the proposed line to the substation in Missouri.  If the Service Requests amounted to anything more than that, they no doubt would have been produced by Grain Belt as part of its Response – in redacted form, if necessary.  
Finally, even if we speculate that one or more wind generators may somehow be firmly committed to deliver energy to the substation in Missouri, it does not follow that the energy delivered there would be sold to utilities in Missouri.  As Grain Belt has acknowledged, it believes that any power delivered in Missouri will be sold not only to load-serving utilities in this state, but also to utilities in all of the MISO states outside Missouri as well.
  Thus delivery to the Ralls County converter station does not equate to delivery for use in Missouri.
Grain Belt says we should not expect any “binding commitments” to deliver or sell power until it gains authorization to build the line.
  However, there is no apparent reason why the parties could not sign contracts contingent on Grain Belt obtaining such authorization.  At the very least, if there was any interest in the line, Grain Belt should have been able to obtained an MOU from at least one load-serving utility -- **   

                                                                      **
     

Grain Belt has met and continues to meet with all major utilities in Missouri regarding purchases from the proposed line.
  And it has been given every opportunity to provide some meaningful assurance that energy from its line would be used in Missouri.  Yet despite all of its efforts, Grain Belt still has not identified a single utility which has made any kind of commitment to sell energy from the line to customers in Missouri.  Grain Belt is in effect asking the Commission for a CCN in exchange for a utility to be named later.  The Commission should instead finally put this matter to rest by dismissing Grain Belt’s Application.    

3.  Grain Belt still does not have the necessary approvals under Section 229.100 from all eight of the county commissions where the line would be located.  Section 229.100 RSMo in essence provides that no one may construct electric utility facilities on the public roads of any county without the permission of the county commission.   

During Phase 1, the MLA showed that Grain Belt did not have a franchise (i.e., approval under Section 229.100) from all eight of the county commissions where the proposed line would be located.
  Grain Belt has conceded that point, telling the Commission as follows:

Grain Belt Express has obtained several county commission consents and will complete the approval process with other county commissions under Section 229.100 in order to erect poles through, on, under, or across the public roads or highways of the counties where the Project is to be located.

Grain Belt does not claim in its Response that it has made any progress in completing the necessary “approval process”.  In fact, Grain Belt makes no mention of any attempt to even seek the approvals which it said it would pursue.
Furthermore, Grain Belt originally told the Commission it would provide proof of the necessary franchise approvals “once they have been received.”
  The fact that it did not do so during Phase 1 is further evidence that Grain Belt realizes it does not yet have what is needed.   
The only problem with the original franchises mentioned by Grain Belt is that 4 of the 8 county commissions have moved to rescind those franchises.
  Actually, since that Response was filed the number has increased to 5.  On May 11, 2015 the Chariton County Commission issued a document which states in no uncertain terms that it also was rescinding any franchise authority which it may have given earlier to Grain Belt.
  In addition, the Ralls County Commission sent a letter to this Commission dated May 4, 2015, which should eliminate any doubt that it has rescinded the original franchise issued in 2012.
  

The rescissions are not the only franchise problems facing Grain Belt.  It states in its Response that all eight county commission originally gave them permission “’to erect poles for the suspension of electric light, or power wires … through, on, under or across the public roads or highways.’”
  However, that statement is true only for 5 of the 8 counties.    

The county commissions in Randolph and Ralls counties gave Grain Belt access only to certain of their public roads, as opposed to the unrestricted grant of authority quoted by Grain Belt.
   Grain Belt has admitted that those two counties have not provided any further information concerning which of their roads may be used for the line.
  Thus at this point Grain Belt is not authorized to use any roads in those two counties, much less the roads which would be needed for the route proposed to this Commission.  

In addition, the Monroe County Commission granted access to Grain Belt only to the roads and highways maintained by the county.
   Whether or not this creates a problem for Grain Belt is a matter which would be explored in further discovery, if this case gets to that point.  The restriction might explain, however, why Grain Belt was still lobbying with the Monroe County Commission for a new franchise resolution shortly before it filed its Application in this case – or nearly two years after the county commission issued the franchise on which Grain Belt is now relying.
     
Grain Belt seeks to skirt the problems with its county franchises by asking the Commission to grant the CCN now, saying it will secure and file with the Commission “any necessary additional authority or clarification from these county commissions” at some unspecified future date.
  

This suggestion runs contrary to what Grain Belt told at least one of the county commissions regarding when the franchises were needed.  Attached as Exhibit 4 is a copy of an email from Mr. Mark Lawlor to the Monroe County Commission.
  Mr. Lawlor has the primary responsibility at Grain Belt for securing the county franchises.
  He is also an attorney, and a founding partner in a law firm specializing in renewable energy law.
  This email was sent on January 27, 2014, just two months before Grain Belt filed its Application with the Commission in this case.

In this email, Mr. Lawlor told the county commission that franchise approvals must be secured before Grain Belt may even file its Application with this Commission for the CCN.  Yet now, Grain Belt is saying it does not need to have the franchise approvals until sometime after the CCN is issued.
Actually, neither is right.  The Commission’s rules state that an applicant for a CCN must have the needed franchise approvals only at some point prior to issuance of the CCN.  

The applicable Rule is 4 CSR 240-3.105, which addresses the filing requirements for a CCN for both line certificates and area certificates.  Subsection (1)(D) requires the applicant to provide evidence that it has obtained any necessary approvals of affected governmental bodies – in this case meaning the approvals from the eight county commissions.  Then in conclusion, subsection (E)(2) provides unambiguously as follows:  “If any of the items required under this rule are unavailable at the time the application is filed, they shall be furnished prior to the granting of the authority sought.”  (emphasis added)  

Grain Belt simply ignored Subsection (E)(2) both in its Briefs to the Commission and in its recent Response.  However, as the courts have made clear, the Commission does not have that option.  Just a week ago the Missouri Court of Appeals reaffirmed the proposition that a regulatory agency must adhere to its own rules.  As the court explained: 
  Rules duly promulgated pursuant to properly delegated authority have the force and effect of law and are binding on the agency adopting them.  Accordingly, a court can compel an agency to follow its own rules.  Once an agency exercises its discretion and creates the procedural rules under which it desires to have its actions judged, the agency denies itself the right to violate those rules.  (citations and internal quotation marks omitted)

  Fowler Land Company, Inc. v. Missouri Department of Natural Resources, No. SD33166, Mo App May 6, 2015, slip p. 8.   

Rather than waiting indefinitely for at least five of the county commissions to change positions on the franchise question, the MLA respectfully asks the Commission to deny the CCN at this point.  That would still allow Grain Belt to re-file if it is able to secure valid county approvals at some point in the future.  
4.  Additional comments regarding Grain Belt’s Response.  The remaining comments are directed at additional issues raised in Grain Belt’s Response, with the paragraph numbers corresponding to those used in the Commission’s Order and Grain Belt’s Response.

Paragraph 1.  Grain Belt has been able to obtain only 45 of the needed 724 easements for the Missouri segment of the line, or just 6% of what it will require.
  Grain Belt excuses this poor showing by saying that “the primary purposes of the meetings with landowners have thus far been to introduce the Project and the easement agreement, collect feedback, and address any questions or concerns.”
 
Actually, as is evident from the affidavits attached as Exhibits 5 – 8, Grain Belt has for quite some time been making a definite effort to secure written easements from Missouri landowners.  The affidavits also show that Grain Belt’s tactics can be quite questionable.  
The affidavit at Exhibit 5 was executed more than a year ago by a 76 year old gentleman who owns property in Buchanan County.  He was contacted by telephone by a Grain Belt representative, and told the following:  that if he attend an “anti-Grain Belt” meeting he would just hear a bunch of lies; that he should sign Grain Belt’s easement because “it’s a done deal” anyway; and that if he brought someone else to meet with the Grain Belt representative, that representative would not speak with the two of them together. 
The affidavit at Exhibit 6 is from a gentleman who was asked by Grain Belt to make an appointment “to discuss and sign an easement”.  He was told during the course of the subsequent discussion that Grain Belt was in the process of obtaining the right of eminent domain; that it was “basically a sure thing”; and that he would probably be better off to sign the easement now, rather than waiting until condemnation was necessary.  Feeling that “resistance would be futile”, he signed the easement.  He now believes that he made an uninformed decision, due to Grain Belt’s failure to fully advise him of all the facts concerning the line and its status.
The affidavit at Exhibit 7 is from Mr. John Bird, who states that he was contacted by telephone repeatedly during the course of a year by a Grain Belt representative who was “pressuring me to sign an easement agreement”.  He was also told that he would have to sign the easement before Grain Belt would negotiate any terms with him.   

Finally, the affidavit at Exhibit 8 includes a list of people who were contacted by Grain Belt, and asked to sign an easement agreement.
  Most were contacted on more than one occasion.          

These affidavits are likely just the tip of the iceberg.  But even based on this limited sample, it appears that Grain Belt has in fact been focusing more attention on securing easements than is apparent from its Response to the Commission.        

Paragraph 6.  The Commission asked for documentation of all commitments from wind energy producers to provide energy for the proposed line.  This item was discussed in paragraph 2 above, but several additional comments are warranted.

First, Grain Belt provided none of the original documentation submitted to it by the wind farms, but instead gave the Commission only its own summaries of those documents.
  Without the actual responses, the Commission has no means of determining the actual level of commitment (if any) being made by the wind farms.  The actual documents could include enough contingencies and “out clauses” so as to have no practical value.  Thus what Grain Belt has provided is essentially meaningless in determining the likelihood that any of the energy from the line will actually be sold in Missouri.

Grain Belt states that the service requests for delivery to the Missouri substation total more than six times the capacity of the substation.
  If true, this “strong demand” for the line is a double-edge sword for Grain Belt.  Given that Grain Belt has been authorized to negotiate market based rates for the line, high demand for capacity would undoubtedly mean that Grain Belt will be able to charge more than its mere costs of building and operating the line.  Thus the cost figures for the line originally touted by Grain Belt are not likely to reflect what Grain Belt will actually be able to charge for capacity delivered at the Missouri substation.  The end users would ultimately pay the higher price. 
The new data supplied by Grain Belt not only brings into question what it will actually charge for the line capacity, but it also undermines Grain Belt’s own estimate of the energy costs from the wind farms – an estimate which was a critical component of Grain Belt’s Phase 1 case.    

As the Commission will recall, Grain Belt argued that its line is needed largely on the basis of the supposed low cost of energy which would be generated by the Kansas wind farms.  Specifically, on the basis of capacity factors supplied in response to Grain Belt’s Request For Information (RFI), Grain Belt stated that the delivered cost of energy from the wind farms would be only 2.0-2.5 cents per kWh.
  This calculation relied entirely on the supposed cost of the wind generators which could supply the lowest cost 4,000 MW of capacity.
  
However, Grain Belt has refused to identify which of the wind generators were included in that estimated cost of the energy, or even how many wind farms were included in making that calculation.
  **                                                        

                                                          
 ** 
Accordingly, we have no idea at this point if any of the wind farms which asked to deliver energy to Missouri were in the group on which Grain Belt’s underlying cost estimates were based.  This in turn means we have no way of knowing what the cost of the energy supposedly destined for Missouri might turn out to be.  Thus the foundation of Grain Belt’s entire case – the supposed low cost of the Kansas wind energy – has lost whatever credibility it may once have had.  This deficiency extends to Grain Belt’s Phase 1 comparisons of the cost of Kansas Wind to the cost of gas generation and MISO wind.  
Paragraph 10.  Grain Belt provided copies of a Memorandum Of Understanding with three Missouri suppliers, as well as estimated dollar amounts which supposedly would be paid to those suppliers if the line is built.
  **    

                                                                                                                                ”
                                                         
                               
**  

Even if the Commission assumes that meaningful contracts might ultimately be negotiated, the MLA believes that as a matter of policy the economic impacts to third parties ought not be considered in deciding whether to issue a CCN.

If the Commission feels otherwise, then it should also consider that the dollar values of the three supplier contracts submitted by Grain Belt would be dwarfed by the tax credits flowing to the Kansas wind developers at the expense of Missouri taxpayers.
  In addition, the value of the three supplier contracts will be offset in whole or in part by the negative effects which would be suffered in other sectors of Missouri’s economy.

If the supplier MOUs are considered at all in this case, it should be in the context of analyzing all of the economic consequences of granting the CCN -- not just those which will always favor a decision to build whatever is being proposed.     
5.  Conclusion.  The MLA recognizes that renewable energy has certain definite advantages over traditional sources of generation.  It also acknowledges that at least in the immediate future, renewables will likely gain a growing share of the country’s energy mix.  It does not follow, however, that every proposal to transmit renewable energy across hundreds of miles of transmission line will necessarily make sense from either an environmental or economic perspective.  Just because a project involves renewable energy, it should not be entitled to a free pass.      
As is apparent from the evidence in Phase 1, for each such proposal there are logical options.  Some, as here, may include competing sources of renewable energy.  Thus each new proposal must be evaluated on its own merits, particularly by states such as Missouri and Arkansas which will not host the generating facilities, and are not viewed by the wind farms as the optimal target for their finite level of energy sales.    
If the Commission does evaluate Grain Belt’s proposal on its own merits, it must conclude that the supposed benefits from the proposed project are all either speculative, or are more than offset in other areas of our state’s economy.  In contrast, the known detriments find voice in the testimony and comments from the thousands of Missourians who so strongly oppose the 200 miles of line and towers which Grain Belt is seeking to build.  Accordingly, the MLA respectfully asks the Commission to issue an order denying the CCN.     
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