BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI

In the Matter of the Application of

)

Environmental Utilities, LLC, to 

)

Acquire by Foreclosure the Franchise,
)
Case NO. WM-2003-0065

Water Works, and Sewer System

)

of Osage Water Company.


)

OPPOSITION TO APPLICATION AND MOTION TO SET THIS MATTER FOR EVIDENTIARY HEARING


COMES NOW, the Office of the Public Counsel (Public Counsel), pursuant to the Notice Setting Time for Response issued by the Missouri Public Service Commission (Commission), and states its opposition to the Application of Environmental Utilities, LLC (Environmental or Applicant) to Acquire the “franchise, water works and sewer system of Osage Water Company.”  The unverified application contains a number of questionable statements and provisions which Public Counsel believes require this Commission to closely scrutinize this application.   Public Counsel has significant concerns about the underlying transaction. The Applicant has provided no information to demonstrate that allowing this transfer and issuing a Certificate of Convenience and Necessity to Environmental Utilities, LLC for authority to provide water and sewer service in the current Osage Water Company service area, is in the public interest.  In support of this motion, Public Counsel states the following:

Factual Background


1.
Environmental Utilities, LLC, is a small, limited liability corporation whose stated purpose is providing regulated water utility service to residents of the Golden Glade subdivision in Camden County, Missouri.  Osage Water Company is a small corporation which holds certificates to provide water and/or sewer service in several small subdivisions in Camden County, Missouri.  Combined, the Companies serve less than 500 customers.

2.
Greg and Deborah Williams, husband and wife, formed Environmental Utilities, LLC, and sought a certificate of convenience and necessity to provide water service to Golden Glade subdivision in Camden County Missouri, which they had developed through another of their companies. At that time, Public Counsel voiced concerns and requested an evidentiary hearing, due in part to the owners’ connection to Osage Water Company.  After hearing, the Commission decided to conditionally grant a certificate of convenience and necessity to the Company. One of those conditions was that no certificate would issue to Environmental until it could “demonstrate that it has arranged to provide wholesale water to Osage Water for delivery to its customers in Eagle Woods.”   (See, Report and Order WA-2002-65, issued June 27, 2002.) Public Counsel believes that no evidence of such an arrangement has been presented to the Commission.  Therefore, the Applicant’s claim that it had been “approved by this Commission to provide water utility service” in paragraph (1) of the unverified application is misleading.

3.
Greg Williams and William “Pat” Mitchell were the primary shareholders in Osage Water Company (Osage) at the time of the last Osage rate case. Public Counsel has no information which would suggest that Greg and/or Deborah Williams and Mr. Mitchell have ceased to own a controlling interest in Osage. Although a rate increase was granted, following a hearing, the increase was ordered to be interim, until the Staff could verify Osage Water’s compliance with a number of conditions. (See, Report and Order WR-2000-557, issued March 29, 2001.)  Following this Order, and after a number of interim issues which arose due to delays in compliance by Osage Water, the rates set in WR-2000-557 became permanent on August 14, 2002, the day that Deborah Williams filed a Notice of Trustee’s Sale related to the “foreclosure” on the assets of Osage Water. (Application, Appendix B.)

4.
Deborah Williams is the manager of Osage Water Company. She is the managing member of Environmental Utilities, LLC.  She is also the trustee of the Future Advance Deed of Trust at issue in this case, and has been since it was created in February of 2001.  Greg Williams has a history of ownership in Osage Water Company.  He has been the attorney for Osage Water Company for several years. He is currently the attorney for Environmental Utilities. He is the attorney who sent the legal notice of the foreclosure sale to the local newspaper on behalf of Deborah, the trustee. He is the only other member of Environmental Utilities, LLC.  He is the listed beneficiary of the promissory note secured by the Deed of Trust. As secretary for Osage Water Company, he co-signed the Deed of Trust.  As beneficiary, he transferred his interest in the promissory note to Environmental Utilities, LLC.  According to evidence presented to this Commission in case number WA-2002-065, Mr. Mitchell dramatically abandoned his managerial interest in Osage Water Company in July 2001.  However, Mr. Mitchell remains president of Osage Water and continues to serve as one of the three directors of the company. The other two directors of Osage Water are Greg and Deborah Williams.


5.
Deborah Williams has a fiduciary duty to Osage Water.   As manager of Osage Water Company, it is Deborah Williams’ responsibility to make payments to creditors on behalf of Osage Water beginning in July of 2002. She also, as trustee for the Deed of Trust, requested this foreclosure.  Based on the information provided in the unverified application, it appears that Mrs. Williams, as manager of Osage Water, failed to make payments on the promissory note (payable to her husband) for a period of up to thirteen months (she assumed management duties in July of 2002.)  Mrs. Williams is now attempting to sanction herself by foreclosing on Osage, as trustee of the Deed of Trust which secured that same promissory note.


6.
Osage, the Commission Staff, and Public Counsel all participated in a case settlement involving financing for Osage in case number WF-94-361.  That case was settled, along with case number WA-94-132 in September of 1994.  Under the terms of that financing agreement, Osage was given authority to issue stock and unsecured debt in order “primarily to fund construction of the expansion of the water system [in a new service area]…and to a lesser extent for certain expansion with the Company’s existing…water service areas.” WA-94-132 and WF-94-361 Joint Stipulation and Agreement, p. 2.]  That case contained no provisions for issuing secured debt in the amount of $500,000 for the payment of attorney’s fees.  Public Counsel could locate no later Commission approvals for financing related to Osage Water.


7.
On August 23, 2002, the Commission Staff filed a complaint against Osage Water Company, which continues to be managed by Deborah Williams (see attachment A, letter from Deborah Williams, Manager, Osage Water Company, dated August 26, 2002).  This complaint concerns allegations related to loss of service in one of Osage’s service territories.  

Statutory Considerations


8.
This Commission has jurisdiction to decide whether or not to grant a certificate of convenience and necessity.  Before it may grant of a certificate of convenience and necessity the Commission must determine, “after due hearing” that the “exercise of the right, privilege or franchise is necessary and convenient for the public service.” Sec. 393.170.3 RSMo (2000).  The history of Osage Water Company, Environmental Utilities, LLC, and Greg and Debbie Williams (the owners of Environmental and part owners and managers of Osage Water Company), before this Commission is strong evidence that this transaction may not be in the public interest.


9.
Missouri law provides that no water corporation

 encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchises or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.” Sec. 393.190.1 RSMo. 

 This same section further states that “Every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.” Id.  Neither Osage Water Company nor its creditor, Greg Williams, sought commission approval to encumber the assets of Osage as security for the promissory note.  Therefore, there is a significant likelihood that the underlying transaction which forms the basis of the foreclosure action by which Environmental seeks to obtain Osage is void. 


11.
Public Counsel submits that the Promissory note to Greg Williams, secured by a Deed of Trust to assets of Osage is NOT a form of indebtedness which would be a valid transaction pursuant to Sec. 393.200 RSMo.  This section does allow a corporation to incur debt for periods not to exceed twelve (12) months without Commission approval.  However, nothing in this statute allows a corporation to secure this short-term debt with a future advance deed of trust to regulated utility property without commission approval.  Further, the promissory note and deed of trust are evidence of long-term, not short term debt, because there is no requirement in the instrument that it be paid of in a period not to exceed twelve months. Additionally, the terms of the promissory note do not require that it be paid within twelve months, and contemplate monthly payments too small to pay the note off in one year, so the note should be considered long-term, secured debt.  Because Osage Water did not seek Commission approval to encumber its assets in this manner, the transaction is void.

Case Law Considerations

12.
In determining whether to grant a certificate of convenience and necessity, the Commission must determine first whether the applicant, in this case Environmental, meets the criteria for receiving a certificate of convenience and necessity.  This process was described in State ex rel. Intercon Gas, Inc. v. PSC of Missouri, 848 S.W.2d 593, 597-598 (Mo. App. W.D.1993):

The term "necessity" does not mean "essential" or "absolutely indispensable", but 

that an additional service would be an improvement justifying its cost. State ex rel. Beaufort Transfer Co. v. Clark, 504 S.W.2d at 219. Additionally, what is necessary and convenient encompasses regulation of monopoly for destructive competition, prevention of undesirable competition, and prevention of duplication of service. State ex rel. Public Water Supply Dist. No. 8 v. Public Serv.  Comm'n, 600 S.W.2d 147, 154 (Mo. App. 1980). The safety and adequacy of facilities are proper criteria in evaluating necessity and convenience as are the relative experience and reliability of competing suppliers. State ex rel. Ozark Elec. Coop. v. Public Serv. Comm'n, 527 S.W.2d 390, 394 (Mo. App. 1975). Furthermore, it is within the discretion of the Public Service Commission to determine when the evidence indicates the public interest would be served in the award of the certificate. Id. at 392. 

13.
In order to properly evaluate applications for certificates of convenience and necessity, the Commission developed a number of criteria. Those criteria were discussed in the case of Re Tartan Energy Company, L.C. d/b/a Southern Missouri Gas Company, Case No. GA-94-127.  In that case, the Commission stated that 

Although there is a dearth of statutory guidance, the Commission has articulated requirements for certificates in Commission Rule 4 CSR 240-2.060(2), and the criteria to be used in evaluating such applications in Re Intercon Gas, Inc., 30 Mo P.S.C. (N.S.) 554, 561 (1991). The Intercon case combined the standards used in several similar certificate cases, and set forth the following criteria: (1) there must be a need for the service; (2) the applicant must be qualified to provide the proposed service; (3) the applicant must have the financial ability to provide the service; (4) the applicant's proposal must be economically feasible; and (5) the service must promote the public interest. Id. 

Although there is a need for continuing service in the Osage territories, the remaining Intercon/Tartan criteria have not been met in this filing.

14.
Environmental has no track record by which to judge whether it is qualified to provide service.  Its fledgling service territory is yet to be certificated.  Nothing in the unverified application suggests that the Applicant is qualified to provide the proposed service.   The only track record the Commission can look to in determining qualifications is the record of management of Osage Water Company by Deborah Williams.  Mrs. Williams failed to make payments to her husband and attorney (and co-director of Osage) on behalf of Osage Water, and allowed the company to default on the promissory note.  Then, Mrs. Williams instituted foreclosure on the Company she manages, and on whose board of directors she sits.

15.
Environmental is a new company.  It has yet to be issued a certificate, because it has failed to complete conditions precedent which the Commission imposed on it.  Once certificated, Environmental’s service territory currently contains less than 20 customers.  The unverified application contains no information to suggest that Environmental has the financial ability to provide service to the Osage service territory customers.  Because it is not yet a lawfully operating regulated utility, it is unclear whether Environmental has sufficient assets to allow it to operate at Golden Glade and in all the current Osage territories as well.

16.
Ultimately, however, this Commission need not grant a certificate of convenience and necessity to this Applicant unless it determines that allowing this transfer will promote the public interest.  On the basis of this application, which is premised on a series of transactions that could never be considered to have been completed “at arms length” it is highly unlikely that this transfer would promote the public interest.

CONCLUSION
Environmental Utilities, LLC and Deborah Williams, as trustee for the Future Advance Deed of Trust and managing member of Enviromental, have no right to foreclose on Osage Water Company.  The deed of trust purports to encumber regulated utility assets, necessary to providing regulated service, without Commission approval.  The deed of trust is void under Missouri law.  The transfer of the note and deed to Environmental was not an “arms length” transaction, and Environmental cannot legitimately claim that it is a good faith purchaser of the note for value, despite the recitation in the application that the Application paid $10 for the note.  On the surface, it appears that this transaction has been carefully structured to allow Mr. and Mrs. Williams to transfer assets of Osage Water from a corporation in which they hold a partial interest, into an LLC in which they hold sole interest, in order to avoid paying legitimate demands from a number of creditors of Osage Water.  There is no one in this proceeding who legitimately represents the interests of Osage Water. 

WHEREFORE, Public Counsel respectfully requests that the Commission deny the Application and Direct its General Counsel to enjoin Deborah Williams, Greg Williams or Environmental Utilities, LLC, or any other company owned by the above, from foreclosing on Osage Water Company.  Public Counsel further requests that the Commission take whatever further action it believes appropriate under the circumstances, including setting this matter for evidentiary hearing.

Respectfully submitted,
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STATEMENT OF VERIFICATION

I, M. Ruth O’Neill, assistant Public Counsel, have reviewed the above “Opposition to Application and Motion to Set this Matter for Evidentiary Hearing” and state that the information contained in the motion is true and correct, to the best of my knowledge.




/s/
M. Ruth O’Neill








M. Ruth O’Neill

Subscribed and sworn to me this 3rd of September 2002.

















/s/
Bonnie S. Howard








Bonnie S. Howard






Notary Public

My commission expires May 3, 2005.
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