BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

The Staff of the




) 

Missouri Public Service Commission,

)








)





Complainant,

)








)

v.






)
Case No.  WC‑2003‑0134
Osage Water Company,



)








)




Respondent.

)

RESPONSE TO OSAGE WATER COMPANY’S MOTION TO STRIKE EVIDENTIARY HEARING
COMES NOW, the Office of the Public Counsel, and responds to Osage Water Company’s (Company) Motion to Strike Expedited Hearing, asking the Commission to cancel the hearing on Staff’s complaint set for October 24.  Instead, the Company asks the Commission to schedule a pre-hearing conference for the purpose of establishing a list of contested issues and establishing a procedural schedule leading to an orderly hearing on Staff’s complaint.  Public Counsel opposes the Motion and asks the Commission to, at least, begin the hearing on this matter on October 24, 2002. 

1.
The Complaint filed by the Commission Staff, and joined in by Public Counsel, contains a number of very serious allegations.  Contrary to the assertions of the Company in its Answer to the Staff’s Complaint, Public Counsel has reason to believe that the Company has been actually or constructively abandoned, at various times, by all of the Company’s owners.  

2.
Based upon the most recent information available to Public Counsel, the Company is an administratively dissolved corporation.  All voting shares of the corporation are held by Greg Williams and William Pat Mitchell, with each holding 50% of voting stock. (Oral Statement of Mitchell, 10/15/02.)  Debra Williams manages Osage Water.  Contrary to assertions of Osage Water in its Answer, Public Counsel believes that this Commission can take notice of prior pleadings filed in matters in which the Company is a party, or in which Greg Williams, Debra Williams, or William Pat Mitchell have made statements about the status of Osage Water Company, and whether any of them have abandoned the Company.

3.
Public Counsel believes that there is no need for the Commission to schedule a prehearing conference in this case, because the issues before the Commission are clear from the pleadings.  They are:

(a) Is Osage Water unable or unwilling to provide safe and adequate service to its customers?


(b) Has Osage Water been actually or constructively abandoned by its owners?

(c) Should the Commission seek a receiver for Osage Water pursuant to Sec. 393.145 RSMo (2000)?

4.
The Commission has already established a procedural schedule in this case.  If the hearing, set for October 24, 2002, can not be completed on that date, additional time can be made available for continuation of the hearing.  In its pleading, the Staff has suggested that the Commission may have additional time available during the week of November 4, 2002.  The Company has filed nothing in support of its claim that this hearing will take more than one day to complete.


5.
The Company cites no authority for its request that the Commission award it attorney’s fees and costs in this matter.  The Commission does not have statutory authority to make such an award.  The Commission should therefore deny the Company’s request.


6.
The Company cites no authority for an Order from the Commission directing specific members of the Commission staff to participate in a rate case.  In fact, the Staff, as a party, operates independently from the Commission in a contested case.  Ex parte contact between the Staff and Commission is not allowed.  In addition, the Company is aware of the requirements for filing a rate case.  They are found at 4 CSR 240-2.200, if the Company wishes to initiate a small company rate case.  If the Company wishes to initiate a formal rate case, it should comply with the requirements of 4 CSR 240-2.065 and 4 CSR-240-10.070.  


7.
The Company’s motivation for its Motion to Strike appears to be based more on a desire to inject delay into these proceedings than from any true need for additional time.  The Company was aware of the hearing date in this matter before it filed its Answer and Motion to Strike.  The Company may have made a strategic decision to retain the services of Greg Williams as its attorney, even though it is possible that Mr. Williams could be called as a witness in this case, with full knowledge of the alleged conflict in Mr. Williams’s schedule.  Even if Mr. Williams can present evidence that he is unavailable on the afternoon of October 24, there is no reason that the hearing cannot go forward, at least during the morning of that day.  Public Counsel assumes that Mr. Williams apprised his client of his conflict of schedule, as well as any conflict of interest under Missouri Supreme Court Rule 4-3.7, and obtained the client’s consent after full disclosure, and conflict of interest under Supreme Court Rule 4-1.7, related to his representation of Environmental Utilities, LLC, on behalf of which he took a position materially adverse to Osage Water Company in Commission Case No. WA-2002-65.

 
WHEREFORE, Public Counsel respectfully requests that the Company’s Motion to Strike Expedited Evidentiary Hearing and for Prehearing Conference to Establish Procedural Schedule be overruled.







Respectfully submitted,

OFFICE OF THE PUBLIC COUNSEL
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Debra J Williams
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William P (Pat) Mitchell

President – Osage Water Company
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