
                                    STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service Commission held at its office in Jefferson City on the 9th day of July, 2002.

In the Matter of the Application of Xspedius 
)

Management Co. of Kansas City, LLC,
)


for a Certificate of Authority to Provide Intrastate 
)


Interexchange and Non-Switched Local Exchange
)
Case No. XA-2002-1154
Telecommunications Services in the State of 
)

Missouri
)

ORDER APPROVING TEMPORARY CERTIFICATE OF SERVICE AUTHORITY


This order approves a temporary certificate of service authority to provide intrastate interexchange and non-switched local exchange telecommunications services.


On June 24, 2002, ACSI Local Switched Services, Inc., and American Communication Services of Kansas City, Inc., (the e.spire Operating Entities) and Xspedius Management Co. Switched Services, LLC and Xspedius Management Co. of Kansas City, LLC, (Xspedius Operating Entities) filed a Joint Application requesting approval of a transaction arising out of the e.spire Operating Entities’ Chapter 11 bankruptcy proceeding.  The proposed transaction will (a) transfer substantially all of the e.spire Operating Entities’ assets to the Xspedius Operating Entities, and (b) transfer the current customers of ACSI Kansas City and ACSI Local to Xspedius Kansas City and Xspedius Switched, respectively (or another carrier of their choice) without interruption of service.  In separate applications that were filed along with the joint application, Xspedius Kansas City and Xspedius Switched requested authorizations to provide intrastate interexchange and basic local exchange services in Missouri.  The Xsperius Operating Entities propose to provide services to the former ACSI Kansas City and ACSI Local customers under the new authorizations.  This case was established to consider Xspedius’ application for service authority to provide intrastate interexchange and non-switched local exchange telecommunications service in Missouri.   


Along with its application, on June 24, Xspedius filed a Motion for Expedited Treatment.  That motion requested that the Commission act upon the application by June 30, 2002, so that the transfer of assets could take place on July 8, 2002.  The motion indicated that prompt action is necessary to comply with the directions of the bankruptcy court, which, on June 5, 2002, approved the transfer of assets, with the transaction to be finalized on July 8, 2002, or as soon thereafter as all required regulatory approvals could be obtained.  Furthermore, the motion indicated that the bankruptcy of the e.spire Operating Entities has rendered it unstable, and, unless the customer base is transferred promptly, there is a risk that service quality will degrade or that service will be interrupted, to the detriment of the e.spire Operating Entities’ customers. 

The Commission was not able to act as quickly as requested by Xspedius.  But in order to expedite its consideration of the application as much as possible, the Commission, on June 26, 2002, issued an order that directed its Staff to file, by June 28, 2002, either a recommendation, or a pleading indicating when it would be able to file its recommendation. The Staff of the Commission filed a recommendation on June 28, 2002.

Staff recommends that the Commission issue Xspedius a temporary certificate to provide intrastate interexchange and non-switched local exchange telecommunications services in Missouri.  Staff indicates that the issuance of a temporary certificate is authorized by Section 392.410.6, RSMo 2000.

Staff recommends that Xspedius not be granted a temporary certificate until it files its certificate of authority from the Secretary of State to do business in Missouri.  Staff also recommends that Xspedius should be directed to file an adoption notice and revised tariff sheet to append to ACSI’s tariff.  Staff indicates that this tariff filing should be made at least seven days before the transfer of assets and customers, with the transfer date as the proposed effective date.  

As part of its recommendation, Staff asks the Commission to consolidate this case with TM-2002-1155, the case established to consider the proposed transfer of assets and customers, and with CA-2002-1153, the case established to consider Xspedius’ application for authority to provide basic local service.  

On July 5, 2002, Xspedius filed a reply to Staff’s recommendations, in which it concurs with Staff’s recommendations.  Xspedius requests, however, that the Commission approve the temporary certificate of service authority without waiting for Xspedius to file a copy of its certificate of authority from the Secretary of State to do business in Missouri.  Xspedius indicates that it has applied to the Secretary of State for such a certificate and that it will file a copy of that certificate as soon as it is issued.

Section 392.410.6, RSMo 2000, authorizes the Commission to issue a temporary certificate of service authority to a telecommunications company to assure maintenance of adequate service.  Such a temporary certificate of service authority may remain in force for no more than one year. The bankruptcy of the e.spire Operating Entities means that its current customers are at risk for disruption of service if Xspedius is not promptly authorized to serve those customers.  The Commission issued notice of Xspedius’ application on July 2, 2002, and established an intervention deadline of July 17, 2002.  However, circumstances require that Xspedius be granted temporary authority before the passing of the intervention deadline.  In this manner, the Commission will be able to give full and fair consideration to Xspedius’ application, while ensuring that there is no disruption in service for the customers of the e.spire Operating Entities.  

Based upon the information provided in Xspedius’ application, and upon the recommendation of its Staff, the Commission finds that Xspedius should be granted a temporary certificate of service authority.  Xspedius shall file a copy of its certificate of authority to do business in Missouri as soon as that document is issued by the Secretary of State.  Furthermore, Xspedius is advised that despite the issuance of a temporary certificate of service authority, it will not be authorized to provide service in Missouri until it has a tariff in effect.  Any tariff filing shall be made at least seven days before the transfer of assets and customers, with the transfer date as the proposed effective date. 

Staff’s motion to consolidate this case with the cases considering the joint application to transfer assets and Xspedius’ application for basic local authority is unnecessary, and could, if granted, result in confusion.  The Commission will jointly consider all three applications but will do so in the existing, separate files.  The motion to consolidate will be denied.  


IT IS THEREFORE ORDERED:

1. That Xspedius Management Co. of Kansas City, LLC, is granted a temporary certificate of service authority to provide intrastate interexchange and non-switched local exchange telecommunications service in Missouri.

2. That the temporary certificate of service authority granted to Xspedius Management Co. of Kansas City, LLC, shall remain in effect for one year, unless sooner canceled by order of the Commission.

3. That Xspedius Management Co. of Kansas City, LLC, shall file a copy of its certificate of authority to do business in Missouri as soon as that document is issued by the Secretary of State.

4. That Staff’s Motion to Consolidate is denied.


5.  
That this order shall become effective on July 19, 2002.


BY THE COMMISSION 


Dale Hardy Roberts


Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Woodruff, Senior Regulatory Law Judge
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