Memorandum

To:  
Missouri Public Service Commission Official Case File

       
Case No.  XA-2002-1045 

     
Ciera Network Systems, Inc. and Incomnet Communications Corporation
From: 
/s/Tom Solt, Telecommunications Department

           /s/ Bill Voight  5/3/02                      
/s/_William K. Haas__5/13/02_________

            Utility Operations Division/Date                 General Counsel’s Office/Date

Subject:  Staff Recommendation for Application Seeking Commission Approval of 

               Competitive Company Transaction

Date: 5/1/02
The Telecommunications Department Staff (Staff) recommends the Commission (check, as applicable):

 FORMCHECKBOX 
  Approve Merger.

 FORMCHECKBOX 
  Approve Consolidation.

 FORMCHECKBOX 
  Approve Sale of Assets.
 FORMCHECKBOX 
  Cancel Certificate(s) & Tariff(s) 

 FORMCHECKBOX 
 Approve Certificate(s) & Tariff(s)     

According to 4 CSR 240-2.060(3), competitively classified companies are exempt from providing certain information such as public interest information in applications to merge, consolidate or sell/transfer assets.  Based on the limited information provided to Staff, Staff does not believe the transaction will be detrimental to the public interest.  Any transaction, solely involving competitively classified companies, is not detrimental to the public interest since a customer can freely switch to another provider.  Listed below is limited information that attempts to summarize the transaction.  More specific information regarding Staff’s recommendation is also contained in this information.  

	Companies Involved in Transaction
	Customer Served By

(“X”, if applicable)
	Sale of Assets

(“X”, if applicable)
	Certificates*

(If applicable, indicate “C” to cancel, 

“A” to approve)
	Tariffs*

(If applicable, indicate Tariff PSC MO Nos.)

	
	Before
	After
	Seller
	Buyer
	IXC
	Local
	Basic Local
	Cancel
	Approve

	Ciera Network Systems, Inc.
	
	    X
	
	    X
	
	
	
	
	

	Incomnet Communications Corporation
	     X
	
	    X
	
	    C
	
	
	      X
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	


*See attachment to Staff recommendation for further details associated with approving certificates or tariffs.

Will affected customers be switched to a different company?


 FORMCHECKBOX 
 No  
 FORMCHECKBOX 
 Yes  
Will affected customers be adequately notified of the transaction?


 FORMCHECKBOX 
 No  
 FORMCHECKBOX 
 Yes  

Staff has no objections to waiving 4 CSR 240-33.150 for this transaction as long as affected customers are adequately notified of the transaction.  Any waiver granted for 4 CSR 240-33.150 should be conditioned upon customers being adequately notified.

Are there additional recommendations or special considerations?  

 FORMCHECKBOX 
 No  
   FORMCHECKBOX 
 Yes  
If yes, explain in an attachment.

Attachment to Staff Recommendation

Is this transaction requesting the granting of certificates and approval of tariffs?    FORMCHECKBOX 
 No  
 FORMCHECKBOX 
 Yes     
(If yes, see below.  Attach additional sheets, if necessary.)

Applicant:    FILLIN "Please enter the name of the company that requires a certificate, if applicable; otherwise leave blank" \* MERGEFORMAT 
The applicant has met Staff’s review of requirements for obtaining a certificate of service authority and tariff approval.  Therefore, Staff recommends the applicant be granted the following certificate(s), as indicated below.  The certificate shall be conditioned to become effective on the same date the tariff becomes effective; however no later than the approval date of the transaction involving the competitively classified companies.

 FORMCHECKBOX 
  certificate to provide basic local exchange telecommunications services.  Granting the certificate should be based on the following conditions:

1. The applicant’s originating and terminating access rates will be no greater than the lowest Commission approved corresponding access rates in effect for each ILEC within whose service area the applicant seeks authority to provide service, unless authorized by the Commission pursuant to Sections 392.220 and 392.230 RSMo.

2. The certificate and service classification for switched access service is conditioned on the continued applicability of Section 392.200 RSMo, and the requirement that any increases in switched access services rates above the maximum switched access service rates set forth herein shall be made pursuant to Sections 392.220 and 392.230 RSMo, and not Sections 392.500 and 392.510 RSMo.

3. If the directly competing ILEC, in whose service area the applicant is operating, decreases its originating and/or terminating access service rates, the applicant shall file an appropriate tariff amendment to reduce its originating and/or terminating access rates in the directly competing ILEC’s service area within 30 days of the directly competing ILEC’s reduction of its originating and/or terminating access rates in order to maintain the cap.

4.  FORMCHECKBOX 
 (Check, if applicable)  Grant the request for waiver of 4 CSR 2.060(6)(C), which requires the filing of a tariff with an effective date not fewer than 45 days from the issue date.   The applicant cannot lawfully provide service until tariffs are effective.

 FORMCHECKBOX 
  certificate to provide interexchange telecommunications services.

 FORMCHECKBOX 
  certificate to provide local exchange telecommunications services.*

*local exchange authority should be restricted to dedicated, private line services.

 FORMCHECKBOX 

No objection to tariff taking effect     FILLIN "Please enter the PSC Mo number of the tariff, if applicable; otherwise, leave blank" \* MERGEFORMAT                               (indicate PSC MO numbers)

  FILLIN "Please enter the effective date of the tariff, if applicable; otherwise, leave blank" \* MERGEFORMAT                    Effective Date

Staff recommends the applicant and its services receive competitive classification.  In addition, Staff recommends approval of the waivers normally granted to competitively classified companies (392.210.2, 392.240.1, 392.270, 392.280, 392.290, 392.300.2, 392.310, 392.320, 392.330, 392.340, 4 CSR 240-10.020, 4 CSR 240-30.010.2.C, 4 CSR 240-30.040, 4 CSR 240-33.030, 4 CSR 240-35 and 4 CSR 240-32.030.4.C (this last rule only applies to companies providing basic local telecommunications service).

Are there additional recommendations or special considerations?  

 FORMCHECKBOX 
 No  
 FORMCHECKBOX 
 Yes   
If yes, list below:

Competitive Company Transaction Review Items

Attachment to Staff Recommendation

Case No. XA-2002-1045

On April 22, 2002, Ciera Network Systems, Inc. (Ciera), a certificated interexchange carrier (IXC) and non-switched local exchange carrier (Case No. TA-2000-216, approved November 19, 1999) and basic local exchange carrier (Case No. TA-2000-228, approved November 19, 1999), made the following three filings (jointly, “Applications”) under Case No. TM-2002-490:  1) Application for Approval of Acquisition of Assets of Incomnet Communications Corporation (Incomnet); 2) Application for Cancellation of Certificate and Tariffs of Incomnet Communications Corporation; and, 3) Application for Waiver of 4 CSR 240-33.150, the Commission’s slamming rule.  Incomnet, is currently certificated as an IXC, and has an IXC tariff on file with the Commission.

Ciera’s Applications state that Incomnet filed for reorganization bankruptcy protection on September 2, 1999.  On May 22, 2001, the Bankruptcy Court issued an order transferring ownership of Incomnet to Ironwood Telecom L.L.C. (Ironwood), which currently has Case No. TM-2002-213 pending before this Commission.  That case, filed October 29, 2001, seeks a nunc pro tunc approval of a transfer of control of Incomnet to Ironwood and a retroactive waiver of Section 392.300.2 RSMo.  During the pendancy of that case, however, Incomnet apparently decided to exit the telecommunications market and contacted Ciera about purchasing its existing customer base and other related long distance telecommunications assets.  Ciera, in an effort to prevent the otherwise unavoidable disruption of Incomnet’s customers’ long distance service on Incomnet’s exit, Ciera executed an asset purchase agreement with Incomnet and its new owner, sent written notice to Incomnet’s customers, and immediately began providing service under Ciera’s tariff.  Ciera states that Incomnet’s customers experienced no increase in customer rates.

Since the asset purchase agreement was executed, Incomnet has more or less disappeared.  According to a filing made by its perhaps former counsel (Newman, Comley & Ruth P.C.), in the aforementioned Case No. TM-2002-213: 

Counsel has tried repetitively to gather information from the . . . Applicants, [who have] failed to cooperate in providing such information. 


. . . . 

Counsel has been unable to communicate with any representative of Applicant’s . . . and Applicants have not acknowledged receipt of any correspondence from Counsel.

. . . .

Counsel has been informed that [Incomnet] has no board of directors or officers such that it appears that the corporation may not exist.

. . . . 

Counsel has no way of communicating with the Applicants in this matter at this time and does not anticipate . . . any way of communicating with the Applicants in the future.

. . . . 

Counsel . . . [has] not been paid for legal services in this matter since November, 2001.

Ciera seeks the approval of the transfer of Incomnet’s assets on a going forward basis.  It states the transaction was not detrimental to the public interest as it a) imposes no detriment to Incomnet’s customers in terms of services offered and the rates charged for those services; b) avoided and continues to avoid customer confusion and disruption in the continuing provision of competitive long distance service to Incomnet’s customers; and, c) enables Ciera to achieve increased economies of scale and compete more effectively in the competitive telecommunications marketplace, thereby promoting competition in telecommunications in Missouri to the benefit of individual customers and the public.

Attachment to Staff Recommendation

Case No. XA-2002-1045

In addition to requesting the Commission’s approval of the transfer of assets on a going-forward basis, Ciera also asks that the Commission cancel the certificate and tariff of Incomnet, and that the Commission grant a waiver of its slamming rule.

The Telecommunications Staff (Staff) has reviewed the filings made by Ciera.  Staff agrees that Commission approval of the relief sought by Ciera would not be detrimental to the public interest.  The Commission has granted relief of the nature sought by Ciera in similar recent cases, such as in the Order Approving Transfer of Assets, Case No. TM-2002-218, Reitz Rentals, Inc. d/b/a Southwest Teleconnect and Metro Teleconnect Companies, Inc.  

The Commission’s rules (4 CSR 240-33.150.2 and .3, specifically), require that no subscriber’s selection of a provider of telecommunications service will be changed without that subscriber’s authorization and without the carrier’s confirmation of that authorization.  The telecommunications department Staff (Staff) believes that the rule is not intended to be applied in the instant situation, but rather in situations where one company seeks to improperly acquire the subscriber of another for a particular telecommunications service without the approval of the subscriber.  This is clearly not the intent in the instant case.

Therefore, Staff recommends the Commission approve Ciera’s Application for Approval of Acquisition of Assets, and its Application for Waiver of 4 CSR 240-33.150.  Staff further recommends the Commission cancel any certificates and tariffs of Incomnet, if, after providing notice to Incomnet at its last known address, no requests for hearing are filed in a reasonable time after such notice.   

Appendix A


