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Staff's Recommendation to Approve Application by

Ciera Network Systems, Inc., and  to Cancel Certificate and

Tariff of Incomnet Communications Corporation


COMES NOW the Staff of the Missouri Public Service Commission and for its recommendation states:


1.
On April 22, 2002, Ciera Network Systems, Inc. (Ciera) initiated this case with three filings:  (1) Application for Approval of Acquisition of Assets of Incomnet Communications Corporation (Incomnet), (2) Application for Cancellation of Certificate and Tariffs of Incomnet, and (3) Application for Waiver of 4 CSR 240-33.150.  This case involves Ciera’s acquisition of the assets and customers of Incomnet, a now defunct but still certificated interexchange telecommunications company.


2.
In the attached Memorandum, which is labeled Appendix A, the Staff recommends approval of the transfer of assets to Ciera.  Relevant case law provides that the Commission may approve an asset transfer if it is “not detrimental to the public interest.”  See, State ex. Rel. Fee Fee Trunk Sewer Inc. v. Litz, 596 S.W. 466, 468 (Mo. App. 1980).  The Staff, after noting that Ciera sent written notice to Incomnet’s customers, recommends approval of the waiver of the slamming rule, 4 CSR 240-33.150.  The Commission may waive a Commission rule for good cause.  4 CSR 240-2.060(14).  The Staff also recommends that the Commission cancel Incomnet’s certificate to provide interexchange telecommunications services and its tariff (Mo. PSC No. 1).  Incomnet has not filed a formal request to cancel its certificate.  However, the Commission has the authority to cancel a telecommunications company’s certificate of service authority pursuant to § 392.410.5 RSMo 2000, which provides:

Any certificate of service authority may be altered or modified by the commission after notice and hearing, upon its own motion or upon application of the person or company affected.

The Commission need not hold a hearing, if, after proper notice and opportunity to intervene, no party requests such a hearing.  State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Comm’n, 776 S.W.2d 494 (Mo. App. 1989).


3.
Incomnet is current on its assessment.  Incomnet filed its 2000 annual report in 2001 as required, but it has not filed a 2002 annual report covering the 11 months that it operated in 2001 before it went out of business.


4.
In an attempt to serve Incomnet, the Staff is serving this pleading on Incomnet at its last known address as well as serving the registered agent for Incomnet in Missouri, as listed 

on the Secretary of State’s web-site, CSC-Lawyers Inc. Service Co.


WHEREFORE, the Staff recommends that the Commission approve the transfer of assets from Incomnet to Ciera, waive rule 4 CSR 240-33.150, and, following a reasonable period for Incomnet to respond to this recommendation, cancel the certificate of service authority and tariff of Incomnet.
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� Ciera’s counsel does not represent Incomnet. It does not appear that Incomnet was served with the previous pleadings in this case.
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