STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 24th day of June, 2003.

In the Matter of the Joint Application of WorldxChange


Corp. and Local Telcom Holdings, LLC d/b/a Transpoint
)

Communications for Grant of the Authority Necessary
)
Case No. XM-2003-0493
for the Transfer of Control, Sale of Assets and
)
Tariff File No. YX-2003-2054

Relinquishment of Authorization.
)

ORDER APPROVING TRANSFER OF ASSETS AND SUBSCRIBERS,

WAIVING COMMISSION RULE 4 CSR 240-33.150,

AND APPROVING TARIFF

Syllabus: This order approves the transfer of assets and customers from Local Telcom Holdings, LLC d/b/a Transpoint Communications to WorldxChange Corp., grants a waiver of Commission Rule 4 CSR 240-33.150, and approves WorldxChange’s tariff to become effective on June 27, 2003.  Additionally, to facilitate cancellation of the service authority and tariff of Transpoint, this order requires the parties to provide notice to the Commission upon the close of the proposed transfer. 

The Application

On May 15, 2003, WorldxChange Corp. and Local Telcom Holdings, LLC d/b/a Transpoint Communications filed an application for authority to transfer the assets of Transpoint to WorldxChange.  Joint Applicants stated that “the proposed transactions will permit WorldxChange and Transpoint to combine their complimentary [sic] management skills and assets, thereby enhancing WorldxChange’s operational flexibility and financial viability.”  Applicants also stated that the transfer will improve WorldxChange’s position in Missouri’s telecommunications market, allowing it to more effectively compete against larger carriers.  Applicants also request that upon notice that the transaction is complete, the Commission cancel the certificate of service authority and tariff of Transpoint.  Lastly, Applicants seek a waiver of Commission Rule 4 CSR 240‑33.150.

As required by Commission Rule 4 CSR 240‑3.520(1)(F), Applicants did not include in their application a statement concerning the tax impact the proposed transfer would have on the tax revenues of the political subdivisions in which the companies are located.  On May 20, 2003, the Commission issued an order directing applicants to file the required statement.  On May 20, 2003, Applicants filed a letter stating that the transfer of assets will have no tax impact “on the tax revenues of the political subdivisions in which any structures, facilities or equipment of the applicants are located.” 

The Parties

WorldxChange is a Delaware corporation with its principal offices located in San Diego, California.  It is a wholly owned indirect subsidiary of I‑Link Incorporated.  I‑Link Incorporated is a publicly traded Florida corporation, which is indirectly majority-owned and controlled by Counsel Corp.  Counsel is a Canadian corporation that specializes in investments in communications companies.  WorldxChange was granted a certificate to provide interexchange telecommunications service in Missouri in Case No. TA‑2000‑847, on June 23, 2000.

Transpoint is a Delaware limited liability company with its principal offices located in Agoura Hills, California.  Transpoint provides intrastate toll service under a certificate granted by the Commission in Case No. TA‑2001‑650, on June 28, 2001.  Transpoint’s current Missouri operations consist of the provision of resold interexchange service to both business and residential customers. 

The Office of the Public Counsel, although a party to this case, has not participated or filed any pleadings in this matter.
Commission Rule 4 CSR 240-33.150 and Tariff

Applicants request a waiver of Commission Rule 4 CSR 240‑33.150, which requires that written authorization from each customer be obtained prior to the change of a service provider.  The purpose of the rule is to prevent “slamming,” or the unauthorized change of a customer’s telecommunications carrier without the customer’s knowledge.  Applicants stated that the “proposed [t]ransactions will not affect the rates, terms and conditions under which Transpoint customers receive service.”  Applicants have provided notice of the proposed transaction to Transpoint’s customers.  The notice provides a 1‑800 number for customers to call for additional information.  A copy of the format is attached to the application as Exhibit D.  Lastly, on May 28, 2003, WorldxChange filed tariff sheets with an effective date of June 27, 2003.  WorldxChange states that the tariff sheets were filed upon a suggestion from the Staff of the Commission and are identical to Transpoint’s tariff on the same subject.  This, the Company states, provides support for the seamless transfer of customers from Transpoint to WorldxChange. 

Staff Memorandum

On June 18, 2003, the Staff of the Commission filed its memorandum, recommending that the Commission approve the proposed transfer.  Staff opined that the proposed transaction is not detrimental to the public interest.  Staff also recommended that the Commission waive the application of Commission Rule 4 CSR 240‑33.150.  Staff indicated that customers have been notified and that a copy of the notification is attached to the application as Exhibit D.  Lastly, Staff recommended that the Commission approve the tariff of WorldxChange to become effective on June 27, 2003, and cancel the certificate and tariff of Transpoint upon notice that the proposed transaction is complete.

Discussion

Section 392.300, RSMo 2000, and Commission Rule 4 CSR 240‑3.520 govern this transfer of assets and customers. Section 392.300 requires that Applicants obtain Commission approval to consummate the proposed transfer.  This section, as does Commission Rule 4 CSR 240‑3.520(2)(F), also requires that Applicants submit a statement concerning the tax impact the proposed transaction will have on the political subdivisions in which Applicants’ facilities are located.  The Commission has reviewed the filings and Staff’s memorandum and finds that the requirements of both codifications have been satisfied.

Joint Applicants seek a waiver of Commission Rule 4 CSR 24-33.150.  Under Commission Rule 4 CSR 240‑2.015, the Commission can waive its rules for good cause.  The customers whose service will be transferred have been notified of the change and have been provided a 1‑800 number to obtain additional information.  Additionally, the proposed transaction will not affect the rates, terms and conditions under which Transpoint customers currently receive service.  In its memorandum, Staff suggested that there is good cause upon which to base a waiver of the Commission Rule.  The Commission finds that there is good cause to waive Commission Rule 4 CSR 240‑33.150 and will grant the waiver.

Although there is no statute or code that sets a standard upon which the Commission must base its decision to approve a transfer of assets, the court in State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466 (Mo. App. E.D. 1980), stated that “[t]he Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.”  It has not been shown that the transfer of assets and customers from Transpoint to WorldxChange will be detrimental to the public interest.  The transfer will not affect the rates or terms of services currently provided to Transpoint’s customers.  The customers have been notified and no requests for intervention have been made.  Lastly, Staff has opined that the proposed transaction will not be detrimental to the public interest.  The Commission finds that a detriment to the public interest has not been shown and that the proposed transfer will be approved.

Finally, Applicants request that the Commission approve the tariff sheets submitted by WorldxChange to become effective on June 27, 2003.  In its memorandum, Staff stated that the tariff sheets incorporate the services currently provided to Transpoint’s customers.  Staff recommends that the Commission approve the tariff sheets to become effective on June 27, 2003.  Hence, the Commission will approve the tariff sheets to become effective on June 27, 2003.

Conclusion

Because it has not been shown that the proposed transfer would be detrimental to the public interest, the Commission will grant its approval.  Good cause having been shown, the Commission will also waive the application of Commission Rule 4 CSR 240‑33.150.  Furthermore, the Commission will approve the tariff, Tariff File No. YX‑2003‑2054, to become effective on June 27, 2003.  Finally, the Commission will require Applicants to notify the Commission upon completion of the proposed transfer, to facilitate the cancella​tion of Transpoint’s certificate and tariff.

IT IS THEREFORE ORDERED:

1. That the proposed transfer of assets and customers from Local Telcom Holdings, LLC d/b/a Transpoint Communications to WorldxChange Corp., is approved.

2. That the application of Commission Rule 4 CSR 230.33.150 is waived.

3. That the following tariff, Tariff File No. YX-2003-2054, is approved to become effective on June 27, 2003:

                  P.S.C. MO Tariff No. 3                  

Original Sheet 58 through Original Sheet 63

4. That the parties shall notify the Commission upon completion of the proposed transfer.

That this order shall become effective on June 27, 2003. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw,

Forbis, and Clayton, CC., concur.

Jones, Regulatory Law Judge
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