Before the Public Service Commission 

of the State of Missouri
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)

)
	Case No. XM-2003-0299


Staff Recommendation 


COMES NOW the Staff of the Public Service Commission, and for its recommendation in this matter, states:


1.
On February 25, 2003, Teleglobe USA Inc. (“Old Teleglobe”), Teleglobe USA LLC d/b/a Teleglobe USA LLC (Missouri) (“New Teleglobe”) and TLGB Corporation jointly filed an Application, seeking authority from the Commission to transfer “telecommunications assets” from Old Teleglobe to New Teleglobe, and subsequently, for New Teleglobe’s stock to be transferred to TLGB Corporation.  This request stemmed from Old Teleglobe’s bankruptcy proceedings in the United States District Court for the District of Delaware, and New Teleglobe’s intent to acquire certain Old Teleglobe customers and assets.

2.
At the same time as it filed the Application, New Teleglobe filed an application with the Commission to obtain a certificate to provide intrastate interexchange and local exchange services in Missouri (Case No. XA-2003-0300).  Staff is filing, concurrently with this recommendation, a recommendation that the Commission grant New Teleglobe a certificate to provide these services.  Old Teleglobe holds a certificate of service authority to perform these services under Case No. TA-98-287.

3.
The transfer of assets is governed by Section 392.300 RSMo. (2000) and 4 CSR 240-2.060(7).  Applicable case law provides that the Commission may “not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.”  State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo.App. E.D. 1980), citing to State ex rel. City of St. Louis v. Public Serv. Comm’n of Mo., 73 S.W.2d 393, 400 (Mo. banc 1934).

4.
In the attached Memorandum, labeled Appendix A, the Staff summarizes its review of the transaction between Old and New Teleglobe and concludes that the transfer of assets from Old to New Teleglobe will not be detrimental to the public interest.  Staff recommends that the Commission approve Old and New Teleglobe’s application, contingent upon the grant of the certificate New Teleglobe has requested in Case No. XA-2003-0300.

5.
Staff notes that Old Teleglobe has represented that it does not currently provide intrastate service to customers in Missouri, and thus no additional notice should be required under 4 CSR 240-33.150, the Commission’s anti-slamming rule. 

6.
The application in this case outlines a second transaction, where control of New Teleglobe will be transferred from Old Teleglobe to TLGB Corporation, via a transfer of stock.  See application, para. 10.  The applicants seek Commission approval of this transfer pursuant to Section 392.300.  That section is comprised of two subsections, and Staff does not believe either subsection applies to the transfer of stock from Old Teleglobe to TLGB Corporation.  

7.
It is the Staff’s opinion that Subsection 392.300.1 does not apply to this portion of the transaction because TLGB Corporation is solely acquiring the stock of New Teleglobe.
  TLGB Corporation is not acquiring “…the franchise, facilities or system” of a telecommunications company as is required under the statute to create Commission jurisdiction.  All that is occurring is a change in ownership of New Teleglobe from Old Teleglobe to TLGB Corporation.  In addition, Old Teleglobe is not “merging or consolidating” the regulated companies’ “line or system, or franchises, or any part thereof, with any other corporation, person or public utility” as required by the jurisdictional language of the statute.  No merger or consolidation is taking place.  The regulated company will continue to operate through its “franchise, facilities or system.”  There is no regulated entity merging with, or losing its corporate existence, as a result of this aspect of the proposed scenario.  The transaction is solely a stock and indirect ownership transfer.
8.
The application states that Old Teleglobe is a Delaware corporation, New Teleglobe is a Delaware limited liability corporation, and TLGB Corporation is a Delaware holding company.  As none of the entities involved in the proposed transfer of control, and particularly New Teleglobe, exist under or by virtue of the laws of Missouri, Staff suggests that the provisions of Section 392.300.2 also do not apply.
  The stock of New Teleglobe will be acquired by TLGB Corporation in the contemplated transaction, and the plain language of Section 392.300.2 does not require prior approval of a stock acquisition if the entity whose stock is being acquired is incorporated outside Missouri.  

9.
Thus, Staff respectfully suggests that the Commission has no jurisdiction over this aspect of the transaction.  However, if the Commission determines that it has jurisdiction over the New Teleglobe – TLGB Corporation transfer request, the Commission may approve an asset transfer if it is “not detrimental to the public interest.”  State ex rel. Fee Fee Trunk Sewer, Inc, 596 S.W.2d at 468.  Staff recommends approval of the transfer of control of New Teleglobe to TLGB Corporation under this standard.  
WHEREFORE, Staff recommends that, if the Commission approves the application pending in Case No. XA-2003-0300, the Commission enter an order approving the transfer of telecommunications assets from Teleglobe USA Inc. to Teleglobe USA LLC d/b/a Teleglobe USA LLC (Missouri), as proposed; declining to exercise jurisdiction over the transfer of stock from Teleglobe USA LLC d/b/a Teleglobe USA LLC (Missouri) to TLGB Corporation; and waiving the application of 4 CSR 240-33.150 to this transaction.
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� Subsection 1 of 392.300 RSMo 2000, states, in relevant part, that:





No telecommunications company shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such line or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do. (Emphasis added).





� Subsection 2 of 392.300 RSMo 2000, states, in relevant part, that:


Except where stock shall be transferred or held for the purpose of collateral security, no stock corporation, domestic or foreign, other than a telecommunications company, shall, without the consent of the commission, purchase or acquire, take or hold more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state, except that a corporation now lawfully holding a majority of the capital stock of any telecommunications company may, without the consent of the commission, acquire and hold the remainder of the capital stock of such telecommunications company, or any portion thereof. (Emphasis added).
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