BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

	In the Matter of the Application of Primus Telecommunications, Inc. and Least Cost Routing, Inc. for Approval of a Transfer of Control.
	))))
	Case No. XM-2004-0213


STAFF’S MOTION TO DISMISS APPLICATION

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and for its Motion to Dismiss Application states the following:

1.
On November 6, 2003, Primus Telecommunications, Inc. (“PTI”) and Least Cost Routing, Inc. (“LCR”) filed a joint application with the Commission for approval of a transfer of control under § 392.300.2 RSMo 2000, 4 CSR 240-2.015, 4 CSR 240-2.060 and 4 CSR 240-3.535.

2.
The Application states that PTI, which is certificated to provide interexchange telecommunications services in the State of Missouri, was organized and exists under the laws of the State of Delaware.  PTI is a wholly owned subsidiary of Primus Telecommunications Group, Inc. (“PTGI”), a Delaware corporation holding no certificates to provide telecommunications service in the State of Missouri.

3.
The Application states that LCR, which is certificated to provide interexchange telecommunications services in the State of Missouri, was organized and exists under the laws of the State of Florida.  LCR is a wholly owned subsidiary of TresCom International, Inc. (“TresCom”), a Florida holding corporation holding no certificates to provide telecommunications service in the State of Missouri.  TresCom is wholly owned by PTGI.

4.
The Application states that PTI and LCR do not have any annual report or assessment fees that are overdue.  Upon review the Staff discovered that PTI is current with its annual reports and assessment fees, however, LCR has not submitted annual reports for the years 1998 and 2000 but is current with its assessment fees.

5.
PTI and LCR request Commission approval of a proposed transaction that will result in a transfer of control of PTI and LCR.  PTGI proposes to create an intermediate holding company that will become the direct corporate parent of PTI and TresCom.  The Application states that the new company, Primus Telecommunications Holding, Inc. (“PTHI”), is a Delaware corporation created specifically to serve as an intermediate holding company.  The proposed transaction will involve the direct transfer of PTI’s stock from PTGI to PTHI.  LCR, however, will remain the wholly owned subsidiary of TresCom following the proposed transaction.  

6.
Approval of the stock transfer is sought under the provisions of § 392.300.2, which states:

Except where stock shall be transferred or held for the purpose of collateral security, no stock corporation, domestic or foreign, other than a telecommunications company, shall, without the consent of the commission, purchase or acquire, take or hold more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state, except that a corporation now lawfully holding a majority of the capital stock of any telecommunications company may, without the consent of the commission, acquire and hold the remainder of the capital stock of such telecommunications company, or any portion thereof. (Emphasis added).

7.
Section 392.300.2 requires Commission approval of stock acquisitions made by non-telecommunications companies, when the acquisition is for “more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state.”  For § 392.300.2 to apply to a transaction, the transaction must involve the transfer of a telecommunications company’s stock and the telecommunications company must be organized or existing under or by virtue of the laws of Missouri before Commission consent is required for the transfer. 

8.
The Commission is aided in its interpretation of “organized or existing under or by virtue of the laws of this state” by the Missouri Supreme Court decision in Public Service Commission v. Union Pacific Railroad Company, 197 S.W. 39 (Mo. banc 1917).  In Union Pacific the Commission sought to enjoin Union Pacific from issuing bonds without first applying to it for authority.  Union Pacific was incorporated under the laws of the State of Utah.  In ruling against the Commission, the Supreme Court held that the phrase “organized and existing or hereafter incorporated, under or by virtue of the laws of the state of Missouri” applies to domestic corporations and not foreign corporations. Although the Union Pacific case is dated to 1917 and involves a railroad statute, the language being interpreted is essentially the same and the Supreme Court’s decision has not been overturned. 

9.
Section 392.200.2 RSMo 2000 does not apply to the transaction regarding LCR because no telecommunications company stock is being transferred.  This transaction involves the transfer of control of TresCom, which is not a telecommunications company.  LCR will continue to be wholly owned by TresCom following the proposed transaction.  The Commission dismissed an application for lack of jurisdiction under similar facts in Case No. TM-2004-0043.
 

10.
Section 392.300.2 RSMO 2000 does not apply to the transaction regarding PTI because PTI is a foreign corporation, and as such, is not required to receive Commission consent before the stock transfer.  Although PTI is subject to the Commission’s jurisdiction as a provider of telecommunications services in Missouri, PTI is not organized under Missouri law.  PTI was formed under Delaware law.  The Commission issued orders dismissing stock transfer applications for lack of jurisdiction under similar facts in Case Nos. TM-2000-146
 and TM-2000-247.
  In Case No. TM-2001-669, the Commission considered a stock transfer under similar circumstances and approved the transfer after concluding it was not necessary to resolve the issue of jurisdiction.

WHEREFORE, the Staff requests that the Commission enter an order that § 392.300 RSMo 2000 does not grant the Commission jurisdiction over these transactions, and therefore the Application should be dismissed.
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� In the Matter of the Application of Business Telecom, Inc. d/b/a BTI for Approval of a Pro Forma Transfer of Control Through a Merger of Its Corporate Parent, Order Granting Motion to Dismiss, September 11, 2003.  


� In the Matter of the Joint Application of Feist Long Distance Service, Inc., Telecom Resources, Inc. d/b/a TRINetwork, Inc., and Advanced Communications Group, Inc., for Approval of Transfers of Control, Case No. TM-2000-146, Order Dismissing Application for Lack of Jurisdiction, October 19, 1999.


� In the Matter of the Joint Application of Matrix Telecom, Inc., AvTel Communications, Inc., and Matrix Acquisition Holdings Corp. for Approval of a Stock Purchase Agreement and Related Transactions, Case No. TM-2000-247, Order Granting Motion to Dismiss for Lack of Jurisdiction, May 30, 2000.


� In the Matter of the Joint Application of Claricom Networks, Inc., Claricom Holdings, Inc., Staples, Inc., Stacom Holdings, LLC, and Platinum Equity, LLC, for Approval of the transfer of Stock in Claricom Holdings, Inc. to Stacom Holdings, Inc., Order Granting Motion to Approve Transfer of Stock, November 15, 2001, (2-1 decision) (Murray, C., dissenting).





