








STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 5th day of November, 2002.

In the Matter of the Joint Application for Approval


)

of the Transfer of the Customer Base of Cable & Wireless
)  Case No. XM‑2003‑0111
USA, Inc., to Primus Telecommunications, Inc.



)

ORDER APPROVING TRANSFER OF ASSETS



Syllabus:
This order approves the application filed with the Missouri Public Service Commission by Primus Telecommunications, Inc., and Cable & Wireless USA, Inc., to approve the transfer of customers from Cable & Wireless to Primus.

The Transaction


On September 20, 2002, Primus and Cable & Wireless applied to the Commission for authority to transfer Cable & Wireless’ customers to Primus.  Primus is a Delaware corporation, with a principal place of business at 1700 Old Meadow Road, Suite 300, McLean, Virginia.  The Commission granted Primus a certificate of service authority to provide interexchange telecommunications in case number TA‑96‑20 on September 15, 1995.  Cable & Wireless is a Delaware corporation, with a principal place of business at 8219 Leesburg Pike, Vienna, Virginia.  The Commission granted Cable & Wireless a certificate to provide interexchange telecommunications in case number TA‑2001‑505 on May 3, 2001.


The application stated that Cable & Wireless has decided to focus on delivering Internet services.  Thus, according to the parties, on September 13, 2002, Cable & Wireless entered into a Customer Transfer Agreement by which Primus will acquire the long distance customers of Cable & Wireless; it will remain intact and will not transfer any of its authorizations to Primus.  Because it may in the future provide intrastate services in Missouri, the parties state that Cable & Wireless does not intend to surrender its certificate.  The application alleges that the transfer will be virtually transparent to Cable & Wireless’ customers because there will be minimal change to the rates, terms, and conditions of service that the customers now enjoy.  The Commission notes that the application stated that there will be “minimal change” to the rates but the proposed notice to customers states, “Primus does not plan any changes to the rates....”  


The applicants maintain that the proposed transaction serves the public interest because the affected customers can continue to enjoy high‑quality, affordable service without interruption and under the same terms and conditions of service.  Primus promises to make any necessary tariff filings and comply with applicable rules.  The parties state that the proposed transaction will also expand Primus’ presence, thereby strengthening competition and giving customers a choice of service providers.  The application pointed out that the customers will be informed of the transfer via notice sent jointly by the applicants, a specimen of which was attached to the application as Exhibit C.  The application acknowledged that Commission Rule 4 CSR 240‑33.150 requires verification procedures before a subscriber’s carrier can be changed.  The applicants state that they seek a waiver of the rule since the transfer will be under the supervision of the Commission, and thus the purposes of the slamming rule are being upheld.  The applicants allege that insisting on adherence to the slamming rule in this case would be confusing to the customers, and therefore be offensive to the public interest.

Staff Recommendation


On October 24, 2002, the Staff of the Commission filed its recommendation and memorandum.  Staff notes that according to the application, the transaction is not a result of bankruptcy.  Staff points out that Section 392.300, RSMo 2000, and Commission Rule 4 CSR 240‑2.060(7) govern the sale of assets.  The Commission may approve an asset transfer if it is “not detrimental to the public interest.”
 


Staff points out that, according to Commission rules, competitively‑classified companies are required to provide minimal information in applications to merge, to consolidate, or to sell or transfer assets.  Staff cites Commission Rule 4 CSR 240-2.060(3), which states that competitive telecommunications companies are exempt from the requirement to provide the reasons the proposed transaction is not detrimental to the public interest.  Nevertheless, Staff states, based on the limited information provided to Staff, Staff does not believe this particular transaction will be detrimental to the public interest.  This transaction, says Staff, involves only competitively‑classified companies and is not detrimental to the public interest, since a customer has or will receive advance notice and can freely switch to another provider.  


Staff recommends that the Commission:  approve the proposed transfer; require Primus to notify the customers of Cable & Wireless by using a notice similar to the sample

notice attached to the application; and waive the requirements of Commission Rule 4 CSR 240‑33.150, if Primus provides the notice suggested above.  Staff also recommended that tariff revisions that would affect the transferred customers should be submitted or adopted.  Staff explained that since Cable & Wireless’ tariff for offering intrastate interexchange services is more complicated as far as terms, conditions, and rates, the Commission should direct Primus to file tariff sheets incorporating Cable & Wireless’ pricing for Cable & Wireless’ former customers, to become effective prior to the provision of services to the former customers of Cable & Wireless.

Decision


The Commission has reviewed the application and Staff’s recommendation and memorandum.  The Commission finds that the proposed transaction is not detrimental to the public interest and should be approved.  The Commission finds that waiver of Commission Rule 4 CSR 240‑33.150 is consistent with the purposes of Chapter 392, RSMo.  The Commission also finds the waiver is reasonable and should be granted, if Primus notifies Cable & Wireless’ customers.

IT IS THEREFORE ORDERED:
1. That the proposed transfer of long distance customers from Cable & Wireless USA, Inc., to Primus Telecommunications, Inc., is approved.

2. That Cable & Wireless USA, Inc., and Primus Telecommunications, Inc., must file a notice with the Missouri Public Service Commission that they have completed the proposed transaction, no later than ten business days after the transaction has occurred.

3. That, if they have not done so already, Cable & Wireless USA, Inc., and Primus Telecommunications, Inc., must by January 4, 2003, notify the customers of Cable & Wireless USA, Inc., of the change in the customers’ service provider, using a form substantially similar to the sample customer notice attached as Exhibit C to the application.

4. That Cable & Wireless USA, Inc., and Primus Telecommunications, Inc., must by January 14, 2003, file a notice with the Missouri Public Service Commission that it has complied with the notice provisions of this order.

5. That the requirements of Commission Rule 4 CSR 240‑33.150 are waived, if Cable & Wireless USA, Inc., and Primus Telecommunications, Inc., provide the notice ordered above to the customers of Cable & Wireless USA, Inc. 

6. That, before Primus Telecommunications, Inc., may begin providing service to the former customers of Cable & Wireless USA, Inc., Primus Telecommunications, Inc., must file proposed tariff sheets with a proposed effective date that is at least 30 days after the filing date of the proposed tariff sheets, and which incorporate Cable & Wireless USA, Inc.’s pricing for Cable & Wireless USA, Inc.’s former customers.

That this order will become effective on November 15, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Hopkins, Senior Regulatory Law Judge

� See State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980).
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