BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Time Warner
)

Cable Information Services (Missouri), LLC for
)

A Certificate of Service Authority to Provide
)

Local and Interexchange Voice Service in

)
Case No. LA-2004-0133

Portions of the State of Missouri and to

)

Classify Said Services and the Company as

)

Competitive.





)

BRIEF OF XSPEDIUS COMMUNICATIONS

COME NOW, Xspedius Management Co. Switched Services, LLC, and Xspedius Management Co. of Kansas City, LLC, d/b/a Xspedius Communications (hereinafter “Xspedius”), and in response to the Commission’s Order Directing Filing of Briefs state as follows:

CASE BACKGROUND

On September 11, 2003, Time Warner Cable Information Services (Missouri), LLC (“TWCIS”) d/b/a Time Warner Cable filed its Application for Certificate of Service Authority to Provide Local and Interexchange Voice Service and for Competitive Classification (“Application”).  As TWCIS notes in its Application, “The Applicant intends to provide facilities-based local Internet Protocol (“IP”) voice service, targeted to the residential market.”


In light of TWCIS’ intent to offer IP voice services, the Commission issued its Order Directing Filing of Briefs.  As the Commission notes, “Time Warner intends to offer Voice over Internet Protocol, which is a relatively unexplored technology with regulatory uncertainties.”
  Recognizing these “regulatory uncertainties”, the Commission ordered the parties to file briefs addressing “whether or not the Commission has jurisdiction over VoIP.”

NATURE OF VoIP

Any discussion regarding Voice Over Internet Protocol (“VoIP”) must commence with a careful understanding of the definition of Internet Protocol telephony (“IP Telephony”).  Generally IP Telephony refers to the provision of any telephony service / application using Internet Protocol.
  These services may constitute a large variety of products other than voice services.  In essence, “an IP-based network is another type of ‘pipe’ through which digital signals are transmitted.”
  Efficiencies are gained as a result of the convergence of voice and data service on the same IP network.


VoIP is a particular subset of IP Telephony that provides for real-time voice transmission using Internet protocols.  “The services can be provided in two basic ways: through software and hardware at customer premises, or through ‘gateways’ that enable applications originating and / or terminating on the PSTN.” 
  Software based VoIP, typically referred to as a “computer to computer” call, relies upon IP telephone software installed on a personal computer equipped with a sound card and microphone, connected to the Internet through an ISP.  These computers are limited solely to conversations with other users who are running compatible IP telephony software and connected to the Internet at that moment.


On the other hand, gateway based VoIP services do not have such limitations.  Companies utilizing the gateway method “offer users the ability to call from their computer to ordinary telephones connected to the public switched telephone network, or from one telephone to another.”
  In order to use the gateway based VoIP services, “a user first picks up an ordinary telephone handset connected to the public switched network, then dials the phone number of the local gateway.  Upon receiving a second dialtone, the user dials the phone number of the party he or she wishes to call.  The call is routed from the gateway over an IP network, then terminated through another gateway to the ordinary telephone at the receiving end.”


Since its birth in the 1990s, the use of VoIP services has grown.  Today, industry experts estimate that 1 million people use VoIP in the United States, with the largest providers being Vonage, Net2Phone and Packet8.

FCC ACTIONS
STEVENS REPORT


In 1998, the FCC first addressed Internet Telephony.  Specifically, in its 1998 Report to Congress on the implementation of certain universal service provisions contained in the 1996 Telecommunications Act (the “Stevens Report”), the FCC discussed the nature of VoIP, the issues surrounding the FCC’s jurisdiction over VoIP, and the implications of this service on programs such as universal service.
  Based upon limited comments, the FCC made two tentative conclusions.  First, in reference to “computer-to-computer” IP telephony, the FCC concluded that internet service providers are not providing telecommunications services to its subscribers.  Recognizing that the ISP is only providing internet access, the FCC pointed out that “the internet service providers over whose networks the information passes may not even be aware that particular customers are using IP telephony software, because IP packets carrying voice communications are indistinguishable from other types of packets.”


Second, unlike “computer to computer” IP telephony, the Commission concluded that “phone-to-phone” IP telephony services bear the characteristics of telecommunications services.  The Commission noted that providers of these “phone-to-phone” services are not providing other information services such as access to transforming, processing, retrieving, utilizing, or making available information.  Rather, “users of these services obtain only voice transmission.”


Despite these tentative conclusions, the FCC refused to assume regulatory oversight over these “phone-to-phone” VoIP providers.  Instead, the FCC deferred such a determination until it could develop a more complete record focused on individual service offerings.  “We defer a more definitive resolution of these issues pending the development of a more fully-developed record because we recognize the need, when dealing with emerging services and technologies in environments as dynamic as today’s Internet and telecommunications markets, to have as complete information and input as possible.”

CURRENT DEVELOPMENTS

Recognizing the tentative nature of the FCC’s conclusions in the Stevens Report, VoIP providers have to continue to operate outside the regulatory purview of the FCC.  Recently, several dockets have been initiated that should lead to definitive decisions regarding the FCC’s ability to regulate VoIP providers.  Additionally, a recent federal court proceeding questions the ability of the FCC or state commissions to regulate such providers.


In October of 2002, AT&T filed a petition with FCC requesting that it exempt its IP voice trunking service from access charges.
  More recently, Pulver.com asked the FCC to declare its VoIP service neither telecommunications nor a telecommunications service; in essence exempting the service from the regulation governing most voice services.
  In addition to the petitions focused solely on the regulatory treatment of VoIP, the FCC also initiated a docket to address the overarching issue of intercarrier compensation.  Necessarily included in this review of intercarrier compensation is the issue of the applicability of access charges to VoIP services.
  Finally, recent comments by the senior legal advisor to FCC Chairman Michael Powell indicate that the FCC is planning to open a proceeding on VoIP near the end of this year.


In addition to the recent FCC activity, a Federal Court has recently issued an opinion addressing the nature of VoIP and the applicability of federal and state regulatory provisions.  Reviewing a decision by the Minnesota Public Utilities Commission requiring a VoIP provider to register as a telecommunications provider and subjecting that provider to certain common carrier obligations, the U.S. District Court for Minnesota issued a permanent injunction barring the enforcement of the MPUC decision.
  As that Court noted:

Congress has spoken with unmistakable clarity on the issue of regulating the Internet: “It is the policy of the United States . . . to preserve the vibrant and competitive free market that presently exists for the Internet and other interactive computer services, unfettered by Federal or State regulation.” 47 U.S.C. §230(b); see also Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523, 544 (8th Cir. 1998) (concluding that, based on Congress’s intent to leave Internet unregulated, ISPs should be excluded from the imposition of interstate access charges); Zeran v. America Online, Inc., 129 F.3d 327, 330 (4th Cir 1997) (recognizing that “Congress acted to keep government regulation of the Internet to a minimum”).

CONCLUSION

Clearly, the issue of VoIP is being addressed in numerous regulatory arenas.  Xspedius argues that premature action by the state utility commissions could result in a quiltwork of 50 different decisions on the regulation of VoIP.  Such decisions would be detrimental to the development of local telephone competition and the Internet.  Recognizing the likelihood that the FCC will provide guidance regarding the regulation of VoIP as well as the possibility of preemption of state action in this matter, Xspedius urges the Missouri Public Service Commission to forebear from asserting regulatory authority at this time.
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