STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of June, 2002.

In the Matter of the Application of Ciera Network Systems,
)

Inc., for Approval of the Acquisition of the Assets of


)
Case No. XA-2002-1045
Incomnet Communications Corporation, for Cancellation of
)

Certificate and Tariffs, and for Waiver of 4 CSR 240-33.150.
)
ORDER APPROVING TRANSFER OF ASSETS,

GRANTING WAIVER OF 4 CSR 240-33.150,

AND CANCELING CERTIFICATE AND TARIFF

Syllabus:

This order approves the transfer of assets from Incomnet Communications Corporation to Ciera Network Systems, Inc., on a going-forward basis, grants Ciera a waiver of 4 CSR 240‑33.150, and cancels Incomnet’s interexchange certificate and tariff.

The Applications:

1. Transfer of Assets and Waiver:

Ciera is certificated to provide interexchange, nonswitched local exchange, and basic local exchange telecommuni​cations services in Missouri.  Incomnet, which was formerly known as National Telecommunications, Inc., and as National Telephone & Communications, Inc., is certificated to provide interexchange services in Missouri.

On April 22, 2002, Ciera filed an application requesting approval of an asset transfer from Incomnet to Ciera and a waiver of Commission Rule 4 CSR 240‑33.150, the Commission’s slamming rule.  In its application, Ciera states that Incomnet filed for reorganization bankruptcy protection on September 2, 1999, and on May 22, 2001, the bankruptcy court issued an order transferring ownership of Incomnet to Ironwood Telecom, L.L.C.  On October 29, 2001, Incomnet and its parent, Incomnet Inc., filed a joint applica​tion with Ironwood for approval nunc pro tunc of a transfer of control of Incomnet to Ironwood or, alternatively, for retroactive waiver of Section 392.300.2, RSMo.  That case, Case No. TM‑2002‑213, is presently pending before the Commission.

Ciera relates that despite the bankruptcy reorganization, Incomnet decided to exit the telecommunications market in the fall of 2001 and contacted Ciera about immediately purchasing its existing customer base and other related long distance telecommunications assets.  Ciera states that in order to avoid disruption and cancellation of long distance service to Incomnet’s then‑existing customers, as would have occurred upon Incomnet’s market exit, Ciera and its corporate parent executed an Asset Purchase Agreement with Incomnet and its new owner.  Following written notice to Incomnet’s customers, Ciera began providing service to Incomnet’s customers under Ciera’s Commission-approved tariffs with no increase in customer rates.  The notice informed Incomnet’s customers of their right to select another company as their preferred local service and long distance provider.

Ciera does not dispute the Commission’s jurisdiction over the transfer of regulated assets between Commission-certificated operating companies, but states that it was unable to file this application until the present time because of a combination of reasons including:  (1) practical problems involved in negotiating and implementing an asset purchase agreement on an expedited basis; (2) the need to take steps to notify and preserve service to Incomnet’s customers without service disruption; (3) Ciera’s limited in‑house regulatory resources and practical difficulties in coordinating all required regulatory filings in multiple jurisdictions with differing regulatory requirements; (4) ongoing complications involving the regulatory status of Incomnet in Missouri due to issues arising out of the still‑pending Case No. TM‑2002‑213; (5) uncertainties relating to Incomnet’s status as an ongoing corporate entity for purposes of possibly filing this application as a joint application
; and (6) uncertainties as to whether or not Incomnet was or was not currently represented by other counsel.  

Ciera is not requesting retroactive waiver of any statute.  Ciera is seeking Commission approval of its acquisition of Incomnet’s Missouri assets on a going-forward basis, and asks the Commission to recognize that Ciera has acted in good faith in executing the Asset Purchase Agreement with Incomnet, in notifying and providing uninterrupted service to Incomnet’s customers pursuant to Ciera’s approved tariffs, and in filing this application unilaterally without the assistance of Incomnet as a joint applicant.  

On May 13, 2002, the Commission’s Staff filed its recommendation.  Staff recommends approval of the asset transfer to Ciera.  Staff notes that relevant case law provides that the Commission may approve an asset transfer if it is “not detrimental to the public interest.”
  Staff contends that based on the circumstances of this case, approval of the asset transfer would not be detrimental to the public interest.

Staff also recommends that the Commission grant the requested waiver of 4 CSR 240‑33.150, the “slamming rule.”  Staff believes that the rule is not intended to be applied in the instant situation, but rather in situations where one company seeks to improperly acquire the subscriber of another for a particular telecommunications service without the approval of the subscriber.  Staff notes that this is clearly not the intent in this case.

2. The Certificate Cancellation:

Ciera requests that as part of this transaction, the Commission cancel Incomnet’s existing certificate and tariffs.  Ciera points out that Incomnet has manifested its intent to exit the telecommunications market and abandon its certificate of service authority in Missouri by executing the transfer agreement.  Staff also recommended that the Commis​sion, following a reasonable period for Incomnet to respond to Staff’s pleading, cancel the certificate of service authority and tariff of Incomnet.  Staff served its recommendation on Incomnet at Incomnet’s last known address, as well as on the registered agent for Incomnet in Missouri. 

On May 29, 2002, the Commission issued an Order directing Notice and Adding a Party.  The order made Incomnet a party to the case, and directed that the Commission’s Data Center send a copy of Ciera’s applications and Staff’s recommendation to Incomnet’s last known address and to its registered agent in Missouri.  The order indicted that Incomnet may file a response to Ciera’s applications or the Staff’s recommendation no later than June 7, 2002.  Incomnet did not file a response.

Incomnet has not filed a formal request to cancel its certificate; however, the Commission has authority to cancel a telecom​munications company’s certificate of service authority pursuant to Section 392.410.5, RSMo 2000, which provides that “[a]ny certificate of service authority may be altered or modified by the commission after notice and hearing, upon its own motion or upon application of the person or company affected.”  The requirement for a hearing is met when the opportunity for hearing has been provided and no proper party has requested the opportunity to present evidence.

Discussion 

1.      Transfer of Assets and Waiver:

The Commission has reviewed the Application, Staff’s recommendation,  and the official file.  The applicable statute, Section 392.300, RSMo, states in part that: 

“No telecommunications company shall . . . sell . . . [or] transfer . . . the whole or any part of its franchise, facilities or system . . . without having first secured from the  commission an order authorizing it. . . .  Every such sale . . . [or] transfer . . . made other than in accordance with the order of the commission authorizing the same shall be void.” (Emphasis added.) 

Citing this statute, the Commission has earlier held that the law 

. . . requires telecommunications companies to obtain Commission approval before entering into arrangements for sale of assets or mergers. Transactions embarked upon without Commission approval are deemed void. . . .  [Violators] should be placed on notice that future applications involving purchases should be filed on a timely basis if [a violator] wishes to avoid incurring penalties. In the matter of the joint application of Tel‑Central of Jefferson City, Inc. and LDDS of Missouri, Inc., d/b/a LDDS Communications to sell assets, Case No. TM‑94‑156.

The Commission finds, based upon the circumstances of this case, the transfer from Incomnet to Ciera is not detrimental to the public interest and should be approved on a going‑forward basis.  Incomnet’s customers were served by not having a break in service, while also having notice and the opportunity to select another provider.  The Commission’s approval of the transaction sets a date certain from which point the companies stop violating the law, but does not legitimize the past void sale and unlawful transfer.  The Commission admonishes the Applicant to comply with Missouri law in the future, including Section 392.300, RSMo.

The Commission notes that Ciera provided written notice to Incomnet’s customers of the change in their long distance provider and of the opportunity to select a new carrier.  The Commission finds that the requested waiver of 4 CSR 240‑33.150 should be granted.

2.      Certificate Cancellation:

The Commission has the authority to cancel a telecommunications corporation’s certificate pursuant to Section 392.410.5, RSMo 2000, which provides that “[a]ny certificate of service authority may be altered or modified by the commission after notice and hearing, upon its own motion or upon application of the person or company affected.”  On May 29, 2002, the Commission issued an order directing notice and added Incomnet as a party to this case.  A copy of that order, and of Ciera’s applications, was sent to Incomnet’s last known address and to the company’s registered agent in Missouri.

The statute’s requirement of a hearing is met when the opportunity for hearing has been provided and no proper party has requested the opportunity to present evidence.
  4 CSR 240‑2.080(16) provides that parties are allowed not more than ten days in which to respond to any pleading unless otherwise ordered by the Commission.  More than ten days have passed since Ciera filed its applications, Staff filed its motion and the Commission issued its notice and made Incomnet a party.  No response has been filed and no one has requested a hearing.  Therefore, the Commission may grant the relief requested based on Staff’s motion.

The Commission finds Incomnet has ceased providing interexchange service in Missouri, and that the certificate of service authority granted to Incomnet by the Commission and Incomnet’s tariff should be canceled.

IT IS THEREFORE ORDERED:

1. That the transfer of assets from Incomnet Communications Corporation to Ciera Network Systems, Inc., is approved on a going-forward basis.

2. That waiver of Commission Rule 4 CSR 240‑33.150, Verification of Orders for Changing Telecommunications Service Provider, is granted.

3. That the certificate of service authority granted to Incomnet Communications Corporation, formerly known as National Telecommunications, Inc., and as National Telephone & Communications, Inc., in Commission Case No. TA‑95‑201, and the company’s tariff, are canceled.

4. That this order shall become effective on June 30, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Ruth, Senior Regulatory Law Judge

� Staff notes that since the asset purchase agreement was executed, Incomnet has “more or less disappeared.”  Counsel for Incomnet in the related case, TM-2002-213, has been unable to contact Incomnet for months.  In addition, Incomnet no longer has a board of directors or officers and it appears that the corporation no longer exists.


� See, State ex rel. Fee Fee Trunk Sewer Inc. v. Litz, 596 S.W. 466, 468 (Mo. App. 1980).


� State ex rel. Rex Deffenderfer Enterprises, Inc. v. P.S.C., 776 S.W.2d 494, 496 (Mo. App. 1989). 


� State ex rel. Rex Deffenderfer Enterprises, Inc. v. P.S.C., 776 S.W.2d 494, 496 (Mo. App. 1989).
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