BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Staff of the Missouri Public Service )
Commission, )
)
Complainant, )
)
V. ) File No. EC-2015-0309
)
Kansas City Power & Light Company )
)
And )
)
KCP&L Greater Missouri Operations )
Company, )
)
Respondents. )

PUBLIC COUNSEL’'S REPLY BRIEF

COMES NOW the Office of the Public Counsel (“Pubtounsel” or “OPC”) and
presents its reply brief as follows:

Introduction

Great Plains Energy Services Incorporated (“GPESifered into a contract with a
telemarketing company (“Allconnect”). Through thesntract, GPES committed its affiliated
regulated utilities, Kansas City Power & Light Caang (“KCPL") and KCP&L Greater
Missouri Operations Company (“GMO”) (collectivelize “Companies”) to transfer customer
telephone calls and customer-specific informatmAliconnect.

The interaction occurs as follows: a customer, ateptial customer, calls the regulated
utility to set up service at a location. Then, ptio giving the customer the service confirmation
number, the Companies’ representative tells thiercddey will be transferred to Allconnect who
will provide the customer with the confirmation nben. Once the call is transferred, the

Allconnect telemarketer takes the customer’s inftron and then begins to make a sales pitch



for their services. Sometimes the customer recdivesonfirmation number. Other times, the
caller has to ask for the service confirmation namiefore receiving it (Ex. 2, p. 13). At times,
even when the customer aks for the confirmation emAllconnect does not provide it. In
those cases, the customer must call KCPL to re¢keveonfirmation number.

The Companies transfer these telephone calls astdroer-specific information without
the Commission’s approval or the customer’'s consé&ie Companies admit that, when
customers had the choice to be transferred to Afleot in the past, so few customers chose to
be transferred that the Companies ended the progfamyol. 4, pp. 449-450). However, the
Companies attempt to portray customer choice agative. In their brief, the Companies state
“when a more explicit customer consent to trangfefllconnect was included in the process, a
much smaller percentage of customers were giveropipertunity to learn about the one-stop
shopping option for home services provided by Allwect.” (KCPL/GMO Br., p. 26). The
Commission should disregard this argument. In tygalhe only negative arising from giving
customers an honest choice is that the non-regutgterations of KCPL and GMO would not
receive the fee for every transferred phone cdlle Tompanies’ own witness Mr. Charles
Caisley discussed giving customers a choice todmsterred as shown in the pertinent testimony
below:

| mean, another way of putting that is the custoimelways right. So yes, if the

customer made the determination after an exchange avcustomer service

representative that they didn’'t have the time arvibatever reason they didn’t

want to be transferred, | would say that that &abkd [sic] and they're the best

position to do that.



(Tr. Vol. 4, p. 451). Yet, the Companies insistaamtinuing to transfer customer telephone calls
and personal information without asking for consémfact, the Companies are so determined to
continue treating customers this way they now aslkafvariance from 4 CSR 240-20.015(2)(C)
if the Commission finds that they violated the rule

The Companies assert the Staff and Public Coungelasking the Commission to
“micro-manage” the Companies (KCPL/GMO Br., p. Rublic Counsel and the Staff request
only that the Commission enforce the law and ptotke customers from utility over-reach.
Enforcing the law is not “micro-managing.” The Comsion should enforce the statutes, rules,
and regulations pertaining to the provision of &leautility services and require the Companies
to cease from these misrepresentations.

The Companies have violated § 393.190.1

In their initial brief, the Companies argue 8§ 3%3R1 does not apply and, therefore, the
Companies do not need to seek Commission appronat po transferring the customer
information. Essentially, the Companies contendy thlkeould be allowed to reveal customer
information to unaffiliated companies on the presmiBat 1) the customer information is not a
part of the “works or system,” and 2) if it is, thanay be “practical problems for every public
utility dealing with routine customer matters.” (RC/GMO Br., p. 17).

Contrary to these assertions, the Companies halated § 393.190.1. In pertinent part,
the law provides that:

No ... electrical corporation ... shall hereafter selksign, lease, transfer,

mortgage or otherwise dispose of or encumber thelevbr any part of its

franchise, works or system, necessary or useftilarperformance of its duties to

the public, nor by any means, direct or indirecerge or consolidate such works



or system, or franchises, or any part thereof, @it other corporation, person or

public utility, without having first secured fromhd commission an order

authorizing it so to do.

Mo. Rev. Stat. § 393.190.1 (Cum. Supp. 2013). Thstammer information is a part of the
Companies’ “works or system.” The Commission had &a utility’s system is greater than the
physical parts which would be its ‘works.Ih the Matter of the Application of Kansas City
Power & Light Co., Order Establishing Jurisdiction and Clean Air A¢brkshops, 1 Mo. P.S.C.
3d, 359, 362. “A utility's system is the whole df ioperations which are used to meet its
obligation to provide service to its customeisl” Without the customer information, the utility
would be unable to bill or provide electric servtodts customers. Furthermore, customers have
paid, in rates, for the necessary equipment anderesqs incurred relating to customer
information (Ex. 4, p. 16). The customer informatiprovided to Allconnect is necessary for
KCPL and GMO to provide service to their custoreard therefore must be a part of a utility’s
works or system (Ex. 3, p. 32; Ex. 4, p. 20).

There is no Commission order permitting the Comgaito sell, assign, lease, or transfer
any part of their works or system related to thelationship with Allconnect. Even without
permission, the Companies transfer telephone aatlssend customer information to Allconnect.
That is undisputed. In exchange for receiving thesiés and the ability to use the customer
information, Allconnect pays a fee for each calteiged. Because the Companies have
transferred the calls and sold, assigned, leasddarsferred customer information without prior
Commission approval, KCPL and GMO have violate®8§.390.1.

The Companies’ argue, if they are required to <eekmission approval whenever they

want to provide customer information to any thilHges, it would “raise a host of practical



problems for every public utility dealing with rang¢ customer matters.” (KCPL/GMO Br., p.
17). First, this complaint does not charge any moth#ity besides the Companies at issue with
violating the law. This complaint is related to tbansfer of KCPL and GMO customer
telephone calls only where customer informatioprvided to a telemarketer, for a fee, without
either Commission approval or customer consentoi@&cas it relates to any putative problems
that may arise from the Commission enforcing the, ldhe statute already provides an
uncomplicated and elegant solution. The utilitiesidd ask for Commission approval explaining
why the company is seeking to release customerrnrdton to affiliated or unaffiliated
companies with enough detail to allow the Commisdsmmake a determination whether or not
the company’s request is in the public intereserEd seeking Commission approval to release
customer information were burdensome — which ftas— the lawequires it. See Mo. Rev. Stat.
§ 393.190.1.

The Companies have violated 4 CSR 240-20.015(2)(C)

The Companies dispute they have violated CSR 24013(2)(C) on the premise (1) no
affiliate transaction is occurring and (2) the ruik applicable, subjects the Companies to
disparate regulatory treatment. They argue it wénddinreasonable to require specific customer
consent to provide customer information to unaitéd third parties (KCPL/GMO Br., p. 20).
The companies are incorrect under this regulation.

In pertinent part, Commission Rule 4 CSR 240-20DXE&) provides “[s]pecific
customer information shall be made available tdliak#d or unaffiliated entities only upon
consent of the customer or as otherwise providedaly or commission rule or orders.”

Commission Rule 4 CSR 240-20.015(2)(C).



First, the plain language of the rule requires @m&r consent. There is no restriction
limiting the protection of customer information &ffiliate transactions. As there is no other
regulation or case law expanding on this poins bbvious the Companies are not permitted to
release customer information to third parties withodCommission authorization. The
Companies’ argument that it must release customfermation to third parties in support of
regulated operations is also not supported by ¢oerd. If a regulated entity truly needed to
release specific customer information for regulgtadghoses, it should seek a Commission order
authorizing it to so do in furtherance of a requasthe limited circumstances when the utility
cannot receive customer consent. Customer-speaaiftcmation is important and should be
safeguarded.

Second, even if this customer protection only aggplin the context of affiliate
transactions, this relationshipan affiliate transaction. Great Plains Energy Bes/ (“GPES”),
an affiliate of the Companies, entered into thedtinect Direct Transfer Service Agreement on
behalf of itself, KCPL and GMO. The contract betwgePES and Allconnect governs KCPL
and GMO'’s interactions with Allconnect and commike regulated utilities to provide the
services to Allconnect (Ex. 6, p. 7). As the Stadints out, the Companies cannot avoid the rule
by referring to GPES as a “contracting vehicletafSBr., p. 17). The participation of GPES in
the contract makes this an affiliate transactiodefsed by the regulation.

Even if GPES were not involved in the contract, dffdiate transaction rules still apply
in the context of this case. An “affiliate transant is defined as:

any transaction for the provision, purchase or sdleany information, asset,

product or service, or portion of an product orveey, between a regulated

electrical corporation and an affiliated entity,dashall include all transactions



carried out between any unregulated business aoperat a regulated electrical

corporation and the regulated business operatiba®lectrical corporation.
Commission Rule 4 CSR 240-20.015(1)(B). An affdiatansaction includes transactions carried
out between any “unregulated” business operatidna atility and the “regulated” business
operations of a utility. Through the GPES/Allconh@ontract, KCPL and GMO provide
information and services using regulated assetseamuloyees. Allconnect pays a fee for each
transferred telephone call. However, all of theereves and profits associated with the
Allconnect transactions are transferred to nondatgd operations of KCPL and GMO (Ex. 6, p.
28) The Companies admit the revenue is booked b#ievine (Tr. Vol. 2, p. 253). Because the
Allconnect agreement results in a transaction betwthe regulated and unregulated utility
operations, the affiliate transaction rule applies.

Application of this rule does not subject the Comipa to disparate regulatory treatment.
To Public Counsel’'s knowledge, no other utilityredeasing specific customer information to a
telemarketer in exchange for a fee booked to ngota¢ed operational accounts. If other
Missouri utilities were so doing, the appropria¢gsponse would be to enforce the rule against
them as well and not to ignore the rule as the Gongs suggest. The relevant regulation
requires Companies receive customer consent poidransferring customer information to
affiliated or unaffiliated entities — in this caaetelemarketer — and is an eminently reasonable
customer protection. Because they chose not toogddhe Companies violated the customer
information protections of Commission Rule 4 CS®-20.015(2)(C).

The Companies have violated 4 CSR 240-13.040(2)(A)
The Companies deny violating Commission Rule 4 CBR-13.040(2)(A) and state

“KCP&L and GMO have qualified personnel availabtel grepared to receive and respond to all



customer inquiries, service requests, safety caiscand complaints related to regulated service
at all times during normal business hours.” (KCPMIG Br., p. 21). The Companies also assert
calls from regulated customers related to Allcomngnay be handled by either KCP&L
personnel, Allconnect personnel or bothd” Lastly, the companies conclude the Commission
has no authority to tell them how to manage theisifiess as long as the companies are
following the Commission’s regulations (KCPL/GMO .Bp. 22). However, the Companies’
actionsdo violate the Commission’s rules.

In pertinent part, the rule provides “[a]t all @1during normal business hours, qualified
personnel shall be available and prepared to recand respond to all customer inquiries,
service requests, safety concerns, and complaints.”

As it relates to the charges in this complaint, @@mpanies defer their service quality
obligations to Allconnect. The companies’ withebts. Jean Trueit, explained that “[w]hen a
customer calls the Company about a poor experieriaged to Allconnect, ... personnel collect
pertinent information to review and determine tla¢ure of the complaint.” (Ex. 104, p. 6). Ms.
Trueit then described the companies’ deferral teagXinect, stating “[i]f it is determined that the
concern is related to Allconnect actions, the Camypaotifies Allconnect within one business
day.” Id. Thereafter, an Allconnect resolution specialisntacts the customer within two
business days. When the KCPL or GMO customer c¢hbsutility, he or she is transferred
without consent to Allconnect. If the caller hasamplaint about Allconnect, the Companies do
not solve the problem, but refer the caller backltoonnect, potentially subjecting the caller to
continued problems.

Allconnect’s service personnel are not “qualifieetgonnel” as required by Commission

Rule 4 CSR 240-13.040(2)(A). The Companies’ custoseevice representatives are evaluated



on how well they provide utility services to custn® (Ex. 3, p. 19). Allconnect agents,
however, have a different incentive (Ex. 2, p. Rather than ensuring the best outcome for the
customer, Allconnect representatives are evaludbgd their opportunities to “increase
conversions.’ld.

The Companies’ themselves admit, in certain inganAllconnect agents handled calls
with utility customers “in what could be fairly cteeterized as a pushy or aggressive manner in
an effort to sell Allconnect products.” (Ex. 100,9). Allconnect’s withess Dwight Scruggs also
acknowledged some Allconnect representatives cdnddpushy and rude, and subject to
disciplinary action, including escalation back twe tutility (Tr. Vol. 4, p. 423). Allconnect
representatives are not an adequate substituteifity customer service representatives. For the
reasons explained above, the Companies violate Ggsion Rule 4 CSR 240-13.040(2)(A) by
deferring their service quality obligations to Adlmect.

The Commission should direct its general counsel eek monetary penalties

Public Counsel agrees with Staff the Commissionukhdlirect its general counsel to
seek monetary penalties against KCPL and GMO. Mowpgienalties may be assessed when a
utility violates the law. Mo. Rev. Stat. § 386.57{2000). All penalties are cumulative. Mo.
Rev. Stat. § 393.590 (2000). The evidence in thsecapplied to the law, supports a finding that
a sufficient number of offenses have occurred wiifyy monetary penalties in excess of the
revenues recorded by Companies’ non-regulated tipesaresulting from the GPES/Allconnect
contract (Ex. 104, p. 6; Ex. 2, p. 15; Tr. Vol g3,25). At the very least, the Commission should
seek monetary penalties against the Companieshéramounts received by each company’s

non-regulated operations.



Conclusion
KCPL's and GMO'’s parent company, GPES, has comaitte affiliated regulated
utilities to transfer customer phone calls and @ongr specific information to Allconnect. These
customersiever needed to be transferred to a third-party teleetark were neveasked if they
wanted to be transferred to a third-party telemi@rkeand were sent back to the telemarketer in
the event a customer had a complaint about sateketer. This Commission exists to protect
customers. When a utility violates the law by sabjg customers to this treatment, the
Commission should adEor the reasons explained above, and for the reasqulained in Public
Counsel’s initial post-hearing brief, the Commissishould find that KCPL and GMO have
violated the statute and Commission rules chang&taff's Complaint.
WHEREFORE Public Counsel submits its reply brief.

Respectfully,

OFFICE OF THE PUBLIC COUNSEL

[s/ Tim Opitz

Tim Opitz

Senior Counsel

Missouri Bar No. 65082

P. O. Box 2230

Jefferson City MO 65102

(573) 751-5324

(573) 751-5562 FAX
Timothy.opitz@ded.mo.gov

CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing hdnezn mailed, emailed or hand-delivered to
all counsel of record this #5lay of February 2016:

/s/ Tim Opitz
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