    STATE OF MISSOURI

     PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 14th day of October, 2004.

In the Matter of a Commission Inquiry into
)

the Possibility of Impairment without
)
Case No. TO-2004-0207
Unbundled Local Circuit Switching When
)

Serving the Mass Market
)

ORDER DENYING MOTION TO REOPEN CASE, CERTIFY RECORD, AND MODIFY PROTECTIVE ORDER

Syllabus:

MCImetro Access Transmission Services, LLC, filed a motion asking the Commission to reopen this case and certify the entire record for use by the Federal Communications Commission, and to modify the protective order.  This order denies that motion.

On July 30, 2004, the Commission closed this case.  On October 1, 2004, MCI filed a motion asking that the case be reopened so that the record and information obtained in discovery can be provided to the FCC in response to an Order and Notice of Proposed Rulemaking issued by the FCC on August 20, 2004.  The protective order in this case states that after the conclusion of the case, a party must return any highly confidential or proprietary material to the party that provided that material.  The protective order also states that information obtained pursuant to the protective order in this case may only be used in this case.  MCI asks that the Commission modify the protective order so that MCI can submit highly confidential or proprietary material to the FCC in its reply comments.  MCI asks that the Commission rule on its motion expeditiously so that it may include protected information in its reply comments.

On October 7, 2004, Southwestern Bell Telephone, L.P. d/b/a SBC Missouri filed a response opposing MCI’s motion.
   SBC Missouri notes that MCI’s motion was filed late in the process:  the FCC issued its notice of proposed rulemaking almost two months ago, and the motion was not filed until the Friday before the Monday when comments were due at the FCC.  The motion was filed so late that the relief MCI requests could not be available for initial comments, but only for reply comments.  SBC Missouri also notes that MCI makes an assertion (required by 4 CSR 240‑2.080(16)) that the pleading was filed “as soon as possible under the circumstances” but does not support that assertion or explain why it took until just before comments were due to file its motion.

SBC Missouri also notes that although MCI states that material provided to the FCC would be protected according to the terms of the FCC’s protective order, MCI provided no analysis of how those terms differ from the terms of this Commission’s protective order.  Finally, SBC Missouri points out that this Commission has already filed its initial comments with the FCC.

The Staff of the Commission also filed a response on October 7, 2004.  In response to MCI’s request that the Commission certify the entire record to the FCC, Staff states: “Based on the FCC’s order, as quoted above, it is the Staff’s opinion that the FCC is discouraging commenters, including this Commission, from submitting to it the entire record of state proceedings without summarization.”  Staff recommends that the Commission not certify its entire record, but simply do what it has already done (i.e., provide summaries of cases before this Commission and copies of pertinent orders from them for the FCC’s consideration).  Staff does not provide input on the other parts of MCI’s request.

In the Order Establishing Protective Order, the Commission stated: 

The issuance of a protective order in this case will allow the parties to provide highly confidential and proprietary information to the Commission and appropriate parties with the assurance that it will be treated according to the terms of the protective order.  

MCI asks the Commission to change these terms on very short notice and without hearing from most of the telecommunications companies affected.  Furthermore, MCI has provided no explanation of the way the FCC will treat this information.  Finally, it is not at all clear that the FCC would welcome the information.  On these bases, the Commission will deny MCI’s request to modify the protective order.

In its initial comments, the Commission has already provided case summaries and copies of orders to the FCC.  The Commission believed then, and still believes, that this submission (rather than the entire record as MCI requests) is the appropriate one.  Accordingly, the Commission will deny MCI’s request to certify the entire record to the FCC. 

Having decided to deny these two requests, there is no need to reopen the case, and the Commission will not do so.

IT IS THEREFORE ORDERED:
1.
That the Motion of MCImetro Access Transmission Services, LLC to Re-open Case, Certify Record and Modify Protective Order and for Expedited Relief is denied. 

2.
That this order shall become effective on October 24, 2004. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
(S E A L)

Murray, Davis and Appling, CC., concur

Clayton, C., dissents
Gaw, Ch., absent
Mills, Deputy Chief Regulatory Law Judge

� On October 8, 2004, CenturyTel of Missouri, LLC and Spectra Communications Group, LLC d/b/a CenturyTel filed a pleading stating that they concur in SBC Missouri’s pleading.
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