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	(a) Should the Inter-connection Agreement obligate SBC to provide interconnection, UNEs, collocation and resale services outside SBC MISSOURI’S incumbent local exchange area?

SBC MISSOURI’S Issue:

(b) Does the Commission have jurisdiction to arbitrate language that was not voluntarily negotiated and does not address a 251(b) or (c) obligation?

AT&T’s Issue:

(b) Should the Agreement include obligations under Section 271 of the Act or should it only cover Section 251?


	1
	GTC § 1.1   and

Billing § 1.3.1
	1.1 This Agreement sets forth the terms, conditions and prices under which SBC MISSOURI agrees to provide, among other things, (a) services for resale (hereinafter referred to as Resale services), (b) Unbundled Network Elements (UNEs), or combinations of such Unbundled Network Elements as set forth in Attachment 6: UNE, (c) Ancillary Functions, and (d) Interconnection to AT&T.  The Parties intend that the obligations of SBC MISSOURI set forth in this Agreement are those required of SBC MISSOURI pursuant to the Act, including Sections 251 and applicable State law.  SBC’s obligations as an ILEC under Section 251 of the Act may be related to a particular geographic area, however, SBC MISSOURI may not use the borders of such areas to deny service to AT&T that may cross such borders.  To the extent SBC MISSOURI provides services or functions to its own customers, or to customers of other carriers, that facilitate service that crosses the borders of SBC’s ILEC geography, SBC MISSOURI must provide the same services and functions to AT&T. The foregoing discussion of ILEC geography shall not serve to limit SBC MISSOURI’s obligations under other provisions of the Act and under applicable State law.  This Agreement also sets forth the terms and conditions for the interconnection of AT&T's network to SBC MISSOURI’s network and intercarrier compensation for the transport and termination of telecommunications. Provided however, all references to Resale in this Agreement, apply only where AT&T is purchasing resold services from SBC MISSOURI pursuant to terms and conditions negotiated under Section 251(c)(4) of the Telecommunications Act of 1996 and incorporated into this Agreement.

	(a)  SBC MISSOURI attempts to limit the services it provides to carriers such as AT&T by creating an artificial boundary of “SBC-MISSOURI’ incumbent local exchange area.”  SBC MISSOURI argues it should have no obligation to provide the services offered under the Agreement outside of the local exchange areas where it is the designated incumbent local exchange carrier (“ILEC”) even though SBC MISSOURI may have facilities and offer service outside of that boundary to its own local customers.  According to SBC, the Act does not obligate SBC to offer the services covered by its interconnection agreement with AT&T in those areas where it acts as a CLEC.

AT&T does not ask SBC MISSOURI to establish any additional facilities outside of the ILEC region, instead, AT&T wants to interconnect with existing facilities in a manner identical to the interconnection to which AT&T would be entitled if the SBC MISSOURI facilities were located within the ILEC boundary.  AT&T understands that SBC MISSOURI can charge AT&T the distance based transport charges associated with this service at the rates set forth in the Agreement, but SBC MISSOURI cannot impose unrelated charges in excess of the negotiated rates set forth in the Agreement.

In areas where SBC MISSOURI extends its network to locations outside its ILEC territory, AT&T is simply requesting the ability to access capacity on this network.  FTA § 251(c) does not limit interconnection to the ILEC service territory.

(b)  SBC MISSOURI additionally attempts to limit its obligations to provide services under the Agreement by listing in this introductory provision only Section 251 obligations.  By omitting from this listing any interconnection obligations covered by state law or the ongoing obligations under Section 271, SBC MISSOURI promotes its goal of crafting a “251 Agreement” with a much narrower scope than the current or past interconnection agreements.  AT&T urges the Commission to retain firm regulatory control of the telecommunications industry by rejecting SBC MISSOURI’ attempt to circumvent valid state law and to hold SBC MISSOURI accountable under the balance of the Act which SBC MISSOURI seeks to avoid.

SBC MISSOURI Issue (b) 
AT&T asks the Commission to squarely address the issue SBC MISSOURI has implicitly raised by omission and to rule that in the state of MISSOURI, SBC MISSOURI remains obligated to comply with the requirements under Section 271 of the Act.  Once SBC MISSOURI gained the right to enter the long distance market pursuant to Section 271, the obligations set forth in that section did not cease to apply against SBC MISSOURI.  In order to preserve any semblance of competition in the telecommunications market in MISSOURI, the Commission must maintain its role as the regulatory body with the authority to ensure that SBC MISSOURI continues to honor the commitments it accepted in exchange for the right to offer service in MISSOURI in accordance with Section 271 of the Act. This Agreement is not solely a “251 Agreement” as proposed by SBC MISSOURI; it is a comprehensive agreement that incorporates the rights and responsibilities of both AT&T and SBC MISSOURI under all provisions of the Act and applicable MISSOURI law.
	1.1 The underlying Interconnection Agreement sets forth the terms and conditions pursuant to which SBC-12STATE agrees to provide AT&T with access to unbundled network elements under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC-12STATE's incumbent local exchange areas for the provision of AT&T's Telecommunications Services.  The Parties acknowledge and agree that SBC-12STATE is only obligated to make available UNEs and access to UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to AT&T in SBC-12STATE's incumbent local exchange areas. SBC-12STATE has no obligation to provide such UNEs, Collocation, Interconnection and/or Resale to AT&T for the purposes of AT&T providing and/or extending service outside of SBC-12STATE's incumbent local exchange areas.  In addition, SBC-12STATE is not obligated to provision UNEs or to provide access to UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations in geographic areas other than SBC-12STATE's incumbent local exchange areas.  Therefore, the Parties understand and agree that the rates, terms and conditions set forth in SBC-12STATE's current Interconnection Agreement, and any associated provisions set forth elsewhere in AT&T's current Interconnection Agreement (including but not limited to the rates set forth in this Agreement associated with UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall only apply  to the Parties and be available to AT&T for provisioning telecommunication services within an SBC-12STATE incumbent local exchange area(s) in the State in which AT&T's current Interconnection Agreement with SBC-12STATE has been approved by the  relevant state Commission and is in effect.  This Agreement also sets forth the terms and conditions for the interconnection of AT&T's network to SBC MISSOURI’s network and intercarrier compensation for the transport and termination of telecommunications. Provided however, all references to Resale in this Agreement, apply only where AT&T is purchasing resold services from SBC MISSOURI pursuant to terms and conditions negotiated under Section 251(c)(4) of the Telecommunications Act of 1996 and incorporated into this Agreement.
	(a) The obligations set forth in Section 251(c) of the Telecommunications Act of 1996 are only applicable when SBC MISSOURI is the incumbent local exchange carrier i.e. in SBC MISSOURI’S incumbent territory. SBC MISSOURI’S proposed language in Section 1.1 simply states that the rates, terms and conditions set forth in the ICA are not applicable outside of SBC MISSOURI’S incumbent territory and that SBC MISSOURI has no obligation to provide UNEs, interconnection, collocation and resale to AT&T outside of its incumbent territory.  The Telecommunications Act does not require SBC MISSOURI to offer UNEs, collocation and resale in areas in which it is acting as a CLEC.  

(b) SBC MISSOURI opposes AT&T’s proposed language stating that this agreement sets forth SBC MISSOURI’S obligations pursuant to Section 271 of the Act. This is an untrue statement. An examination of the ICA reveals that there are no rates, terms and conditions related to SBC MISSOURI’S 271 obligations. It addresses only Section 251 obligations. It is inappropriate and potentially confusing to state that the ICA includes Section 271 obligations when it does not. 

AT&T may try to use the broad language proposed for Section 1.1 to claim, for example, that the TELRIC rates applicable to 251 UNEs, are also applicable to declassified network elements that SBC MISSOURI may be required to offer under Section 271.  This is clearly not what the FCC intended, but AT&T’s language opens the door to that mistaken interpretation.  

Further, it is not appropriate to include language regarding Section 271 obligations in a Section 251/252  agreement. The 252 arbitration process may only be utilized to arbitrate Section 251(b) and (c) items and those items the parties voluntarily agree to negotiate. See Coserv v. SWBT,  350 F.3d 482 (5th Cir. 2003). SBC MISSOURI did not agree to  negotiate Section 271 rates, terms and conditions in the ICA and AT&T may not, therefore, arbitrate such terms and conditions. 

	AT&T’s Issue Statement:

If AT&T orders a Product or Service not covered by this Agreement, should the Parties have to negotiate the applicable rates, terms and conditions or should SBC’s tariff or generic contract apply to such Product or Service? 

SBC MISSOURI’S Issue Statement:

(a) If AT&T orders a product or service for which there are no rates, terms and conditions in this Agreement,  should AT&T  pay for the product or service at the rates set forth in SBC’s intrastate tariff or if no tariff applies than SBC’s current generic contract rate?

(b) Notwithstanding AT&T’s obligation to pay for such product(s) or service(s) ordered by AT&T, should SBC be able to reject future orders and further provisioning of  such product(s) or service(s)?


	2
	4.4,

4.4.1, 4.4.1.1, 4.4.1.2
	4.4
SBC MISSOURI’s obligation to provide Interconnection, Unbundled Network Elements, Collocation, Resale discounts, functions, facilities, products or services (“Products or Services”) under this Agreement does not extend to Products or Services for which rates, terms and conditions are not contained in this Agreement.  Accordingly, to the extent AT&T orders a Product or Service for which there are not rates, terms and conditions contained in this Agreement, SBC MISSOURI may reject the order, but only if there are no rates, terms and conditions in an SBC MISSOURI Tariff or generic contract.  In the event such an order is rejected, and the Product or Service is appropriate for BFR treatment under the BFR provisions set forth in Attachment UNE of this Agreement, AT&T may submit a BFR, which will be evaluated pursuant to such BFR provisions.  Alternatively, if appropriate, the Parties may seek to negotiate a mutually agreeable amendment to this Agreement to incorporate rates, terms and conditions for the Product or Service into this Agreement.
4.4.1
In the event that AT&T orders a Product or Service to AT&T for which there are not rates, terms and conditions in this Agreement, but for which there are rates, terms and conditions in applicable SBC MISSOURI intrastate tariff or generic contract:

4.4.1.1
4.4.1.1 AT&T shall pay for the Product or Service provisioned to AT&T at the rates set forth in SBC MISSOURI’s applicable intrastate tariff(s) for the Product or Service or, to the extent there are no tariff rates, terms or conditions available for the Product or Service in the applicable state, then AT&T shall pay for the Product or Service at SBC MISSOURI’s current generic contract rate for the Product or Service set forth in SBC MISSOURI's applicable state-specific generic pricing schedule as published on SBC MISSOURI’s website; 

4.4.1.2
4.4.1.2 AT&T’s purchase of the Product or Service as provided in Section 4.4.1.1, above, shall be further subject to the terms and conditions contained in SBC MISSOURI’s applicable intrastate tariffs for the Product or Service or, to the extent there are no tariff rates, terms or conditions available for the Product or Service in the applicable state, then AT&T’s purchase of the Product or Service will be subject to SBC MISSOURI’s current generic contract rates, terms and conditions for the Product or Service. Further, if provisioned pursuant to an applicable SBC MISSOURI tariff or generic contract, either AT&T or SBC MISSOURI may request that this Agreement be amended either to (i) adding a pointer that such product or service will be ordered from the SBC MISSOURI tariff or generic contract, as the case may be, or (ii) incorporate by amendment the conditions contained in such SBC MISSOURI tariff or generic contract that are material to a particular product or service, including, but not limited to, the rates for the selected product or service, and the terms and conditions regarding provisioning.

	Section 4.4.1 highlights one of the fundamental differences between AT&T’s and SBC MISSOURI’ approach to setting Modified Rates for any Product or Service generally offered by SBC MISSOURI for which the Agreement does not contain rates, terms and conditions.  [This issue is related to Issue 7, regarding Section 30.2.1 of the General Terms & Conditions]

AT&T believes it should always have the right to purchase Products and Services at the rates, terms and conditions offered outside of the Agreement. SBC MISSOURI, on the other hand, believes that AT&T gains access to Products and Services at the rates, terms and conditions it offers outside of the Agreement only if SBC is willing to negotiate an amendment to the Agreement.  AT&T is willing (though it is not legally required) to negotiate conforming language into the ICA that incorporates a new Product, Service or offer into the Agreement and AT&T’s proposed language provides SBC a unilateral right to request that such terms are, in fact, negotiated into the Agreement. Therefore, SBC’s interests are protected under AT&T’s proposed language.  SBC’s language, on the other hand, offers little protection to AT&T because it allows SBC to reject AT&T’s orders until SBC decides that it is willing to sign an amendment to the Agreement.  AT&T believes that this language is designed to provide SBC with the unwarranted power to force AT&T to relinquish rights it would otherwise have in order to get a particular Product, Service or offer.  This could cause considerable delay to AT&T’s introduction of new Products or Services in the marketplace.  
	4.4
SBC MISSOURI’s obligation to provide Interconnection, Unbundled Network Elements, Collocation, Resale discounts, functions, facilities, products or services (“Products or Services”) under this Agreement does not extend to Products or Services for which rates, terms and conditions are not contained in this Agreement.  Accordingly, to the extent AT&T orders a Product or Service for which there are not rates, terms and conditions contained in this Agreement, SBC MISSOURI may reject the order.  In the event such an order is rejected, and the Product or Service is appropriate for BFR treatment under the BFR provisions set forth in Attachment UNE of this Agreement, AT&T may submit a BFR, which will be evaluated pursuant to such BFR provisions.  Alternatively, if appropriate, the Parties may seek to negotiate a mutually agreeable amendment to this Agreement to incorporate rates, terms and conditions for the Product or Service into this Agreement.

4.4.1
In the event that AT&T orders, and SBC ILEC provisions, a Product or Service to AT&T for which there are not rates, terms and conditions in this Agreement AT&T understands and agrees that one of the following will occur:

4.4.1.1.  AT&T shall pay for the Product or Service provisioned to AT&T at the rates set forth in SBC MISSOURI’ applicable intrastate tariff(s) for the Product or Service or, to the extent there are no tariff rates, terms or conditions available for the Product or Service in the applicable state, then AT&T shall pay for the Product or Service at SBC MISSOURI’  current generic contract rate for the Product or Service set forth in SBC MISSOURI’ applicable state-specific generic pricing schedule as published on SBC MISSOURI’ AT&T website; or  

4.4.1.2 AT&T will be billed and shall pay for the Product or Service as provided in Section 4.4.1.1, above and SBC MISSOURI may, without further obligation, reject future orders and further provisioning of the Product or Service until such time as applicable rates, terms and conditions are incorporated into this Agreement as set forth in this Section 4.0.  


	 SBC MISSOURI’S language recognizes that there may be situations where AT&T places an order for a product or service that is not in its ICA and SBC MISSOURI inadvertently fill such order. SBC MISSOURI’S language provides that if that happens, AT&T is obligated to pay for the product at the tariff rate or at SBC MISSOURI’S generic rate. This language is critical because there have been situations in which SBC has inadvertently filled orders for a non-ICA product and CLECs have claimed that since there are no rates, terms and conditions in the ICA for the product, they are entitled to use the product for free. 

(b) In addition, notwithstanding SBC’s right to get paid for such products and services, SBC proposes that it should have the right to reject futures orders and provisioning of products and services not contained within the interconnection agreement.   Just because SBC inadvertently filled orders for products not covered or addressed in the interconnection agreement does not mean SBC should be obligated to continue to accept such orders and provision such services in perpetuity.

	SBC MISSOURI’S Issue Statement:

If  AT&T orders a product or service for which there are terms and conditions in this Agreement but no rate , the rate is blank,  the rate is a dash, or the rate is TBD, when a rate is established by SBC and included in SBC’s current state-specific generic pricing schedule, should such rate  apply to such product or service retroactively back to the effective date of the Agreement?

AT&T’s Issue Statement:: 

Where this Agreement shows a rate, price or charge marked as “To be Determined,” “TBD,” or otherwise not specified, should the applicable rate be established in accordance with Section 4.1.1 or should SBC be allowed to apply generic rates for any such products and services?
	3
	4.5, 4.5.1
	4.5
In the event that AT&T orders, and SBC MISSOURI provisions, a Product or Service to AT&T for which there are terms and conditions  in this Agreement but the rate, price or charge in this Agreement is noted as “To Be Determined” or "TBD",  or is otherwise specified as a product or service for which the price will be determined at a future date, the Parties understand and agree that the provisions of Section 4.1.1 apply to the determination and incorporation of Modified Rate or Rates.
4.5.1
SBC MISSOURI’s provisioning of such orders for such Products or Services is expressly subject to this Section 4.5, however, once the Parties initiate an amendment as required by Section 4.1.1, SBC MISSOURI shall provision such Products or Services under this ICA.  Such provisioning of Products or Services does not constitute a waiver of SBC MISSOURI’ right to charge and collect payment for such Products and/or Services.  In the event of a dispute concerning the Modified Rate or Rates, the provisions of Section 4.2.4 shall apply. 


	SBC MISSOURI takes the same one-sided approach for setting rates that were left blank or marked “TBD” or “to be determined” in the Pricing Schedule as it takes for setting the rates for new Products or Services.  SBC MISSOURI attempts to set the rates by applying a generic rate published on its website without regard to the rate structure the Parties have incorporated into the Pricing Schedule and with no opportunity for AT&T to negotiate the appropriate rates, as well as the terms and conditions.  For all other rates set forth in the Pricing Schedule, the Parties have had the time and opportunity to analyze the basis for the rates and to negotiate an appropriate rate.  Not so with rates that were left blank or TBD in the final Pricing Schedule attached to the Agreement. AT&T believes the AT&T provisions above in Sections 4.1 through 4.4 set forth the appropriate mechanism to use for filling in the rates left blank or pending in the Pricing Schedule and this approach is based on mutual negotiation, with resort to the Commission to resolve any impasse.  The Commission should not allocate to SBC MISSOURI the undisputed right to set rates, terms and conditions for any Product or Service not specifically priced in the Pricing Schedule.  The Commission should approve AT&T’s language to promote negotiation as the means for setting rates.
	4.5
ESTABLISHMENT OF “TBD” RATES.   In the event that AT&T orders, and SBC MISSOURI provisions, a Product or Service to AT&T for which there are terms and conditions  in this Agreement but the rate, price or charge in this Agreement is noted as “To Be Determined” or "TBD",  a dash, a blank, or is otherwise specified as a product or service for which the price will be determined at a future date, the Parties understand and agree that when a rate, price or charge is established by SBC MISSOURI for that Product or Service and incorporated into SBC MISSOURI's current state-specific generic pricing schedule as published on SBC’s CLEC website, that rate(s) (“Established Rate”) shall automatically apply to the Product or Service provided under this Agreement back to the effective date of this Agreement as to any orders AT&T submitted and SBC MISSOURI provisioned for that Product or Service  without the need for any additional modification(s) to this Agreement or further Commission action.  SBC MISSOURI shall provide written notice to AT&T of the application of the rate, price or charge that has been established, and the AT&T’s billing tables will be updated to reflect (and AT&T will be charged) the Established Rate, and the Established Rate will be deemed effective between the Parties as of the effective date of the Agreement.  The Parties shall negotiate a conforming amendment which shall reflect the Established Rate to ensure that the Agreement accurately reflects the specific Established Rate(s) that apply to such Product or Service pursuant to this Section 3.5, and shall submit such Amendment to the state commission for approval.  In addition, as soon as is reasonably practicable after such Established Rate begins to apply, SBC MISSOURI shall bill AT&T to reflect the application of the Established Rate retroactively to the effective date of the Agreement between the Parties.   

4.5.1 SBC MISSOURI’ provisioning of such orders for such Products or Services is expressly subject to this Section 4.5 and in no way constitutes a waiver of SBC MISSOURI’ right to charge and collect payment for such Products and/or Services. 


	SBC MISSOURI makes every effort to ensure that all rates associated with terms and conditions are included within the agreement.  While it seems obvious that a CLEC could not obtain a product without paying for it – even when such product is not included in the rate table, SBC MISSOURI has had CLECs claim that they do not have to pay for services provided by SBC MISSOURI because the product was not included in the rate table. This language is necessary to protect SBC MISSOURI in case a rate was inadvertently omitted and provides when a rate, price or charge is established by SBC and incorporated in its current state-specific generic pricing schedule, such rate will apply to the product or service back to the effective date of this Agreement.  The language also provides that the parties to amend the agreement to include such rate or take the matter to dispute resolution if the parties can not agree.



	 Should the assignment provision be reciprocal?


	4
	5.1
	5.1     
Assignment of Contract 

5.1.1  Neither AT&T nor SBC MISSOURI  may assign or transfer (whether by operation of law or otherwise) this Agreement (or any rights or obligations hereunder) to a non-affiliate third person without the prior written consent of the other Party, which consent shall not be unreasonably withheld, conditioned or delayed. Any attempted assignment or transfer that is not permitted is void ab initio.   

5.1.2    SBC MISSOURI and AT&T may assign or transfer this Agreement to its Affiliate(s) or a Third Party by providing the other Party written notice sixty (60) calendar days' prior to such assignment or transfer; provided such assignment is not inconsistent with Applicable Law (including the Affiliate’s obligation to obtain any required Commission certification and approvals) or the terms and conditions of this Agreement.  Notwithstanding the foregoing, AT&T may not assign or transfer this Agreement (or any rights or obligations hereunder) to its Affiliate(s) or any Third Party if that Affiliate(s) or Third Party is a party to a separate agreement with SBC MISSOURI under Sections 251 and 252 of the Act. Any attempted assignment or transfer of this Agreement that is not expressly permitted or allowed shall be void. 

	(a) AT&T seeks equitable treatment with respect to the potential assignment of the Agreement by the Parties through a merger, sale of assets or other transaction that transfers control of one of the Parties to another entity.  SBC MISSOURI’ insistence that this provision only apply to an assignment by AT&T is unfair and unrealistic in today’s volatile marketplace.  Either AT&T or SBC MISSOURI can engage in transactions that expressly or by operation of law vest control of either Party in another entity and therefore the provision should be completely mutual.  Given the size of the potential assignee of the Agreement regardless of which Party seeks consent to an assignment, such consent should not be unreasonably withheld, delayed or conditioned, but should be subject only to valid and supportable objections.  AT&T’s language places the Parties on equal footing in any assignment transaction, and SBC MISSOURI should not enjoy an unfair advantage as proposed under its language.


	5.1     
Assignment of Contract 

5.1.1    AT&T may not assign or transfer (whether by operation of law or otherwise) this Agreement (or any rights or obligations hereunder) to a non-affiliate third person without the prior written consent of SBC MISSOURI, which consent shall not be unreasonably withheld, conditioned or delayed.  Any attempted assignment or transfer that is not permitted is void ab initio.   

5.1.2    AT&T may assign or transfer this Agreement to its Affiliate(s) or a Third Party by providing the SBC MISSOURI written notice sixty (60) calendar days' prior to such assignment or transfer; provided such assignment is not inconsistent with Applicable Law (including the Affiliate’s obligation to obtain any required Commission certification and approvals) or the terms and conditions of this Agreement.  Notwithstanding the foregoing, AT&T may not assign or transfer this Agreement (or any rights or obligations hereunder) to its Affiliate(s) or any Third Party if that Affiliate(s) or Third Party is a party to a separate agreement with SBC MISSOURI under Sections 251 and 252 of the Act. Any attempted assignment or transfer of this Agreement that is not expressly permitted or allowed shall be void. 

	(a) SBC MISSOURI does not agree that it should obtain approval from CLECs prior to the assignment of contracts and assets. The additional regulatory scrutiny imposed upon SBC as an ILEC will prevent any harm to CLECs that may be caused by an assignment. The Illinois Commission has recognized that SBC should not be required  to make the assignment obligations mutual because, as an ILEC, “any transfer or assignment to another company would involve close scrutiny by many regulatory bodies before it took effect.  However, a CLEC transfer could occur in a short time and compel the ILEC to do business on terms which it normally would not accept.”  See Petition for Arbitration Pursuant to Section 252(b) of the Telecommunications Act of 1996 to Establish an Interconnection Agreement with Illinois Bell Telephone Company d/b/a Ameritech Illinois, Level 3 Communications, LLC and Illinois Bell Telephone Company d/b/a Ameritech Illinois, August 30, 2000, Docket No. 00-0332, p. 20.

(b) SBC MISSOURI does not understand AT&T’s opposition to the certification requirement. It has the effect of requiring SBC MISSOURI to provide interconnection, UNEs, etc… pursuant to Section 251(b) and (c) to an entity that is not a telecommunications provider. This is contrary to the Telecommunications Act. 



	AT&T’s Issue Statement::
(a)  Should the Billing Party be permitted to discontinue Collocation or interconnection related functions, services, products, or facilities if the Billed Party fails to pay following receipt of the second notice or must the Billing Party rely on other remedies provided under this Agreement?

SBC MISSOURI’S Issue Statement:

Under what circumstances may SBC discontinue providing services for nonpayment including discontinuing  Collocation?
	 5
	10.5.2
	10.5.2 discontinue providing any Resale services, Unbundled Network Elements, functions, facilities, products or services furnished under this Agreement, subject to the Billed Party’s right to dispute such discontinuance of service pursuant to Section 9.0, Dispute Resolution.

	(a)  Because of the disruptive impact a service discontinuance will have on end user customers of both Parties, AT&T argues that any discontinuance of any function, facility, product, service, etc., that affects interconnection should be afforded protections granted under Section 9 (Dispute Resolution).  Specifically, AT&T believes that Collocation deserves special consideration because interconnection facilities are connected through Collocation facilities and thus discontinuance of collocation facilities provide the potential to disrupt critical end user traffic (including, potentially, 911 calls).

	10.5.2  discontinue providing any Resale services, Collocation, Unbundled Network Elements, functions, facilities, products or services furnished under this Agreement.


	(a) Although SBC MISSOURI generally agrees that it would not discontinue interconnection between the parties for failure to pay (even after the second demand notice), SBC MISSOURI reserves the right to discontinue Collocation and/or any other product or service which may impact interconnection if the CLEC fails to pay after two notices. AT&T’s exception relating to discontinuing products and services the might impact interconnection is too broad  In addition, it is important to recognize that this issue concerns amounts AT&T does not dispute are owing and due SBC MISSOURI.

.

	AT&T’s Issue Statement:
Must SBC obtain an order from the Commission prior to terminating this Agreement or suspending or discontinuing any services provided under this Agreement?

SBC MISSOURI’S Issue Statement:

Must AT&T comply with the dispute resolutions procedures in Section 8.0 as well as Section  9.0 to prevent such disconnection?.?


	 6
	10.5.6
	10.5.6  Only when required by Applicable Law will SBC MISSOURI be required to obtain an order from a governmental, administrative, or regulatory body or a court of competent jurisdiction approving such termination and/or disconnection, prior to terminating this Agreement and/or disconnecting the other party’s Resale Services, Unbundled Network Elements, Collocation, functions, facilities, products or services furnished to the other Party under this Agreement. Notwithstanding the foregoing, in the event that SBC seeks pursuant to this Section 10.5 to disconnect AT&T’s Resale services, Unbundled Network Elements, Collocation, interconnection arrangements, functions, facilities, products or services furnished under this Agreement, AT&T may invoke the dispute resolution process pursuant to Section 9 of this Attachment to prevent such disconnection. 

	To reduce the likelihood of a disruption of service to end user customers as a result of a discontinuance of service, AT&T wants the option to seek Commission intervention if SBC seeks to discontinue any Resale service, Unbundled Network Element, Collocation, function, facility, product or service.  Discontinuance is such a harsh and expensive remedy, AT&T believes that all other options must have been pursued and exhausted.  Preserving the opportunity for Commission review ensures that the rights of both AT&T and SBC MISSOURI have been protected and the interests of the end user customers have been taken into account in the decision to terminate the Agreement or to disconnect a vital service or product.


	10.5.6  Only when required by Applicable Law will SBC MISSOURI be required to obtain an order from a governmental, administrative, or regulatory body or a court of competent jurisdiction approving such termination and/or disconnection, prior to terminating this Agreement and/or disconnecting the other party’s Resale Services, Unbundled Network Elements, Collocation, functions, facilities, products or services furnished to the other Party under this Agreement. 


	SBC MISSOURI’S proposed language states that it will comply with any applicable law which require it to obtain an order from a commission, regulatory body, or court prior to terminating and or disconnection of product and services provided under the Agreement.  SBC MISSOURI  should not be contractually bound to obtain an order  beyond that required by applicable law.  

AT&T ‘s proposed language should be rejected since AT&T appears to trying to avoid its obligations under Section 8.0 relating to disputed amounts.  In order to avoid disconnection, AT&T would need to comply with Section 8.0 including, without limitation, paying all undisputed amounts and paying disputed amounts into escrow.

	SBC MISSOURI’S Issue:

If AT&T orders a product from a SBC tariff, must it amend its agreement to remove the rates, terms and conditions associated with the product it is ordering from the tariff?

AT&T’s Issue:

What are the appropriate terms surrounding AT&T ordering products or services from an SBC MISSOURI tariff?
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AT&T may also order from a tariff a product or service that is available in its Agreement, provided that (1) if ordered from the tariff the terms, conditions and rates of the applicable tariff shall apply to such product or service, and (2) either AT&T or SBC Missouri may request that the ICA be amended to remove the rates, terms and conditions associated with the product or service it is ordering from the tariff and either (i) add a pointer stating that such product will be ordered from the tariff or (ii) incorporate by amendment the conditions contained in such tariff that are material to the particular tariff offering, including, but not limited to, the rates for the selected product or service, and the terms and conditions regarding provisioning. Similarly, this Section does not impair SBC MISSOURI’s right to file tariffs nor does it impair SBC MISSOURI’s right to file tariffs proposing new products and services and changes in the prices, terms and conditions of existing products and services, including discontinuance or grandfathering of existing features or services, of any telecommunications services that SBC MISSOURI provides or hereafter provides to AT&T under this Agreement pursuant to the provision of Attachment 1: Resale, nor does it impair AT&T’s right to contest such tariffs before the appropriate Commission, subject to any defenses or arguments SBC MISSOURI might make in response to AT&T’s contesting of such tariffs.

	SBC MISSOURI has the ability to amend its publicly filed tariffs from time to time with new rates, terms, and conditions that are more favorable than what the Parties have placed in this Agreement.  Additionally, SBC Missouri may also offer new Products and Services through tariffs that are not included in this Agreement.  AT&T, just like any other carrier, is entitled  to purchase such tariffed Products and Services at the rates, terms and conditions offered by SBC MISSOURI as updated in the SBC MISSOURI tariff.

SBC MISSOURI has stated that when AT&T purchases products or services from an SBC MISSOURI tariff, the terms and conditions of the Agreement do not apply and that the Agreement must be amended to remove the rates, terms and conditions associated with such tariff services and products. While AT&T does not agree that an amendment is necessary under the law as a condition of accessing tariff terms, AT&T does agree that the benefit of a new Product or Service, as well as more favorable rates under an SBC MISSOURI tariff, is available only if AT&T agrees to comply with the related terms and conditions set forth in the tariff for a particular Product or Service. Even though AT&T does not believe it is legally required to do so, AT&T’s proposed language provides SBC with the unilateral right to request that an Agreement be amended (thus protecting SBC’s rights) while at the same time ensuring that AT&T has immediate access to newly tariffed Products, Services and pricing without delay or unwarranted conditions (thus protecting AT&T’s rights).    AT&T is willing to amend the Agreement to remove terms and conditions contradictory to the tariff provisions sought by AT&T.  However, such tariff terms, conditions and rates should apply while any amendment to the Agreement is processed under normal administrative procedures between the Parties so as to ensure that SBC does not unnecessarily delay implementation of new rates, terms and conditions or attempt to extract unwarranted concessions to allow AT&T to gain access to tariff terms (a right it already has under the law)..  
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AT&T may also order from a tariff a product or service that is available in its Agreement, provided that prior to ordering such product or service, AT&T  amends its Agreement to remove the rates, terms and conditions associated with the product or service it is ordering from the tariff and adds a pointer stating that such product will be ordered from the tariff. Similarly, this Section does not impair SBC MISSOURI’s right to file tariffs nor does it impair SBC MISSOURI’s right to file tariffs proposing new products and services and changes in the prices, terms and conditions of existing products and services, including discontinuance or grandfathering of existing features or services, of any telecommunications services that SBC MISSOURI provides or hereafter provides to AT&T under this Agreement pursuant to the provision of Attachment 1: Resale, nor does it impair AT&T’s right to contest such tariffs before the appropriate Commission, subject to any defenses or arguments SBC MISSOURI might make in response to AT&T’s contesting of such tariffs.

	AT&T’s proposed language improperly allows AT&T to pick and choose among the most favorable terms of this Agreement or of SBC MISSOURI’S tariff, when AT&T chooses to purchase service from a tariff. If AT&T has negotiated and/or arbitrated terms in its Agreement, its should not be able to,  for example, order a product at a tariff rate, but under terms and conditions in the Agreement that are different from those in the tariff. SBC has agreed that AT&T may order from the tariff, a significant concession, all it asks is that AT&T amend its agreement to delete the terms and conditions associated with the product it is ordering out of the tariff and utilize the terms and conditions that are in the tariff. 

When AT&T orders out of a tariff, the ordered service most be subject to the terms and conditions in the tariff, not those in the ICA.  




� SBC has proposed the use of the term "Lawful UNE" in this appendix and in other parts of the agreement. The parties have agreed to raise this issue in the UNE DPL, rather than in every appendix. Accordingly, this issue is set forth in UNE Issue 1. The parties have agreed to conform the entire agreement as appropriate based on the Commission's order relative to UNE Issue 1.








Key: 
Underline represents language proposed by AT&T and opposed by SBC MISSOURI.
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Bold represents language proposed by SBC MISSOURI and opposed by AT&T.
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