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	 1a. (Joint) What is the proper definition and scope of §251(b)(5) traffic?

1a(i). SBC MISSOURI’s Issue:

Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Service Traffic?
1b. & 1c. SBC MISSOURI’s Issue:

What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

1b.  AT&T’s Issue: What IP Enabled traffic should be excluded from Sec. 251(b)(5) reciprocal compensation and subject to access charges in accordance with the FCC's Phone-to-Phone IP Telephony Order, FCC 04-97, (rel. April 21, 2004)?   

1c.  AT&T’s Issue: Should IP Enabled traffic that does not meet the criteria set forth in the FCC's Phone-to-Phone IP Telephony Order, FCC 04-97 (rel. April 21, 2004), be addressed within the context of this arbitration?

1d. SBC MISSOURI’s Issue:

Is it appropriate for the Parties to agree on procedures to handle Switched Access Traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation?

1e. (Joint) What is the proper application of the transport and termination charges prescribed by §251(b)(5)? 
1f. SBC MISSOURI’s Issue:

What is the appropriate routing, treatment and compensation of ISP calls on an Inter-Exchange basis, either IntraLATA or InterLATA?  

1g. (Joint) What is the correct definition of “ISP-Bound Traffic” that is subject to the FCC’s ISP Terminating compensation Plan? 

1h. SBC MISSOURI’s Issue:  

What is the appropriate form of intercarrier compensation for interLATA FX traffic?

1h. AT&T’s Issue:  Should the ICA include language referencing SBC’s access tariff for interLATA FX traffic? 
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	§§1.1, 1.2, 1.3, 1.7.1 1.8.2, 1.9.2.1, 1.9.3.1, 1.11.1, 1.11.6, 1.11.7, 1.12.1.1, 1.12.1.2,  8.5 

AT&T   2.1

SBC  2.2.2, 10.0
	1.0  Reciprocal Compensation

1.1
251(b)(5) Traffic - “251(b)(5) Traffic” includes all telecommunications traffic (including “ISP Bound Traffic,” as that term is described in the FCC’s Interim ISP Compensation Order) exchanged between the AT&T and SBC MISSOURI pursuant to this Agreement, other than “Exchange Access Traffic,” as defined in Section 2.1. The Parties shall bill each other reciprocal compensation for all “251(b)(5) Traffic,” except for the following types of §251(b)(5) Traffic:  “UNE-P Traffic,” which is described in Section 2.2 below and is subject to compensation according to that section; and “Transit Traffic,” which is described in Section 2.3 below and is subject to compensation according to Section 3.0 below.  To avoid any doubt about the scope of “§251(b)(5) Traffic,” and without limiting the foregoing reference to “all telecommunications traffic,” the Parties agree that the following types of traffic shall be compensated as 251(b)(5) Traffic in accordance with this Section 1.0 Reciprocal Compensation: (1) ISP Bound Traffic; (2) non-ISP Bound traffic originated by or terminated to an end user assigned a NPA-NXX number that is within the originating Party’s Local Calling Area (includes mandatory and optional local calling areas) as determined by the originating Party’s NPA-NXX ; (3) Information Services traffic, including Information (or Enhanced) service provider traffic that is originated by or terminated to an Enhanced Service Provider (ESP) that is located within or has a presence in the same LATA to which the originating (ESP calling party) and terminating (called party) NPA-NXXs are assigned.  

(i) Information (or Enhanced) Services are services means the offering of a capability of generating acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications, and includes electronic publishing, but does not include an use of any such capability for the management, control, or operation of a telecommunications system or the management of a telecommunications service.   

(ii) “IP Enabled Service” includes, but is not limited to, services and applications that rely on internet protocol for all or part of the transmission of a call.  IP Enabled Services include the digital communications capabilities of increasingly higher speeds, which use a number of transmission network technologies, and which generally have in common the use of internet protocol.  IP Enabled Services may be provided over broadband or narrowband facilities.  IP enabled applications could include capabilities based on higher-level software that can be invoked by the customer or on the customer’s behalf to provide functions that make use of communications services. “IP Enabled Services that permit an end-user to send or receive information between the public switched telephone network (PSTN) and the internet is an example of  “Information Service.”
1.2 Transport and Termination Functions - The terminating Party shall assess, and the originating Party shall pay, reciprocal compensation in accordance with this Section 1.0 Reciprocal Compensation.  Each Party shall assess a charge no greater than $.0007 per minute of use for the transport      and termination of ISP-Bound Traffic and Section 251(b)(5) Traffic set forth in Section 1.9.1.2 of this Attachment.   

1.7.1 SBC MISSOURI has made an offer to all telecommunications carriers in the state of  Missouri (“the Offer”) to exchange on or after June 1, 2004 all Section 251 (b) (5) Traffic including all ISP-Bound traffic pursuant to the terms and conditions of the FCC terminating compensation plan….

1.8.2
Option 2: A reciprocal compensation arrangement for the transport and termination of wireline Section 251(b)(5) Traffic including ISP-Bound Traffic,….

1.9.2.1
In accordance with Paragraph 79 of the FCC’s ISP Compensation Order, AT&T and SBC MISSOURI agree that there is a rebuttable presumption that any of the combined Section 251(b)(5) traffic including ISP-Bound Traffic exchanged between AT&T and SBC MISSOURI exceeding a 3:1 terminating to originating ratio is presumed to be ISP-Bound Traffic subject to the compensation in this Option 1.  Either Party has the right to rebut the 3:1 ISP-Bound Traffic presumption by identifying the actual ISP-Bound Traffic by any means mutually agreed by the Parties, or by any method approved by the Commission.  If a Party seeking to rebut the presumption takes appropriate action at the Commission pursuant to Section 252 of the Act and the Commission agrees that such Party has rebutted the presumption, the methodology and/or means approved by the Commission for use in determining the ratio shall be utilized by the Parties as of the date of the Commission approval and, in addition, shall be utilized to determine the appropriate true-up as described below.  During the pendency of any such proceedings to rebut the presumption, AT&T and SBC MISSOURI will remain obligated to pay the presumptive  rates   set forth in Section 1.9.1.2 for Section 251(b)(5) Traffic including ISP-Bound Traffic.  
1.9.3.1
For purposes of this Section 1.9.3.1, all Section 251(b)(5) traffic including all ISP-bound Traffic shall be referred to as "Billable Traffic."…

1.11.1
As an alternative to Option 1, AT&T can elect long-term local Bill and Keep as the reciprocal compensation arrangement for Section 251(b)(5) Traffic including ISP-Bound Traffic originated and terminated between SBC MISSOURI and AT&T in Missouri so long as qualifying traffic between the parties remains in balance in accordance with this Section 1.11. Long-term local Bill and Keep applies only to Section 251(b)(5) Traffic as defined in Section  1.1 including ISP-Bound Traffic as defined in Section 1.1 of this Attachment and does not include, Optional Calling Area Traffic, IntraLATA Interexchange Traffic, Meet Point Billing Traffic, FX Traffic, or FGA Traffic.  

1.11.6
Upon reasonable belief that traffic other than Section 251(b)(5) Traffic defined in Section 1.1  including  ISP-Bound Traffic as defined in Section 1.1  of this Attachment….

1.11.7
The auditing Party will pay the audit costs unless the audit reveals the delivery of a substantial amount of traffic originating from a party in this Agreement other than Section 251(b)(5) Traffic including  ISP-Bound Traffic for termination to the other party under the long term local Bill and Keep arrangement.  In the event the audit reveals a substantial amount of traffic other than Section 251(b)(5) Traffic including ISP-Bound Traffic, the Party delivering such traffic will bear the cost of the audit and will pay appropriate compensation for such traffic with interest at the commercial paper rate as referenced in Section 9.1 of the General Terms and Conditions of this Agreement.

1.12.1.1  For intra-switch Section 251(b)(5) Traffic, including ISP-Bound Traffic…. 

1.12.1.2  For interswitch Section 251(b)(5) Traffic, including ISP-Bound Traffic exchanged between SBC MISSOURI end users and AT&T’s end users where AT&T purchases any combination of Network Elements from SBC MISSOURI on a wholesale basis,  the Parties agree to compensate each other for the termination of such traffic at:  (i) the FCC Plan rate specified in Section 1.9.1.2 for the transport and termination of Section 251(b)(5) Traffic, including ISP-Bound Traffic, if Option 1 is elected by AT&T.   If Option 2 has been selected by AT&T, such traffic will be exchanged between the Parties under a bill and keep arrangement in accordance with Section 1.11 above. 

8.5 Each Party will calculate terminating interconnection minutes of use based on standard Automatic Message Accounting (“AMA”) recordings, made within each terminating Party’s network, that have been converted to industry standard Electronic Message Interface (EMI) for Section 251(b)(5) Traffic, which includes ISP-Bound Traffic, and IntraLATA Toll Traffic (Terminating MOUs). ……

2.0  Exclusions from Reciprocal Compensation.

Reciprocal compensation shall not apply to the following traffic:

2.1  To Exchange Access traffic that is subject to 251(g) of the Act, until such time as the Federal Communications Commission removes Exchange Access from 251(g).  Exchange Access refers to non-ISP bound traffic between the Parties’ customers that originates in one local calling area (includes mandatory and optional expanded local calling areas) and terminates in a different local calling area (includes mandatory and optional expanded local calling areas) as determined by the originating and terminating NPA NXXs of the calling and called parties.  Compensation for transport and termination of Exchange Access calls shall be at the rates set forth in each Party’s interstate or intrastate access tariffs, as applicable.  Should Exchange Access be removed from Section 251(g), it will be subject to reciprocal compensation upon the effective date of the order.

2.1.1. Exchange access traffic that is subject to 251(g) of Act, also includes only the following category of IP Enabled Service:  1+ interLATA calls and 1+ intraLATA Exchange Access calls that:  (1) use ordinary customer premises equipment (such as a traditional telephone) with no enhanced functionality; (2) originate and terminate on the public switched telephone network (PSTN); (3) undergo no net protocol conversion as defined in 2.1.1.1 below; and (4) provide no enhanced functionality to end users that result from the provider’s use of IP technology.    To the extent that the FCC finds that this type of IP Enabled Service is not exchange access service, is an Information Service, or is not otherwise subject to access charges, then as of the effective date of such finding, this traffic shall be either subject to Sec. 251(b)(5) as set forth in Sec. 1.1 above, or subject to bill and keep, as appropriate and consistent with the FCC’s findings.
2.1.1.1  A "Net Protocol Conversion" occurs when a call is originated by an end user in Internet Protocol and terminated to an end user in a circuit-switched protocol or vice versa.

	a.)   The Parties disagree as to whether certain types of calls are included under the statutory classification of § 251(b)(5) traffic.  Specifically, SBC objects to the inclusion of (1) ISP-Bound Traffic, (2), IP Enabled, (3) FX-like Traffic and (4) Feature Group A Traffic within the scope of 251(b)(5) traffic

Section §251(b)(5) requires that reciprocal compensation be applied to the transport and termination of all telecommunications traffic unless it is expressly excluded by section 251(g).  Section 251(g) “carves out” certain types of traffic, such as information access and exchange access traffic, from reciprocal compensation (Section 251(b)(5)) obligations.  The exceptions provided for under Section 251(g) only apply, however, to inter-carrier pricing regimes established prior to the passage of the 1996 Act.  Moreover, the “carve out” exceptions are intended to be temporary in nature. The pre-Act pricing mechanisms should remain in place only until the appropriate regulatory body replaces the pre-Act pricing regime with reciprocal compensation (or other pricing mechanism).

Issue 1a is highly inter-related to other sub-issues within Issue 1.  The question of whether ISP-Bound Traffic is within the scope of 251(b)(5) traffic is addressed under Issue 1g. The question of whether Feature Group A Traffic is within the scope of 251(b)(5) traffic is addressed in this subissue.  The question of whether intrastate toll traffic that is also IP Enabled Traffic is within the scope of 251(b)(5) is addressed under (AT&T) Issues 1b and 1c.  

Feature Group A is an exchange access service that offers access to the local exchange carrier’s network through a subscriber-type line-side connection rather than a trunk-side connection.  Carriers using a Feature Group A arrangement pay the LEC’s intrastate or interstate switched access charges for the traffic traversing the Feature Group A access arrangement.  IXCs sometimes use the Feature Group A access arrangement to provide an interexchange FX service.  In this application, the Feature Group A service is the “open end” of the FX from which the FX end user makes and receives calls to the FX telephone number.

Feature Group A service  is not used by any of AT&T’s CLEC operations in the provision of local exchange services.  In addition, AT&T’s CLEC entities do not provide a Feature Group A service to other carriers.  Accordingly, it is totally inappropriate and only confusing to include Feature Group A in a local interconnection agreement between SBC and AT&T that is subject to Section 252 of the Act.

1b. & 1c.   Both the network and the intercarrier compensation issues in this case are primarily based on a fundamental disagreement between the Parties as to the appropriate regulatory classification and treatment for IP Enabled Service Traffic in the context of interconnection arrangements.  

IP Enabled Services Traffic is generally subject to Section 251(b)(5), save for the specific service described in the FCC’s April 21, 2004 Order, which AT&T no longer provides.  AT&T’s IP Enabled Services Traffic is Information Services Traffic that falls within the scope of the Enhanced Services Exemption and can be routed over interconnection trunks, and is subject to reciprocal compensation arrangements like other types of 251(b)(5) traffic

IP Enabled Service Traffic includes, but is not limited to, services and applications that rely on internet protocol for all or part of the transmission of a call.  IP Enabled Services include the digital communications capabilities of increasingly higher speeds, which use a number of transmission network technologies, and which generally have in common the use of internet protocol.  IP Enabled Services can be provided over broadband or narrow band facilities and can carry voice and/or data communications. Voice communications carried via an IP Enabled Service are often referred to as VoIP traffic.  

Information Services are services offered over common carrier transmission facilities, which employ computer processing applications that act on the format, content, code, protocol or similar aspects of the subscriber’s transmitted information; provide the subscriber additional, different, or restructured information; or involve subscriber interaction with stored information.  Specifically, Section 3(20) of the Communications Act, 47 USC 153(20) provides that an information service is “the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing or making available information via telecommunications”.  A service is an information service as long as it  “offer[s] [the] capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing or making available information via telecommunications.” The Act does not require that these activities be performed every time a subscriber uses the service – but only that the capabilities be offered to the subscriber.

Information Services are also provided via telecommunications.  Thus, the fact that an Information Service is provided in part over telecommunications facilities does not disqualify it as an Information Service.

Most IP Enabled Services are Information Services.  However, an IP Enabled Service may not qualify as an Information Service if it does not offer any of the enhancements to the transmission that are set forth in the Act’s definition.  Generally speaking, if the service offers to provide anything more than pure transmission of the end user’s communication by, for example, providing a net change in the protocol, the service is considered an Information Service.

Net protocol conversion is when the call originates in one protocol (e.g., IP, which is packet-switched protocol) and is completed to the end user in another protocol (e.g., time division multiplexing (“TDM”), which is a circuit-switched protocol).  The FCC has consistently recognized that services that include net protocol conversion are Information Services.  Computer-to-phone communications and phone-to-computer communications involve net protocol conversions. Phone-to-phone communications with IP in the middle, may not involve net protocol conversions, and a service that includes no net protocol conversion would not be an Information Service unless it offers enhancements beyond pure transmission.

All of AT&T’s current IP Enabled Services offer the capability for net protocol conversion in addition to other enhancements beyond the simple transmission of the communication that places them clearly within the information services category. 

Information Services providers are entitled to the Enhanced Services Exemption that enables an enhanced service provider to be treated as an end user for purposes of the access charge rules.  Moreover, because IP Enabled Services that are Information Services are offered via telecommunications, they fall squarely within the scope of section 251(b)(5) , which applies broadly to the transport and termination of “telecommunications”.  Thus, if an IP Enabled Service is also an Information Service, then the IP Enabled Service provider could purchase an ISDN Primary Rate Interface (PRI) or other local business lines to connect to the PSTN and the LEC providing the PRI or business line would pay and receive reciprocal compensation pursuant to the rules in the applicable ICAs, even if a call otherwise, based on the originating and terminating end users’ NPA-NXXs, would be an interstate call.
AT&T has proposed in Section 1.1 of Attachment 12 to treat IP Enabled Services Traffic that is also Information Services Traffic as 251(b)(5) Traffic, as long as the IP Enabled Services provider or “end user” is located or has a presence in the same LATA as the respective calling or called party.  With respect to calls originating on the Internet (and terminating to the PSTN), the ESP must have a presence within and carry the call to the same LATA as the called party.  With respect to calls originating on the PSTN (and terminating IP), the called party must have a telephone number within the same LATA as the calling party and the ESP must have a presence within the same LATA as the calling party.  This proposal is consistent with the current state of the law in that it is enabling an Information Services provider to take advantage of the Enhanced Services Exemption and be treated as an end user for intercarrier compensation purposes.

The FCC, in an AT&T declaratory ruling order, found that a specific type of IP Enabled Service that is no longer offered by AT&T was a Telecommunications Service and not an Information Services, and therefore on a going forward basis would not qualify for the Enhanced Service Exemption. However, the FCC made it very clear in that decision that its findings were prospective only, addressed only interstate access charges, and were limited to those services that shared the same specific characteristics of the services that were the subject of AT&T’s petition.  In Section 2.1.1 of Attachment 12, AT&T specifically provides that IP Enabled Services that are the same as those services that were the subject of AT&T’s petition are to be treated as exchange access traffic subject to 251(g) of the Act and subject to exchange access charges on a prospective basis.

AT&T is simply asking the Commission to apply the Enhanced Services Exemption in the manner that the current law provides.  Should the FCC, in the IP NPRM, expand the scope of the exemption – or narrow it – the Parties can deal with that change pursuant to the provisions in the ICA for change in law.

SBC’s proposal to apply access charges to all IP Enabled Traffic will impede the development of IP Enabled technology and services.  IP Enabled providers should not be burdened with the imposition of above-cost access charges.  Such a proposal alters the economics of providing the services in a way that will threaten the efficient deployment of emerging technology and the services it brings.

AT&T’s proposal, in contrast, ensures that IP Enabled Traffic receives the benefits of the Enhanced Service Exemption that was specifically adopted by the FCC to promote the development of the information services industry by not burdening it with above-cost access charges.  As such, it will promote the development of innovative services and technology and provide an avenue for robust facilities-based competition and affordable service, to the benefit of all consumers in Missouri.

The Commission should adopt AT&T’s proposed language in Sections 1.1, 2.1.1, and 2.1.1.1 of Attachment 12.  AT&T’s language provides for the application of the Enhanced Service Exemption for Information Service Traffic - including IP Enabled Traffic that is Information Service Traffic and accurately implements the FCC’s Phone to Phone IP Telephony Order.  SBC’s language in Section 10 of Attachment 12, (along with its proposed language in Section 7 of Network Attachment 11, Part C)  results in the imposition of access charges on all Information Services Traffic, is contrary to the law, and should be rejected.

1d.    See Network Architecture Issue 18.

1e. The FCC’s rules clearly state that reciprocal compensation provides compensation for transport and termination of the other party’s traffic between the originating carrier’s POI and the called party’s premises, whereas SBC proposes language in Section 1.3 of Attachment 12 that reciprocal compensation charges “begin at the first point of switching on the other Party’s network, and end at the final point of switching on the other Party’s network.”  My testimony shows that AT&T’s proposed language accurately tracks the definition of reciprocal compensation transport and termination specified in 47 C.F.R. § 51.701(c) & (d), whereas SBC’s does not; and  (2) SBC’s proposed definition of reciprocal compensation requires AT&T to be financially responsible for transporting SBC’s originating traffic between the POI and AT&T’s switch in contravention of 47 C.F.R. § 51.703(b) and § 51.701(e). 

The definition of reciprocal compensation “transport” has always included dedicated transport.  Local Competition Order at 1039.  

As a consequence of SBC’s defining reciprocal compensation as beginning “at the first point of switching on the other parties network,” instead of at the “POI”, as specified in 47 C.F.R. § 51.701(c), SBC’s proposed language fails to address the need and compensation for the dedicated transport facility between the POI and the first point of switching on the other Party’s network when the POI is not located at the first point of switching, i.e., at the end office on a direct end office trunk group or at the tandem on a tandem trunk group.  

Additionally, SBC’s error in defining reciprocal transport as ending “at the final point of switching on the other parties network” instead of at the “called party’s premises,” as clearly specified in 47 C.F.R. § 51.701(d), ignores delivery of the call to the called party’s premises and leaves open the possibility for SBC to propose an additional, separate rate for transporting calls from the end office to the called party’s premises.  47 C.F.R. § 51.701(d) clearly specifies that “Termination” includes “delivery of such traffic to the called party’s premises” and AT&T believes the agreement should conform to the FCC’s rules.

1f. and 1g.  ISP-Bound Traffic is Section 251(b)(5) traffic, is interstate traffic subject to the FCC’s jurisdiction, and is traffic for which the FCC has established the compensation regime.  The FCC has expressly stated that all traffic is subject to Section 251(b)(5) reciprocal compensation unless is it exempted under Section 251(g) of the Act.
  Although the FCC initially applied the 251(g) carve out to ISP-bound traffic, the D.C. Circuit Court of Appeals rejected the FCC’s rationale for exempting ISP-bound traffic from 251(b)(5) reciprocal compensation.  Therefore, this traffic is subject to 251(b)(5).  (The D.C. Court did not  vacate the FCC’s pricing scheme, and, therefore, the compensation mechanism that the FCC established for ISP-bound traffic currently remains in effect.)  On remand, however, it is quite possible that the FCC will acknowledge its earlier statement that all telecommunications traffic (except 251(g) traffic) is subject to reciprocal compensation and, therefore, all ISP-Bound Traffic also is subject to reciprocal compensation.  Adopting SBC’s proposal would lock AT&T into paying access charges on ISP-bound traffic that fits the definitions SBC has proposed in Section 1.2 of Attachment.   

Next, neither the FCC nor the D.C. Circuit Court of Appeals decisions distinguished between local and non-local ISP-Bound Traffic.  Therefore, SBC has no basis for arguing that certain types of ISP-bound traffic should be subject to a pricing scheme different than that established by the FCC. As a practical matter, AT&T pays access charges on some ISP-bound traffic, i.e., ISP-bound traffic exchanged over Feature Group D trunks.  These practical limitations, however, should not be construed to mean that AT&T is obligated by law to pay access charges on ISP-bound traffic.  Therefore, AT&T should not be required by the terms of its interconnection agreement to pay access on ISP-Bound Traffic as SBC has proposed in Section 1.2 of Attachment 12.

Using its authority under § 201 of the Act, the FCC developed an intercarrier compensation mechanism that provides for two payment options for ISP-bound traffic.  An ILEC may offer to exchange both voice traffic subject to § 251(b)(5) and ISP-bound traffic at rate caps established for certain periods – i.e., $.0015 per minute of use (MOU) from June 13, 2001 to December 13, 2001; $.0010 per MOU from December 14, 2001 to June 13, 2003; and $.0007 per MOU from June 14, 2003, until the Commission issues a further order on intercarrier compensation.  If an ILEC chooses not to exchange both traffic subject to § 251(b)(5) and ISP-bound traffic under the FCC rate cap mechanism, then the FCC requires that the ILEC and CLEC exchange ISP-bound traffic at the state-adopted reciprocal compensation rate.   

In addition, the FCC previously imposed a cap on the total ISP-bound minutes for which a local exchange carrier (LEC) may receive intercarrier compensation. SBC has offered to exchange both voice traffic and ISP-bound traffic at the rate caps established by the FCC.  

The Commission should confirm that ISP-bound traffic is § 251(b)(5) traffic and is subject to the FCC’s jurisdiction and the intercarrier compensation mechanism set forth by the FCC in its ISP Remand Order.  Thus, the Commission should approve AT&T’s proposed language in Sections 1.1, 1.7.1, 1.8.3, 1.9.5.1, 1.9.6.1, 1.10.6.1, 1.11.1, 1.11.6, 1.11.7, 1.12.1.1, 1.12.1.2 and 8.5.1 of Attachment 12, which conforms the parties’ interconnection agreement to compensation framework established by the FCC.

1h. AT&T does not believe that a local interconnection agreement should include compensation for interLATA FX traffic. Contrary to SBC’s issue statement, AT&T’s does not dispute  not what should be the compensation method,  just that it is not appropriate for inclusion in the parties’ local ICA. 


	1.0  Reciprocal Compensation
1.1  SBC MISSOURI agrees to comply with all generic Missouri Commission reciprocal compensation decisions regarding internet service traffic,  subject to the final outcome of appeals of those decisions and the reciprocal compensation selected by the AT&T under this Agreement.  Both parties, however, reserve all rights to contest any order or decision requiring the payment of reciprocal compensation for internet service traffic, including the right to seek refunds or to implement a new system of reciprocal compensation, pursuant to regulatory or judicial approval.  
1.2  “Section 251(b)(5) Traffic” is limited to telecommunications traffic exchanged between AT&T and SBC MISSOURI in which the originating end user of one Party and the terminating end user of the other Party are: 

(i)  both physically located in the same SBC MISSOURI Local Exchange Area as defined by SBC MISSOURI Local (or “General”) Exchange Tariff on file with the applicable state commission or regulatory agency; or

(ii)  both physically located within neighboring SBC MISSOURI Local Exchange Areas that are within the same common mandatory local calling area.  This includes, but it is not limited to, mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS) or other types of mandatory expanded local calling scopes.  

In accordance with the FCC’s Order on Remand Report and Order, In the Matter of Implementation of the Local Compensation Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, FCC 01-131, CC Docket Nos. 96-98, 99-68   (rel. April 27, 2001) (“FCC ISP Compensation Order”). “ISP-Bound Traffic” is limited to telecommunications traffic exchanged between AT&T and SBC MISSOURI in which the originating end user of one Party and the terminating ISP of the other Party are: 

(i) both physically located in the same SBC MISSOURI Local Exchange Area as defined by SBC MISSOURI Local (or “General”) Exchange Tariff on file with the applicable state commission or regulatory agency; or

(ii) both physically located within neighboring SBC MISSOURI Local Exchange Areas that are within the same common mandatory local calling area.  This includes, but it is not limited to, mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS) or other types of mandatory expanded local calling scopes.  

1.3
Transport and Termination Functions - Reciprocal compensation charges begin at the first point of switching on the other Party’s network, and end at the final point of switching on the other Party’s network. The terminating Party shall assess, and the originating Party shall pay, reciprocal compensation in accordance with this Section 1.0 Reciprocal Compensation.  Each Party shall assess a charge no greater than $.0007 per minute of use for the transport      and termination of ISP-Bound Traffic and Section 251(b)(5) Traffic set forth in Section 1.9.1.2 of this Attachment.   

1.7.1 SBC MISSOURI has made an offer to all telecommunications carriers in the state of  Missouri (‘the Offer”) to exchange on or after June 1, 2004 all Section 251 (b) (5) Traffic and all ISP-Bound traffic pursuant to the terms and conditions of the FCC terminating compensation plan….

1.8.2
Option 2: A reciprocal compensation arrangement for the transport and termination of wireline Section 251(b)(5) Traffic and ISP-Bound Traffic,….

1.9.2.1
In accordance with Paragraph 79 of the FCC’s ISP Compensation Order, AT&T and SBC MISSOURI agree that there is a rebuttable presumption that any of the combined Section 251(b)(5) traffic and ISP-Bound Traffic exchanged between AT&T and SBC MISSOURI exceeding a 3:1 terminating to originating ratio is presumed to be ISP-Bound Traffic subject to the compensation in this Option 1.  Either Party has the right to rebut the 3:1 ISP-Bound Traffic presumption by identifying the actual ISP-Bound Traffic by any means mutually agreed by the Parties, or by any method approved by the Commission.  If a Party seeking to rebut the presumption takes appropriate action at the Commission pursuant to Section 252 of the Act and the Commission agrees that such Party has rebutted the presumption, the methodology and/or means approved by the Commission for use in determining the ratio shall be utilized by the Parties as of the date of the Commission approval and, in addition, shall be utilized to determine the appropriate true-up as described below.  During the pendency of any such proceedings to rebut the presumption, AT&T and SBC MISSOURI will remain obligated to pay the presumptive rates set forth in Section 1.9.1.2 for Section 251(b)(5) Traffic and ISP-Bound Traffic.  
1.9.3.1
For purposes of this Section 1.9.3.1, all Section 251(b)(5) traffic and all ISP-bound Traffic shall be referred to as "Billable Traffic."…

1.11.1
As an alternative to Option 1, AT&T can elect long-term local Bill and Keep as the reciprocal compensation arrangement for Section 251(b)(5) Traffic and ISP-Bound Traffic originated and terminated between SBC MISSOURI and AT&T in Missouri so long as qualifying traffic between the parties remains in balance in accordance with this Section 1.11. Long-term local Bill and Keep applies only to Section 251(b)(5) Traffic as defined in Section 1.2 and ISP-Bound Traffic as defined in Section 1.2 of this Attachment and does not include, Optional Calling Area Traffic, IntraLATA Interexchange Traffic, Meet Point Billing Traffic, FX Traffic, or FGA Traffic.  

1.11.6
Upon reasonable belief that traffic other than Section 251(b)(5) Traffic defined in Section 1.2 and ISP-Bound Traffic as defined in Section 1.2 of this Attachment….

1.11.7
The auditing Party will pay the audit costs unless the audit reveals the delivery of a substantial amount of traffic originating from a party in this Agreement other than Section 251(b)(5) Traffic and ISP-Bound Traffic for termination to the other party under the long term local Bill and Keep arrangement.  In the event the audit reveals a substantial amount of traffic other than Section 251(b)(5) Traffic and ISP-Bound Traffic, the Party delivering such traffic will bear the cost of the audit and will pay appropriate compensation for such traffic with interest at the commercial paper rate as referenced in Section 9.1 of the General Terms and Conditions of this Agreement.

1.12.1.1  For intra-switch Section 251(b)(5) Traffic, and ISP-Bound Traffic…. 

1.12.1.2  For interswitch Section 251(b)(5) Traffic, and ISP-Bound Traffic exchanged between SBC MISSOURI end users and AT&T’s end users where AT&T purchases any combination of Network Elements from SBC MISSOURI on a wholesale basis,  the Parties agree to compensate each other for the termination of such traffic at:  (i) the FCC Plan rate specified in Section 1.9.1.2 for the transport and termination of Section 251(b)(5) Traffic, and ISP-Bound Traffic, if Option 1 is elected by AT&T.   If Option 2 has been selected by AT&T, such traffic will be exchanged between the Parties under a bill and keep arrangement in accordance with Section 1.11 above. 

8.5 Each Party will calculate terminating interconnection minutes of use based on standard Automatic Message Accounting (“AMA”) recordings, made within each terminating Party’s network, that have been converted to industry standard Electronic Message Interface (EMI) for Section 251(b)(5) Traffic, ISP-Bound Traffic, and IntraLATA Toll Traffic (Terminating MOUs). ……

2.2.2  InterLATA FX traffic will be subject to SBC’s access tariffs, interstate or intrastate, whichever is applicable. 

10. Switched Access Traffic

10.1 For purposes of this Agreement only, Switched Access Traffic shall mean all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC MISSOURI’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology and terminates over a Party’s circuit switch.  Notwithstanding anything to the contrary in this Agreement, all Switched Access Traffic shall be delivered to the terminating Party over feature group access trunks per the terminating Party’s access tariff(s) and shall be subject to applicable intrastate and interstate switched access charges; provided, however, the following categories of Switched Access Traffic are not subject to the above stated requirement relating to routing over feature group access trunks:

(i)
IntraLATA toll Traffic or Optional EAS Traffic from an AT&T end user that obtains local dial tone from AT&T where AT&T is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider,

(ii) IntraLATA toll Traffic or Optional EAS Traffic from an SBC end user that obtains local dial tone from SBC where SBC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider; 

(iii) Switched Access Traffic delivered to SBC from an Interexchange Carrier (IXC) where the terminating number is ported to another CLEC and the IXC fails to perform the Local Number Portability (LNP) query; and/or

(iv) Switched Access Traffic delivered to either Party from a third party competitive local exchange carrier over interconnection trunk groups carrying Section 251(b)(5) Traffic and ISP-Bound Traffic  (hereinafter referred to as “Local Interconnection Trunk Groups”) destined to the other Party.  

Notwithstanding anything to the contrary in this Agreement, each Party reserves it rights, remedies, and arguments relating to the application of switched access charges for traffic exchanged by the Parties prior to the Effective Date of this Agreement and described in the FCC’s Order issued in the Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services Exempt from Access Charges, WC Docket No. 01-361(Released April 21, 2004).

10.2
In the limited circumstances in which a third party competitive local exchange carrier delivers Switched Access Traffic as described in Section 10.1 (iv) above to either Party over Local Interconnection Trunk Groups, such Party may deliver such Switched Access Traffic to the terminating Party over Local Interconnection Trunk Groups.  If it is determined that such traffic has been delivered over Local Interconnection Trunk Groups, the terminating Party may object to the delivery of such traffic by providing written notice to the delivering Party pursuant to the notice provisions set forth in the General Terms and Conditions and request removal of such traffic. The Parties will work cooperatively to identify the traffic with the goal of removing such traffic from the Local Interconnection Trunk Groups.  If the delivering Party has not removed or is unable to remove such Switched Access Traffic as described in Section 10.1(iv) above from the Local Interconnection Trunk Groups within sixty (60) days of receipt of notice from the other party, the Parties agree to jointly file a complaint or any other appropriate action with the applicable Commission to seek any necessary permission to remove the traffic from such interconnection trunks up to and including the right to block such traffic and to obtain compensation, if appropriate, from the third party competitive local exchange carrier delivering such traffic to the extent it is not blocked. 


	1a. § 251(b)(5) Traffic is limited to traffic in which the originating end user and terminating end user are both physically located within the same mandatory local calling area.  AT&T incorrectly claims that § 251(b)(5) traffic includes ISP-Bound Traffic, intrastate toll traffic, Transit Traffic, FX Traffic and FGA Traffic.  Although the DC Circuit rejected the FCC’s rationale for treating ISP-Bound Traffic under the carve-out in § 251(g), the DC Circuit did not vacate the FCC’s Rule at 47 CFR 51.701  See WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002).  That rule clearly states that telecommunications traffic (and therefore § 251(b)(5) traffic) does not include "telecommunications traffic that is interstate or intrastate exchange access, information access, or exchange services for such access." This rule remains in effect to this day.

IntraLATA interexchange traffic is not Section 251(b)(5) traffic  and is not subject to reciprocal compensation.  IntraLATA interexchange traffic is offered pursuant to Commission approved access tariffs. Moreover, the FCC’s First Report and Order noted that “traffic originating or terminating outside of applicable local area would be subject to interstate and intrastate access charges,” and not reciprocal compensation. See In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 11 FCC Rcd 15499, 16013, ¶ 1035 (1996). ISP calls (like voice calls)  that originate and terminate outside the local mandatory calling areas remain intraLATA and/or interLATA toll traffic subject to access tariffs.     AT&T’s   proposal and definition of “all telecommunications traffic” affects rates for other types of calls such as Information Services Traffic  that is beyond  the scope of § 251(b)(5) Traffic and/or ISP-Bound Traffic under the FCC ISP terminating compensation plan. Reciprocal compensation should be determined by the physical location of the end user customers.  SBC does properly exclude from the definition of §251(b)(5) Traffic calls terminated to customers not physically located in the SBC  local calling area or Foreign Exchange (FX) calls.   It is SBC’s position that Local calls should be defined based on physical locations of the End Users rather than the assignment of NPA/NXX’s.  It is SBC’s position that Bill and Keep is the proper compensation mechanism for voice and ISP FX traffic. 
1a(i). AT&T proposes language stating that reciprocal compensation applies to Information Services Traffic. It is SBC’s position that such traffic is exempt from reciprocal compensation under 47 C.F.R. 51 § 701 which  defines the scope of transport and terminating pricing and explicitly  excludes interstate or intrastate exchange, information access or exchange services from reciprocal compensation, and the Agreement should therefore do so as well. That FCC rule remains in effect today.  Finally, the Agreement should provide that any other category of traffic that this Commission or the FCC holds exempt from reciprocal compensation is exempt as between AT&T and SBC. See SBC’s position in Issue 1b below which further addresses the appropriate charges for such traffic.

1b & 1c. SBC’s position is that, unless and until the FCC rules otherwise, all Switched Access Traffic, as defined below,  must be terminated over feature group access trunks (B or D)( except certain types of IntraLATA toll and Optional EAS traffic) and all such traffic is subject to applicable interstate and intrastate switched access charges.   Any long distance service should be provided by long distance trunks. Switched Access Traffic means all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any such traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) (also referred to as “PSTN-IP-PSTN”) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology (also referred to as “IP-PSTN).

SBC’s position that all Switched Access Traffic is subject to switched access charges is supported by long-standing FCC precedent and rules, under which any provider that uses ILEC local exchange switching facilities, including an information service provider, is subject to the baseline obligation to pay access charges, unless specifically exempted.  With respect to PSTN-IP-PSTN traffic (also referred to as “IP-in the Middle Traffic”), the FCC recently held that a voice service that originates and terminates on the PSTN and relies on IP technology only for transport without offering customers any enhanced functionality associated with the IP format is a telecommunications service subject to access charges under the FCC’s rules.  See Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephone Services are Exempt from Access Charges, WC Docket No. 02-361, released April 21, 2004 (FCC 04-97) (Access Charge Avoidance Order).  Consistent with the FCC’s Access Charge Avoidance Order, this Commission should find that this type of Switched Access Traffic is subject to intrastate access charges.  Furthermore, to ensure the proper compensation is paid on this traffic, this Commission should find that Switched Access Traffic must be routed over feature group access trunks.

With respect to IP-PSTN traffic, it is SBC’s position that under current FCC rules and regulations, providers of IP-PSTN services are subject to the baseline obligation to pay access charges when they send traffic to the PSTN.  The enhanced service provider (ESP) exemption does not, as some claim, change this result.  The ESP exemption applies only when an information service provider uses the PSTN to connect with its own customers.  It has never been extended to a situation where an information service provider uses the PSTN to send traffic to non-customer third parties to whom the information service provider is not providing an information service not exempt from the obligation to pay intrastate or interstate access charges when they make use of the PSTN for purposes other than connecting with their own subscribers for the use of their own services.  The Enhanced Service Provider (ESP) exemption does not, as some claim, apply to such IP-PSTN services.  The ESP exemption applies only when information service providers use the PSTN to connect with their own subscribers, but it has never been extended to a situation in which information service providers use the PSTN to connect with third parties to whom they are not providing an information service.   Since no exemption applies to IP-PSTN Traffic, SBC should continue to charge “jurisdictionalized” compensation rates for such traffic (notwithstanding SBC’s position that it is interstate in nature) in accordance with its existing switched access tariffs until the FCC rules in its intercarrier compensation proceeding on this type of traffic.  SBC’s existing tariffs contain various methods to deal with the lack of geographically accurate endpoint information, such as the use of calling party number information together with other data.  This Commission  should find IP-PSTN is subject to intrastate and interstate switched access charges to ensure SBC is protected from unlawful access charge avoidance schemes that could jeopardize the affordability of local rates until the FCC rules on IP-PSTN traffic.  
1d. SBC also recognizes that some Switched Access Traffic may be improperly delivered to SBC or AT&T by third parties over local trunk interconnection groups.  Consequently, SBC acknowledges that if Switched Access Traffic is improperly delivered to either Party  from a third Party CLEC over local interconnection trunk groups, SBC or AT&T may in turn deliver such traffic to the terminating Party over local interconnection trunk groups.  However, when the delivering Party is notified that such interexchange traffic is being improperly routed over its local interconnection trunk groups, both Parties will cooperatively work together to have such traffic removed off those trunk groups including seeking Commission permission to block such traffic.  This procedure will assist both Parties in obtaining the proper terminating access charges associated with Switched Access Traffic.

1e. Reciprocal compensation contemplates the recovery of usage-sensitive costs associated with the transport and termination of Section 251(b)(5) traffic.  There are four basic rate elements used; end office switching, tandem switching, and two common transport components to recover the costs associated with transporting a call between a tandem switch and an end office switch.  The common transport elements are termination per minute of use and facilities, per minute per mile.  All four rate elements are compensated on a MOU basis which measure functions of the network that are usage sensitive.  

 SBC MISSOURI proposes to continue to bill reciprocal compensation in accordance with current practice in which reciprocal compensation charges begin at the first point of switching on the other Party’s network and end at the final point of switching on the other Party’s network.   

1f.  SBC proposes that CLECs use toll connecting trunks to carry interLATA toll-switched ISP traffic to insure that a party terminating the traffic receives the appropriate switched access compensation. Conversely, Local interconnection trunks are used for Section 251(b)(5), ISP-Bound traffic and certain types of IntraLATA toll. Accordingly, the Commission should reject AT&T’s definition of “Exchange Access Traffic“ because it improperly limits Exchange Access to just interLATA toll traffic when it should also include IntraLATA toll traffic.

1g. The primary focus of the ISP Remand Order was to classify and develop a compensation mechanism for ISP-Bound traffic. ISP-bound traffic and local calls are communication between two parties that remain squarely in the same local calling area. This is  illustrated in paragraph 90 of the ISP Compensation Order which specifically states that the FCC intended the same intercarrier compensation rates, terms and conditions to apply to voice and ISP-Bound Traffic.  See FCC ISP Compensation Order, 16 FCC Rcd at 9194-95, ¶ 90 ("Assuming the two calls have otherwise identical characteristics (e.g., duration and time of day), a LEC generally will incur the same costs when delivering a call to a local end-user as it does delivering a call to an ISP.  We therefore are unwilling to take any action that results in the establishment of separate intercarrier compensation rates, terms, and conditions for local voice and ISP-bound traffic.") (footnote omitted).

1h. In an effort to foster contractual clarity and to avoid future disputes on such traffic, SBC proposes a definition  for  InterLATA FX traffic. Accordingly, such traffic is subject to SBC’s access tariffs, interstate or intrastate, whichever is applicable. 



	2. SBC MISSOURI’s Issue:

Should AT&T have the sole obligation to enter into compensation arrangements with third party carriers that terminate traffic to AT&T when SBC MISSOURI is the ILEC entity providing the use of the end office switch (e.g., switching capacity) to such third party carrier,   and if it does not enter into such arrangements, should it indemnify SBC when the third party carriers seek compensation from SBC?

AT&T Issue:

.

2a.  Should SBC be permitted to dictate in this interconnection agreement a requirement that AT&T enter into agreements with third party carriers?

2b.  AT&T’s Issue: Should SBC be protected from liability when carriers depend on SBC for records with all relevant information needed to bill the correct party and to validate bills they receive?


	2
	8.8
	  
	2a. No, SBC should not dictate agreements AT&T must reach with third parties.  AT&T expects to appropriately bill (and be billed by) third party carriers, however, when the SBC switching element is used, AT&T needs appropriate records from SBC in order to properly bill.  As explained more fully below, the issue has more to do with records SBC needs to provide, which is addressed in Attachment 28 of the agreement being arbitrated.

2b. As explained more fully below, SBC should not be protected from liability when it has the information a CLEC needs to correctly bill another carrier, and does not provide it.

AT&T does not propose language for this issue in the reciprocal compensation attachment.  Rather, AT&T believes that this issue is already addressed in two places in the interconnection agreement being arbitrated.  First, Attachment 28, Comprehensive Billing, contains detailed language regarding the obligation of SBC to provide records, which are necessary for AT&T as the  purchaser of a UNE switching element to bill other carriers.  In addition, when a third party carrier uses an SBC UNE switch to provide service, AT&T must have records from SBC in order to bill the proper carrier for call termination.  These issues are addressed in Attachment 28.  The second place where the SBC proposed Section 1.6.3 is already addressed is in the indemnification provisions in Section 7 of the General Terms and Conditions.  The separate indemnification provided in SBC’s proposed Section 1.6.3 is self-serving and misleading because SBC seeks indemnification here without being willing to accept the responsibilities associated with proving the record information AT&T needs to bill, as set forth in Attachment 28.  For these reasons, AT&T respectfully requests that the Commission reject SBC’s proposed Section 1.6.3 and require SBC to take on responsibility to provide records as proposed by AT&T in Attachment 28.


	8.8
AT&T has the sole obligation to enter into intercarrier compensation arrangements with third party telecommunications carriers regarding AT&T’s traffic and such other carriers’ traffic, including without limitation  any  where AT&T originates traffic to and terminates traffic from, an end user being served by a third party telecommunications carrier who has purchased any combination of Network Elements from  SBC MISSOURI on a wholesale basis to such telecommunications carrier, and by which such telecommunications carrier uses it to offer to end users wireline local telephone exchange service.  In no event will SBC MISSOURI have any liability to AT&T or any third party if AT&T fails to enter into such compensation arrangements. In the event that traffic is exchanged with a third party carrier with whom AT&T does not have a traffic compensation agreement, AT&T will  indemnify, defend and hold harmless SBC MISSOURI against any and all losses including without limitation, charges levied by such third party carrier. The third party carrier and AT&T will bill their respective charges directly to each other. SBC MISSOURI will not be required to function as a billing intermediary, e.g., clearinghouse. SBC MISSOURI may provide information regarding such traffic to other telecommunications carriers or entities as appropriate to resolve traffic compensation issues.


	Yes. When  AT&T originates traffic to or terminates  traffic from  a third party carrier  that has purchased local switching from SBC on a wholesale basis, AT&T should be obligated to enter into compensation agreements with such third party carriers. The respective parties should seek compensation directly from the originating carrier, not SBC as the ILEC entity providing the use of the end office switch. Moreover,  SBC should be indemnified from any form of compensation to the third party carrier as SBC should not be required to function as a billing intermediary, e.g., clearinghouse.    

	AT&T Issue:

3a. (AT&T) What is the proper method of intercarrier compensation for Transit traffic?

3b. AT&T’s Issue: What other obligations exist between the Parties concerning transit traffic?

3c. AT&T’s Issue: Should the ICA include terms addressing AT&T as a transit provider?

3d. AT&T’s Issue: If either AT&T or SBC, as the transit provider, fails to transmit the necessary carrier identification for the terminating party to bill the originating carrier, may the terminating carrier bill the transit provider?

SBC MISSOURI’s Issue:

3. Should non 251/252 services such as Transit Services be negotiated separately?


	3
	§§ 3.0, 3.1, 3.2 – 3.6
	3.0  Transit Traffic Compensation

3.1  SBC MISSOURI shall provide services in connection with Transit Traffic (as defined in Section 2.3 above) that is originated or terminated by the AT&T network.  In connection with Transit Traffic, the Parties agree that, when one Party’s traffic transits the other Party’s network to reach a third Party’s telecommunications carrier, then the originating party will indemnify the transiting party against any lawful charges that any terminating third party carrier imposes or levies on the transiting party for the delivery or termination of such traffic. In addition, for Transit Traffic that is originated by AT&T, AT&T shall also compensate SBC MISSOURI at TELRIC based rates for providing transit services pursuant to Section 3.6 of this Agreement.  Neither Party shall charge the transiting party for any third party originated traffic delivered to it by the transiting party.

3.2  Consistent with the requirements of Attachment 28 Comprehensive Billing of this Agreement, each Party will calculate terminating interconnection minutes of use based on standard Automatic Message Accounting (“AMA”) recordings, made within each Party’s network, that have been converted to industry standard Electronic Message Interface (EMI).  Except as may otherwise be provided in this Agreement, these recordings will be the basis for each Party to generate bills to the other Party and, in connection with Transit Traffic, if necessary, to third-party LECs.  Each Party agrees to forward to the other Party call information that may be used to identify the originating and terminating telephone numbers for each call and each carrier involved in transmission of the call (including for purposes of carrier identification, OCN, any equivalent local service identifier and Carrier Identification Code, as appropriate).  If records supplied by SBC MISSOURI are incomplete or lack the carrier identifier, AT&T shall have the right to bill SBC MISSOURI for the call.

3.3  Each Party agrees that any third party (including without limitation an Affiliate of one Party) may make use of that Party’s network to terminate traffic to the other Party.  If the Affiliate has a separate traffic termination agreement with the other Party, the Parties agree that they will work cooperatively to develop an acceptable method for accounting appropriately for that traffic.  Unless AT&T requests otherwise, the rating for transit calls when AT&T provides the transit service shall be the same between the Parties as the rating for calls transited by SBC MISSOURI to or from any similarly situated third party carrier.

3.4  Transit Traffic does not include traffic that originates and terminates in different LATAs since such traffic is covered in Section 2.1 above. 

3.5  Transit Traffic does not include traffic originated from a third party subscriber line that a third party provides using UNE-P.  In such cases, when this traffic is terminated to AT&T (and AT&T is not providing service to the terminating user via UNE-P), AT&T shall continue to charge SBC MISSOURI for termination of such traffic consistent with terms of this Agreement, as if the traffic originated with SBC MISSOURI, unless SBC MISSOURI provides AT&T with industry standard call records in a format that will enable AT&T to accurately bill the third party carrier.

3.6  The Transit Rate as set forth in the Pricing Schedule is charged by the tandem Party to the originating Party on a MOU basis.  The Transit Rate element is only applicable when calls do not terminate to the tandem Party's End User. The Transit Rate is a derived rate, comprised of the Tandem Switching Rate + the Tandem Transport Termination Facility Charge (utilizing 10 mile average) + the Tandem Transport Termination rate.


	3a. & 3c.

Issues 3a and 3c address the Parties’ disagreements regarding the definition of Reciprocal Compensation, including the structure and application of Reciprocal Compensation rates. 

The FCC’s rules clearly state that reciprocal compensation provides compensation for transport and termination of the other party’s traffic between the originating carrier’s POI and the called party’s premises, whereas SBC proposes language in Section 1.3 of Attachment 12 that reciprocal compensation charges “begin at the first point of switching on the other Party’s network, and end at the final point of switching on the other Party’s network.”  My testimony shows that AT&T’s proposed language accurately tracks the definition of reciprocal compensation transport and termination specified in 47 C.F.R. § 51.701(c) & (d), whereas SBC’s does not; and  (2) SBC’s proposed definition of reciprocal compensation requires AT&T to be financially responsible for transporting SBC’s originating traffic between the POI and AT&T’s switch in contravention of 47 C.F.R. § 51.703(b) and § 51.701(e). 

Second, the parties disagree on reciprocal compensation rate elements.  AT&T believes dedicated transport is clearly a necessary reciprocal compensation transport option and therefore the agreement should include dedicated transport rate elements.  SBC disagrees.  

Federal Rule 47 C.F.R. § 51.701(e) defines reciprocal compensation as the “transport and termination on each carrier’s network facilities of telecommunications traffic that originates on the network facilities of the other carrier.”  Rule 47 C.F.R. § 51.701(c) defines “transport” as “the transmission and any necessary tandem switching of telecommunications traffic subject to section 251(b)(5) of the Act from the interconnection point between the two carriers to the terminating carrier’s end office switch that directly serves the called party.” Thus, 47 C.F.R. § 51.701 clearly defines reciprocal compensation as applying from the point of interconnection (“POI”) as stated in AT&T’s proposed language and not from the “first point of switching on the other Party’s network” as stated in SBC’s proposed language.

Further, Rule 47 C.F.R. § 51.701(d) defines “termination” as “the switching of telecommunications traffic at the terminating carrier’s end office switch, or equivalent facility, and delivery of such traffic to the called party’s premises.”  47 C.F.R. § 51.701(d) clearly states “termination” includes not only the switching of telecommunication traffic at the carrier’s end office switch but also delivery of traffic to the called party’s premises.

Thus, as stated in AT&T’s proposed language, reciprocal compensation provides compensation for transport and termination of the other parties traffic between the originating carrier’s POI and the called party.

In the Virginia arbitration, Verizon also complained that it should not be required to compensate CLECs for transport between the POI and the first point of switching.   Not surprisingly, the FCC clearly affirmed its own rules and adopted AT&T proposed language.  AT&T’s proposal in the immediate case is substantially the same as the proposal AT&T made in Virginia that was adopted by the FCC.  
The definition of reciprocal compensation “transport” has always included dedicated transport.  Local Competition Order at 1039.  

As a consequence of SBC’s defining reciprocal compensation as beginning “at the first point of switching on the other parties network,” instead of at the “POI”, as specified in 47 C.F.R. § 51.701(c), SBC’s proposed language fails to address the need and compensation for the dedicated transport facility between the POI and the first point of switching on the other Party’s network when the POI is not located at the first point of switching, i.e., at the end office on a direct end office trunk group or at the tandem on a tandem trunk group.  

Additionally, SBC’s error in defining reciprocal transport as ending “at the final point of switching on the other parties network” instead of at the “called party’s premises,” as clearly specified in 47 C.F.R. § 51.701(d), ignores delivery of the call to the called party’s premises and leaves open the possibility for SBC to propose an additional, separate rate for transporting calls from the end office to the called party’s premises.  47 C.F.R. § 51.701(d) clearly specifies that “Termination” includes “delivery of such traffic to the called party’s premises” and AT&T believes the agreement should conform to the FCC’s rules.

The Commission should adopt AT&T’s proposed language for Section 1.2 of Attachment 12.  AT&T’s proposed language accurately tracks the definition of reciprocal compensation transport and termination specified in 47 C.F.R. § 51.701(c) & (d), whereas SBC’s does not.  The Commission should reject SBC’s proposed language in Section 1.3 of Attachment 12.


	3.0 Intentionally Left Blank.


	Transit Service is a non 251/252 service and as such is not an arbitrable issue. Unlike Intercarrier Compensation, there are no provisions of the Act that impose a duty upon ILECs to provide or facilitate indirect interconnection and transit services between two other carriers.  As a non-Section 251/252 service, Transit Service should be negotiated separately and as such SBC is prepared to offer AT&T a separate agreement to address Transit Service.   SBC decided it would no longer voluntarily consent to the negotiation or arbitration of non 251/252 service, such as Transiting Traffic Service, and did not engage in negotiations for Transit Traffic with AT&T. 

In the event that the Commission decides, over SBC’s objection, to address Transit Service in this proceeding, it should adopt SBC’s proposed language in the Transit Traffic Service Appendix and the Transit Traffic  rates provided in the Transit Services Appendix Pricing, both  submitted  herewith, as separate documents.



	4. (Joint) Should AT&T be able to charge an intrastate intraLATA Access rate higher than the incumbent?

 
	4
	5.1 
	5.1
For intrastate IntraLATA toll traffic, each Party will charge the other in accordance with its respective applicable tariffs.  


	Yes.

The parties have agreed that AT&T's interstate access rates will be at parity with SBC interstate access rates, consistent with FCC 01-146 and FCC 04-110.  This agreement is based on the federal mandate requiring such parity.  However, there is no comparable obligation relating to intrastate intralata traffic.  AT&T should be free to establish appropriate rates for intrastate intraLATA access, if access charges are applicable between the parties for this traffic.  AT&T has proposed in Issue 1 that all traffic exchanged between AT&T and SBC within a LATA be subject to reciprocal compensation.  If that proposal is adopted, there will be no access charges between AT&T and SBC for intrastate intraLATA traffic.

SBC seeks to require that AT&T’s intrastate intraLATA access rates be no higher than SBC’s comparable intrastate intraLATA access rates contained in SBC’s Missouri tariff.  AT&T, on the other hand, proposes that each Party’s respective tariffed rates will apply to intrastate intraLATA access rates.  

There is nothing in any regulation, the Act or any other law that requires AT&T to cap its intrastate intraLATA access charges at the level of SBC’s comparable rates contained in its Missouri tariff.  AT&T follows the process for tariff filings in the state of Missouri and this state imposes no such requirement on AT&T or other CLECs.  Section 251(c) of the Telecommunications Act of 1996 exclusively imposes on incumbents, such as SBC, certain obligations concerning the cost of services provided to CLECs.  The Act does not contemplate limiting a CLEC’s pricing flexibility when the incumbent proposes to purchase services from the CLEC.  There are no reciprocal pricing obligations that limit AT&T’s charges for services, functions and facilities provided to SBC, for obvious reasons.  It is SBC – not AT&T, not even all CLECs in the aggregate – that wield the dominant local exchange market power.  Limitations on CLEC pricing flexibility are unnecessary because they are subject to market forces.  It would be especially inappropriate for the incumbent to specify the rates that a competitor can charge.  

Federal rule 47 C.F.R. § 51.711 requires that the rates that two interconnecting LECs charge each other for “transport and termination” be symmetrical, except were asymmetrical rates are permitted under §§ (b) & (c).  AT&T agrees that its reciprocal compensation rates for transport and termination will be symmetrical to SBC’s rates.  However, SBC is not proposing to limit the comparable reciprocal compensation rates that AT&T may charge SBC for transport and termination of local exchange and EAS traffic.  Instead, SBC is proposing that AT&T’s rates for intrastate intraLATA access be capped at SBC’s Missouri rates.  That demand is far beyond the symmetry required for reciprocal compensation by the FCC’s rules.  


	5.1   For intrastate intraLATA toll traffic, compensation for termination of intercompany traffic will be at terminating access rates for Message Telephone Service (MTS) and originating access rates for 800 Service, including the Carrier Common Line (CCL) charge where applicable, as set forth in each Party’s Intrastate Access Service Tariff, but such compensation shall not exceed the compensation contained in an SBC MISSOURI’s tariff in whose exchange area the End User is located. 
	No. SBC's proposed language that caps AT&T's intrastate switched access rates is consistent with the intent of the FCC's access charge reform and with the current rule at 47 C.F.R. § 61.26(b)(1) (providing that a "CLEC shall not file a tariff for its interstate switched exchange access services that prices those services above the higher of the "rate charged for such services by the competing ILEC" or the lower of an FCC benchmark or the CLEC's rate charged prior to June 2001).  While AT&T may have the right to promulgate a rate that differs from SBC’s, AT&T must make a showing as to the legitimacy of that newly-promulgated rate.  

SBC asks the Commission to require AT&T to set its switched access rate ceilings equal to the switched access rate ceilings of SBC for purposes of this ICA.  If AT&T wants to charge switched access rates higher than those charged by SBC, then AT&T would have to demonstrate to the Commission that its costs warrant a higher switched access rate.  This protects against AT&T setting abusively high rates, yet does not force AT&T to price its switched access services below cost if AT&T can demonstrate to the Commission that higher rates are justified.  

SBC's proposal offers several benefits.  As the FCC recognized in Access Charge Reform: Reform of Access Charges Imposed by Competitive Local Exchange Carriers, CC Docket No. 96-262, Seventh Report and Order and Further Notice of Proposed Rulemaking, 16 FCC Rcd. 9923, ¶ 16 (2001), a benchmarking system offers administrative ease to regulators and carriers alike.  Using ILEC access charges as a proxy also averts the need to prepare costly and time-consuming access network cost studies for CLECs.  Instead, IXCs and LECs have an easy and transparent method for determining if charges are just and reasonable, without resorting to extensive negotiations or Commission complaint proceedings. Until such time, consistent with the ideals of 47 C.F.R. 61.26, rate symmetry in the form of a price cap at the incumbent’s rates should apply.



	5. (Joint)  What is the proper treatment and form of intercarrier compensation for intraLATA 8YY traffic?


	5
	7.1
(SBC) 7.1.1
	7.1 IntraLATA 8YY Traffic and associated query charges, are billed to and paid for by the terminating 800/8YY Service Provider, regardless of which Party performs the 800 query. Where an intraLATA 8YY call originates on the physical network of one of the Parties and terminates on the network of the other Party (as the 8YY service provider), the Parties agree that the call will be rated as subject to reciprocal compensation in the same manner as provided for in this Attachment 12 for non-8YY Traffic.

7.2

	IntraLATA 8YY traffic, that is 8YY traffic that originates and terminates within the same LATA, should be subject to reciprocal compensation.  There is no technical or legal justification for compensating local 8YY traffic as exchange access.  

8YY call records identify both the originating telephone number and the translated terminating POTS telephone number for the 8YY number.  The pairing of originating and terminating telephone numbers determines the jurisdictional classification of a call.  Thus, for all 8YY calls, the correct jurisdiction – whether local or intraLATA toll – is readily identifiable. 

Moreover, AT&T performs the database dip from its originating switch on virtually all originating 8YY calls and presents to SBC the translated POTS telephone number associated with the 8YY subscriber for termination.  SBC does the same on its originating 8YY traffic.  It is a standard procedure to jurisdictionalize on non-8YY traffic by comparing the originating and terminating POTS numbers.  There is no reason why this same process cannot also be done for 8YY traffic. 
Under current Federal rules, all telecommunications traffic, except traffic subject to §251(g) of the Act is subject to reciprocal compensation.  Exchange access is one of the types of traffic that is “carved out” by §251(g) and is excluded from reciprocal compensation.  It is SBC’s position that local 8YY traffic should be classified as exchange access based solely on fact that most 8YY traffic is toll traffic.  It is AT&T’s position that traffic originating and terminating within a Commission-approved local calling area is not toll traffic and therefore does not fall within the §251(g) carve out, and thus is subject to reciprocal compensation.

The Commission should adopt AT&T’s proposed language in Section 7.1 of Attachment 12.


	7.1  IntraLATA 8YY Traffic and associated query charges, are billed to and paid for by the terminating 800/8YY Service Provider, regardless of which Party performs the 800 query. 

7.1.1  For IntraLATA 8YY Traffic offered as a toll free service call that has been translated to a Plain Old Telephone Service (POTS) routable number via the toll free data base that is exchanged between AT&T and SBC MISSOURI in which the originating end user of one Party and the terminating end user of the other Party are both physically located in the same local or mandatory local calling area, such traffic will be subject to compensation defined in Section 1.4 for the termination of Section 251(b)(5) Traffic or ISP-Bound traffic pursuant to the terms and conditions of the FCC terminating compensation plan as defined in Section 1.7.1, in addition to the applicable originating access charges as defined in the parties' respective access tariffs.

	SBC’s position is that IntraLATA 8YY traffic is always subject to switched access and is available to carriers from SBC’s access tariffs. As an optional Feature Group D service SBC modifies existing network architecture in order to support 8YY service; in turn, 8YY service providers recover charges associated with 8YY service by billing the terminating end users whom have purchased the 800 services.

For IntraLATA 8YY Traffic that terminates within a mandatory local calling area such call will also be eligible for local reciprocal compensation in addition to the associated originating access charges. IntraLATA 8YY traffic that does not terminate within a mandatory local calling area is not eligible for reciprocal compensation but associated originating access charges will apply. 


	6a. (Joint) What terms and conditions should govern the compensation of traffic that is exchanged without the CPN necessary to rate the traffic?

6b. SBC MISSOURI’s Issue:

Should CPN be sent with all categories of traffic, including Section 251(b)(5) Traffic,  IntraLATA Toll Traffic, Switched Access Traffic, and wireless traffic?

6c. SBC MISSOURI’s Issue:

Should a Party use commercially reasonable efforts to prohibit the use of its local exchange services for the purpose of delivering interexchange traffic?

6d.  SBC MISSOURI’s Issue:

Should each Party agree not to strip, alter, modify, add, delete, change or incorrectly assign any CPN, whether knowingly or inadvertently?

6e SBC MISSOURI’s Issue:

Should Interconnection Trunk Groups only carry Section 251(b)(5)/IntraLATA and ISP bound Traffic?
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	8.1, 8.3, 8.3.1
	8.0 
Responsibilities of the Parties 

8.1
Where SS7 connections exist, and to the extent technically feasible, each Party to this Agreement will be responsible for sending the Calling Party Number (CPN) for all 251(b)(5) Traffic, including intraLATA calls originating on its network and passed to the network of the other Party.  Each Party to this Agreement will be responsible for passing on any CPN it receives from a third party for traffic delivered to the other Party. 

8.3  Each Party agrees that it shall not knowingly strip, alter, modify, add, delete, change, or incorrectly assign any CPN.    If either party identifies improper, incorrect, or  fraudulent use of local exchange services (including, but not limited to  PRI, ISDN and/or Smart Trunks), or identifies stripped, altered, modified, added, deleted, changed CPN, the Parties agree to cooperate with one another to investigate and take corrective action.

8.3.1
Subject to Section 9.0, if applicable, where SS7 connections exist, all 251(b)(5) Traffic and intraLATA calls exchanged without CPN information will be billed as either 251(b)(5) Traffic or intraLATA Toll Traffic in direct proportion to the minutes of use (MOU) of calls exchanged with CPN information for the preceding quarter, utilizing a PLU factor determined in accordance with Section 8.3.1 of this Attachment.  Subject to Section 9.0, if applicable, if the percentage of 251(b)(5) Traffic and intraLATA calls passed with CPN is less than ninety percent (90%) of all traffic for a given month, the terminating Party will inform the originating Party that the CPN percentage has fallen below the targeted 90%.  The Parties will coordinate and exchange data as necessary to determine the cause of the failure and to assist its correction.  Subject to Section 9.0 below, if applicable, the  percentage usage factors will be calculated by the traffic originating Party by dividing identifiable Section 251(b)(5) Traffic MOU delivered to the other Party for termination by the total identifiable Section 251(b)(5) Traffic and intraLATA toll MOU delivered to that Party for termination on the local interconnection trunks.  Identifiable Section 251(b)(5) Traffic and intraLATA toll MOU will be determined based on the originating Party’s network AMA recordings for the preceding three-month period.  The calculation will be made and the PLU adjusted, if appropriate, on a quarterly basis utilizing those recordings or a statistically valid sample of recordings from that period.  For purposes of this section, a statistically valid sample will be (i) any mutually agreeable sampling method or  (ii) a sample consisting of 100% of the traffic for all NPA-NXXs for a 24-hour period covering one Wednesday in the data quarter.  The terminating Party will apply the factors to terminating traffic carried over local interconnection trunks where CPN is not available until it is replaced by adjusted factors for the succeeding quarter, and subject to the requirements of Section 8 of this Attachment concerning CPN obligations.  This factor calculation shall be subject to the audit provisions of Section 32 of the General Terms and Conditions. 

.
.

	6a. AT&T and SBC disagree on how to determine the jurisdiction of traffic sent without calling party number (“CPN”) information.  AT&T and SBC use this information to ascertain whether calls are subject to access charges or reciprocal compensation.  Generally speaking, the parties agree on how the calls will be jurisdictionalized if the percentage of calls passed with CPN is 90% or greater, but disagree on what happens if the percentage of calls passed with CPN drops below 90%.  As long as the percentage of calls passed with CPN is 90% or greater, calls passed without CPN will be billed as either local or intraLATA toll in direct proportion to the percent local usage (“PLU”) factor determined in accordance with Section 9.0 of Attachment 12.  However, if the percentage of calls passed with CPN drops below 90%, SBC proposes that all calls passed without CPN be billed at intrastate access charges.  On the other hand, AT&T proposes that if the percentage of calls passed without CPN drops below 90%, the terminating party will so inform the originating party and the parties will coordinate and exchange data as necessary to determine the cause of the failure and to assist in its correction.  However, under AT&T’s proposed language, calls passed without CPN would continue to be billed as either local or intraLATA toll in direct proportion the percent local usage (“PLU”) factor, whereas under SBC’s proposed language, all calls without CPN would be billed at access charges.

AT&T agrees CPN should be passed whenever possible where SS7 exists and AT&T has agreed to that necessity in contract language with SBC at section 8.2.  All AT&T switches provide CPN on all calls where AT&T has control over provision of CPN.  AT&T’s business operations and processes rely on this information just as much as SBC’s do.  However, AT&T (and SBC) should not be punished for circumstances beyond their control.

AT&T and SBC have no control over the lack of CPN when business customers use older customer premise equipment (“CPE”) that does not provide CPN.  For example, older multi-line business customer premises equipment (“CPE”) is unable to record CPN mechanically.  Therefore, a new entrant such as AT&T that has a disproportionate share of business customers may be disproportionately affected by lack of CPN information through no fault of its own.  Therefore, AT&T’s proposed language states that the parties will coordinate and exchange data as necessary to determine the cause of the CPN failure (or shortfall) and to assist in its correction, but it does not require the originating carrier to pay access charges on all of the calls passed without CPN, which SBC’s language would require.  AT&T believes that in the absence of CPN information, the jurisdiction of the traffic should have a basis in fact, i.e., the PLU factor, rather than an arbitrary designation of all such calls as toll traffic subject to access charges.

This issue was one of WorldCom’s issues addressed by the FCC in the Virginia Arbitration.  In that proceeding, as in this proceeding, Verizon and WorldCom agreed that they would exchange CPN data for at least 90% of the calls but disagreed on what should happen when a party passes CPN information on less than 90% of its originating calls.  Verizon proposed to charge access charges for all traffic below the 90% CPN threshold, which is less onerous than SBC’s proposal in this case, which is to charge access charges for all calls without CPN.  On the other hand, WorldCom proposed that the parties use the PLU factors to jurisdictionalize the traffic below 90%.  The Bureau adopted WorldCom’s proposal.

The Commission should adopt AT&T’s proposed language for Section 8.3.1.  

6b. There is no substantive disagreement between the Parties on this issue.  The issue has arisen in part because AT&T and SBC disagree on what traffic falls within the scope of “251(b)(5) Traffic”.  That matter is addressed under Intercarrier Compensation Issues 1 and 12 and AT&T believes, for example, that intraMTA wireless traffic clearly falls within the scope of “251(b)(5) Traffic” and that IP Enabled Traffic that is Information Service Traffic is not Switched Access Traffic.  In any event, the language the Commission adopts in this section should be conformed to the Commission’s decision on Intercarrier Compensation Issues 1 and 12.

The Commission should adopt AT&T’s language for Section 8.1 of Attachment 12. In addition, the language the Commission adopts in Section 8 of Attachment 12 should be conformed to the Commission’s decision on Intercarrier Compensation Issues 1 and 12.

6d.  AT&T and SBC disagree whether the contract should prohibit a party from inadvertently stripping or modifying CPN.  AT&T agrees that the parties should not knowingly strip or modify CPN and has proposed contract language, stating that neither Party shall knowingly strip or modify CPN.  

AT&T’s business practice is to pass the real and true CPN to other carriers. AT&T’s business operations and processes rely on this information just as much as SBC’s do.

The appropriate standard is to prohibit carriers from taking any action that would result in anything but the real and true CPN from being passed to another carrier.  That standard is reflected in AT&T’s proposed contract language in Attachment 12, Section 8.3, “Each party shall not knowingly strip, alter, modify, add, delete, change, or incorrectly assign any CPN.”

It is inappropriate and unnecessary to prohibit a party from “inadvertently” stripping or modifying CPN.  If a party agrees to not “knowingly” do so, what is the value in bringing “inadvertently” under the prohibition other than because of some speculation that the other party has some nefarious intent or possibly to support some future legal action.  AT&T strongly objects to such speculation.

The Commission should adopt AT&T’s proposed language in Section 8.3 on Attachment 12.

6e. AT&T agrees the local interconnection trunk groups should carry only Section 251(b)(5) and intraLATA traffic.  However, as discussed in my testimony on Network Architecture Issues 1 and 13 and Intercarrier Compensation Issues 1 and 12, the Parties disagree on whether certain types of calls are included under the statutory classification of § 251(b)(5) traffic.  Thus, the Commission decisions on these issues will determine the types of calls the Parties carry over the interconnection trunk groups.


	8.0 8.0   Responsibilities of the Parties  

8.1   Where SS7 connections exist, and to the extent technically feasible, each Party to this Agreement will be responsible for sending the Calling Party Number (CPN) for calls originating on its network and passed to the network of the other Party.  Each Party to this Agreement will be responsible for passing on any CPN  it receives from a third party for traffic delivered  to the other Party.
8.3  For all traffic originated on a Party’s network  including, without limitation, Switched Access Traffic and wireless traffic, such Party shall provide CPN as defined in 47 C.F.R. § 64.1600(c) ("CPN") in accordance with Section 8.3.1.  In addition, each Party agrees that it shall not strip, alter, modify, add, delete, change, or incorrectly assign any CPN.  If either party identifies improper, incorrect, or fraudulent use of local exchange services (including, but not limited to PRI, ISDN and/or Smart Trunks), or identifies stripped, altered, modified, added, deleted, changed, and/or incorrectly assigned CPN, the Parties agree to cooperate with one another to investigate and take corrective action.

8.3.1
For traffic which is delivered by one Party to be terminated on the other Party’s network, if the percentage of such calls passed with CPN is greater than ninety percent (90%), all calls delivered by one Party to the other for termination without  CPN will be billed as either Section 251(b)(5) Traffic or IntraLATA Toll Traffic in direct proportion to the total MOUs of calls delivered by one Party to the other with CPN.  If the percentage of calls passed with CPN is less than 90%, all calls delivered by one Party to the other without CPN will be billed as Intrastate IntraLATA Toll Traffic.   The percentage usage factors will be calculated by the traffic originating Party by dividing identifiable Section 251(b)(5) Traffic MOU delivered to the other Party for termination by the total identifiable Section 251(b)(5) Traffic and intraLATA toll MOUs delivered to that Party for termination on the local interconnection trunks.  Identifiable Section 251(b)(5) Traffic and intraLATA toll MOU will be determined based on the originating Party’s network AMA recordings for the preceding three-month period.  The calculation will be made and the PLU adjusted, if appropriate, on a quarterly basis utilizing those recordings or a statistically valid sample of recordings from that period.  For purposes of this section, a statistically valid sample will be (i) any mutually agreeable sampling method or (ii) a sample consisting of 100% of the traffic for all NPA-NXXs for a 24-hour period covering one Wednesday in the data quarter.  The terminating Party will apply the factors to terminating traffic carried over local interconnection trunks where CPN is not available until it is replaced by adjusted factors for the succeeding quarter, and subject to the requirements of Section 8 of this Attachment concerning CPN obligations.  This factor calculation shall be subject to the audit provisions of Section 32 of the General Terms and Conditions.

	6a. If the percentage of calls passed with CPN is greater than 90 percent, all calls exchanged without CPN information will be billed as either local traffic or intraLATA toll traffic in direct proportion to the MOUs of calls exchanged with CPN information.  If the percentage of calls passed with CPN is less than 90 percent, all calls passed without CPN will be billed as intraLATA toll traffic.   

 Standard telephone industry practice requires carriers to pass along the calling party number (CPN) for calls originating on their network to the carriers that terminate the calls.  This information is critical for the purposes of determining whether calls are local, intraLATA, or interLATA so that appropriate charges can be applied to them.  If this standard is not met, the terminating carrier should have the option to bill the calls without CPN at its intrastate switched exchange access service rate.  This provision protects against unscrupulous CLECs from overriding call identification to slip interLATA traffic in with local traffic.

6b. Yes. All categories of traffic should be passed with CPN, not just Section 251(b)(5) Traffic or intraLATA toll traffic.  As stated in issue 11a above, standard telephone industry practice requires carriers to pass along the calling party number (CPN) for calls originating on their network to the carriers that terminate the calls since this information is critical for billing purposes.  If this standard is not met, the terminating carrier should have the option to bill the calls without CPN at its intrastate switched exchange access service rate.  This provision protects against unscrupulous CLECs from overriding call identification to slip interLATA traffic in with local traffic.

6c. SBC’s position is that a party should use commercially reasonable efforts to prohibit the use of its local exchange services (including, but not limited to, PRI, ISDN and/or Smart Trunks) that such party sells to others to be used for the purpose of delivering Interexchange Traffic.  Such prohibition ensures that a party terminating interexchange traffic receives appropriate switched access compensation.

6d. Yes.  The Parties should not intentionally or inadvertently strip, alter, modify, add, delete, change, or incorrectly assign any CPN or other signaling information, because that information is necessary to insure that the terminating party is properly compensated.   
6e. Yes, Interconnection Trunk Groups should only carry Section 251(b)(5) Traffic/IntraLATA and ISP-Bound Traffic to ensure proper billing which is more thoroughly addressed in the Network Inteconnection DPL.

 

	7. AT&T’s Issue: When Enhanced and IP Enabled Traffic is commingled with other traffic, should the parties rely on factors for billing purposes rather than CPN?

7. SBC MISSOURI’s Issue:

Should AT&T be required to use toll connecting trunks to deliver interLATA traffic?
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	9.0 – 9.3
	9.0
APPLICATION OF FACTORS 
9.1
When Enhanced and IP Enabled Traffic is commingled with other types of Section 251(b)(5) traffic on local interconnection trunks, and actual charge information is not determinable by the billing Party for usage based charges because the jurisdiction, origin or traffic type is unidentifiable, based on the billing stream information received by the billing Party, the Parties agree to apply a factoring process as set forth below to determine the appropriate charges, rather than relying upon the process and terms and conditions set forth in Section 8.  

9.2 
The billed Party will notify the billing Party when it begins to send Enhanced and IP Enabled traffic over the interconnection trunks and shall also provide the billing Party with factors developed at the LATA/State level for the average percent of traffic type and/or origin.  The billed party will develop a factor methodology that shall be based on a statistically valid sample of its records or data.  Upon receipt by the billing Party of the billed Party’s notification provided under this Section 9.2, Section 9.0 shall be applicable for the jurisdictionalization of traffic in lieu of the process and terms set forth in Section 8.0 and in place of the use of CPN.

9.3
The billing Party will apply the factors provided by the billed party to all terminating traffic transported over the interconnection trunks.  These factors may be adjusted quarterly by the billed party.  However, when AT&T introduces Enhanced or IP enabled Traffic in a new LATA, these factors may be adjusted on a monthly basis for the first twelve (12) months that such traffic is introduced in that LATA.  An examination of records or data used by the billed party to support the factors provided in Section 9.2 may be requested by the billing party in accordance with the audit procedures set forth in the General Terms and Conditions.


	Yes.  

There are two aspects to this issue:  a network routing aspect, and a rating/billing aspect.

The network issues are based on the underlying dispute regarding the appropriate regulatory classification and treatment of IP Enabled Traffic.  SBC proposes that all IP Enabled Traffic – even IP Enabled Traffic that is Information Services - be treated as access traffic.

Therefore, from a network perspective, SBC proposes that such traffic be routed over exchange access trunks and not local interconnection trunks.  AT&T, on the other hand, proposes that IP Enabled Traffic, that is Information Services Traffic and meets the requirements set forth in its language in Section 1.1 of Attachment 12, is 251(b)(5) Traffic and like all other 251(b)(5) Traffic, should be routed over local interconnection trunks.

SBC’s proposal is neither efficient nor rational.  From an engineering perspective, larger trunk groups are more efficient than smaller trunk groups.  That is, a larger trunk group can carry a greater amount of traffic on a channel-by-channel basis than a smaller trunk group.  Because the parties today combine local and intraLATA toll traffic on local interconnection trunk groups, SBC’s proposal would require that the parties establish unique ESP traffic trunk groups.  Because ESP traffic volumes are relatively small, these groups would be highly inefficient and would require additional trunk ports on both parties’ switches.  This should be troublesome to SBC, who has repeatedly complained about trunk port exhaustion on its tandem switches.  

The Commission should reject SBC’s language that requires all IP Enabled Traffic to be routed over exchange access trunks.  Such a requirement is, as explained earlier in my testimony, contrary to the law that provides for different treatment for Information Services Traffic.  AT&T’s language classifies IP Enabled Traffic as 251(b)(5) Traffic or exchange access traffic in a manner consistent with the current state of the law and will ensure that such traffic is routed over interconnection or access trunks as appropriate.

With regard to the rating/billing issue associated with IP Enabled Traffic, AT&T proposes in Section 9 of Attachment 12 to use a factor to ensure accurate billing of IP Enabled Traffic.  As set forth in that Section, the factor process will be based on a factor methodology that uses a statistically valid sample of call records or other relevant data.  Moreover, the factor process is subject to a billing Party audit so that the Party who is relying on the factor can, if it so chooses, confirm the accuracy of the factors.

An originating factor is a commonly used approach for determining proper rating for billing when the traffic jurisdiction is otherwise undeterminable. Since the factor process is subject to billing party audit under Section 32 of the General Terms and Conditions, a safeguard is provided to the billing party who must rely on those factors. Increasingly, CPN is becoming an inappropriate or unavailable manner to identify traffic for jurisdictional purposes. This is certainly the case for Enhanced and IP Enabled traffic. AT&T is proposing the factor process because this traffic is likely to be unidentifiable and the CPN will not be a good indicator of what compensation is appropriate. Therefore, once a party starts to commingle Enhanced and IP Enabled traffic on the interconnection trunks, AT&T proposes to no longer rely on CPN for billing purposes and to rely on the factor called for in its proposed Section 9.

SBC asserts that all IP Enabled Traffic that terminates to the PSTN is switched access traffic and therefore it must be terminated on Feature Group-D trunks (see SBC Network Architecture Issue 23 and SBC’s proposed language for Section 7.1 of Attachment 11, Part C).  Also, SBC proposes to assess either intrastate or interstate access on this traffic based on the CPN (or other data set forth in its tariff) of the call. SBC’s proposal to rely on information (CPN), or other data as set forth in its tariff is a completely arbitrary approach that does nothing more than ensure that SBC unjustly receives access charges for termination of all Information Service calls.  CPN provides absolutely no useful information about either the actual nature of the VoIP call or where that call actually enters the PSTN network. 

The Commission should approve AT&T’s factor language set forth in Section 9 of Attachment 12 and reject SBC’s language for imposing access charges on IP enabled traffic that is Information Services Traffic based on CPN.  Because it is not possible to identify IP Traffic in the signaling stream, or to identify where the call originated, there is simply no current way to use signaling data to rate IP Enabled calls.  Some other method must be used.  AT&T’s proposed factor method provides a reasonable and statistically valid method to rate traffic.  SBC’s proposal, on the other hand, is to use information that is completely irrelevant to the proper rating of the call.  AT&T’s method is far preferable to SBC’s completely arbitrary approach.

AT&T’s language in Section 9.1 of Attachment 12 is meant to apply “when actual charge information is not determinable by- the billing party because the jurisdiction, origin or traffic type is unidentifiable based on the billing stream information.”  Thus, if a signaling solution is developed during the term of this agreement, and it is still necessary to uniquely identify IP Enabled Traffic from telecommunications traffic for billing purposes given the current state of the law, AT&T’s language will allow parties to use actual call information.There are other options that AT&T, as well as the industry are currently examining, but they are not fully developed.  However, once these options are more fully developed, AT&T would agree to implement one of these options as an alternative to the factoring option, upon mutual agreement of the parties.  Absent mutual agreement, however, the factoring method should remain in place, unless the Commission, in the context of dispute resolution, directs the parties otherwise.


	9.0  Intentionally Left Blank  
	SBC requires that CLECs use toll connecting trunks to carry interLATA toll-switched traffic and Section 251(b)(5) interconnection trunks for Section 251(b)(5), ISP-Bound and Intrastate, Intralata toll traffic that is not pre-subscribed to intrastate/intraLATA toll carrier.  If AT&T is permitted to use Feature Group D trunks for both Section 251(b)(5) and IXC traffic (i.e., nonjurisdictional trunks), neither SBC nor AT&T would be able to isolate or measure the volume of each type of traffic that terminates over a single trunk group, which in turn would necessitate the use of estimated, percentage factors in lieu of actual measurements to create a bill. Such billing arrangements are not commercially reasonable or cost effective in the present market, as they would require extensive modifications to both SBC's billing systems for reciprocal compensation and its systems for billing IXC access charges. SBC's trunking options, in contrast, permit each carrier to bill the originating carrier for actual minutes of use and actual rates at the time the call was made. 
By allowing such an arrangement to be in place, CLECs could use such multijurisdictional trunks to avoid paying appropriate access charges




� SBC has proposed the use of the term "Lawful UNE" in this appendix and in other parts of the agreement. The parties have agreed to raise this issue in the UNE DPL, rather than in every appendix. Accordingly, this issue is set forth in UNE Issue 1. The parties have agreed to conform the entire agreement as appropriate based on the Commission's order relative to UNE Issue 1.





� 	ISP Remand Order at ¶¶ 32 and 46.
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