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Staff Response To Order Directing Filing
On November 18, 2003 the Missouri Public Service Commission (Commission) issued an Order Directing Filing in which the Commission directed the Missouri Public Service Commission Staff (Staff) to file no later than December 18, 2003 its recommendation as to whether or not the Application For Cancellation Of Tariff (Application) of Citizens Electric Corporation (Citizens) should be granted.  The Staff recommends that the Commission grant in part and deny in part Citizens’ Application.  The Staff recommends that the Commission grant Citizens’ request that the Commission cancel its tariffs, but deny Citizens’ request that the Commission leave Citizens’ certificates of convenience and necessity in effect.  The Staff recommends that the Commission cancel Citizens’ certificates of convenience and necessity.  In support thereof, the Staff attaches its recommendation and states as follows:

1.
On November 13, 2003, Citizens filed its Application requesting that the Commission cancel Citizens’ Tariffs, P.S.C. Mo. Nos. 2 and 7, but stated that cancellation of Citizens’ tariffs should have no effect on Citizens’ certificates of convenience and necessity as previously granted by the Commission.  Citizens therefore in the “wherefore” section of its Application requested that the Commission “[acknowledge] that Citizens’ certificates of convenience and necessity remain in effect.”

2.
The Staff would note that although Citizens specifically identified the tariffs that it requested that the Commission cancel, Citizens did not specifically identify the certificates of convenience and necessity that Citizens requests that the Commission acknowledge remain in effect. 

3.
Citizens’ provided no explanation why its certificates of convenience and necessity should not be cancelled by the Commission other than quote from Senate Bill No. 255 of Session Laws of Missouri 2003, the first sentence below of new Section 393.110.2.  Citizens did not quote the second sentence below, which appears to specifically identify those sections applicable to Citizens respecting the jurisdiction of the Commission:

Notwithstanding any provision in chapter 386, RSMo, or this chapter to the contrary, the public service commission shall not have jurisdiction over the rates, financing, accounting, or management of any electrical corporation which is required by its bylaws to operate on the not-for-profit cooperative business plan, with its consumers who receive service as the stockholders of such corporation, and which holds a certificate of public convenience and necessity to serve a majority of its consumer-owners in counties of the third classification as of August 28, 2003.  Nothing in this section shall be construed as amending or superseding the commission’s authority granted pursuant to subsection 1 of section 386.310, RSMo, section 386.800, RSMo, section 393.106, and section 394.312, RSMo.
(Emphasis supplied).  Although Senate Bill No. 255 and now Section 393.110.2 refer to electrical corporations that hold certificates of public convenience and necessity to serve a majority of its consumer-owners in counties of the third classification as of August 28, 2003, there is nothing in Senate Bill No. 255 / Section 393.110.2 that provides for such electrical corporations to retain their Commission granted certificates of public convenience and necessity when the Commission loses jurisdiction over their rates, financing, accounting and management.  Citizens has not indicated the statutory basis or purpose for Citizens to retain the certificates of public convenience and necessity once the Commission loses jurisdiction over its rates, financing, accounting and management.  


4.  Is it Citizens’ intent to attempt to utilize authority conferred by the certificate(s) of public convenience and necessity without the Commission oversight of Citizens’ rates, financing, accounting and management?  Once Citizens establishes that it held a certificate(s) of public convenience and necessity to serve a majority of its consumer-owners in counties of the third classification as of August 28, 2003, Citizens does not identify to what lawful purpose it contends that there is a requirement that it retain any certificate(s) of public convenience and necessity.  Senate Bill 255 limits the Commission’s jurisdiction over Citizens to the scope of the Commission’s jurisdiction over rural electric cooperatives, and rural electric cooperatives do not have certificates of public convenience and necessity from the Commission.  

5.  The Staff will relate herein, in considerable detail, the facts of Re Cuivre River Electric Service Company and Cuivre River Electric Cooperative, Inc., Report And Order, Case No. EM-93-167, 2 Mo.P.S.C.3d 203 (1993) for its relevance to the instant situation and its provision of an historical perspective regarding the Commission’s jurisdiction in respect to rural electric cooperatives.  The Staff would note that when the customers and franchise of Cuivre River Electric Service Company (CRESCO) were authorized to be transferred and assigned to Cuivre River Electric Cooperative, Inc. (Cuivre River Cooperative) in 1993, the certificate of public convenience and necessity of CRESCO was canceled, as were the tariffs of CRESCO.   Neither Cuivre River Cooperative nor CRESCO sought that CRESCO’s certificate of public convenience and necessity be transferred and assigned from CRESCO to Cuivre River Cooperative.  The caption for Case No. EM-93-167 is:  

In the matter of the joint application of Cuivre River Electric Service Co. (CRESCO) and Cuivre River Electric Cooperative, Inc. (Cooperative) for an order authorizing the sale, transfer and assignment of assets from CRESCO to Cooperative, permitting the transfer of CRESCO’s customers to Cooperative and extinguishing CRESCO’s certificate of public convenience and necessity in the city of Lake Saint Louis, St. Charles County, Missouri.


CRESCO was a Missouri corporation with its principal office and place of business located in Troy, Missouri.  CRESCO was a wholly owned subsidiary of Cuivre River Cooperative, Inc. and was engaged in the business of distributing electric power and energy to the public in the city of Lake Saint Louis, in St. Charles County, Missouri.  It was a regulated utility with a certificate of convenience and necessity issued by the Commission in Re Cuivre River Electric Service Co., Report And Order, Case No. EA-86-13, 28 Mo.P.S.C.(N.S.) 176 (1986)
.  Cuivre River Cooperative was and is a Missouri Chapter 394 cooperative corporation with its principal office and place of business also located in Troy, Missouri.  Cuivre River Cooperative owned all of the shares of stock issued by CRESCO under a Securities and Exchange Commission exemption from the Public Utility Holding Company Act of 1935.  Cuivre River Cooperative was engaged in providing electric energy and service to its members in St. Charles County and other Missouri counties.


When Lake Saint Louis was being developed, Cuivre River Cooperative was the electric service provider.  The population of Lake Saint Louis approached 1,500 during the early 1980s and at that time, Missouri statutes prohibited rural electric cooperatives from providing service to nonrural areas, which were defined as any city, town or village over 1,500 individuals.  In 1985 the Cuivre River Cooperative formed CRESCO for the purpose of providing service to Lake Saint Louis, which the Commission approved in the aforementioned Case No. EA-86-13.  The Commission noted in its Report And Order in Case No. EA-86-13 that “[u]nder the Missouri courts’ interpretation of these sections [i.e., Sections 394.020 and 394.080], a cooperative may continue to serve residents of a municipality which has exceeded 1,500 persons, but may not expand those facilities where the municipality or a franchisee is authorized to serve those customers.  Missouri Public Service Company v. Platte-Clay Electric Cooperative, Inc., 407 S.W.2d 883, 893 (Mo. 1966).”  28 Mo.P.S.C.(N.S.) at 178.  

In 1989, Missouri statute was changed to allow rural electric cooperatives to serve in cities, towns and villages over 1,500 if:  (1) they are the predominant supplier and (2) the city, town or village has granted the cooperative a franchise.  See Section 394.080.2.  This fact situation applied to CRESCO and the Cuivre River Cooperative.  The area served by CRESCO was included in a territorial agreement between Union Electric Company and Cuivre River Cooperative as an exclusive service area for Cuivre River Cooperative, which was filed with the Commission in Case No. EO-93-166
 on the same date as Case No. EO-93-167 was filed with the Commission.


Case No. EO-93-167 was filed with the Commission on November 19, 1992 by CRESCO and Cuivre River Cooperative as comprising an application pursuant to Sections 393.106, 393.190 and 294.315, RSMo. Supp. 1992, for an order to:  (1) sell, transfer and assign assets from CRESCO to Cuivre River Cooperative, (2) permit the transfer of CRESCO customers to Cuivre River Cooperative, (3) cancel the tariffs of CRESCO, and (4) cancel the certificate of convenience and necessity issued to CRESCO in Case No. EA-86-13.


The Commission found in Case No. EO-93-167 that it would not be detrimental to the public interest to approve the sale of assets, and that the transfer of customers from CRESCO to Cooperative would be in the public interest.  The Commission ordered the cancellation of the CRESCO tariffs and the cancellation of the certificate of convenience and necessity previously granted to CRESCO.  


The Commission stated in its June 11, 1993 Order Approving Sale of Assets, Transferring Customers And Canceling Certificate that CRESCO was created essentially for the Cuivre River Cooperative to circumvent Missouri statute and continue to serve its customers in the city of Lake Saint Louis, Missouri.  The Commission noted that there had been virtually no actual distinction in the treatment and service to the customers of CRESCO and Cuivre River Cooperative.  In the city of Lake Saint Louis the installation, maintenance, operation and administration of the electrical system was performed by Cuivre River Cooperative under contract with CRESCO.  Since Missouri statute had been changed to allow the Cuivre River Cooperative to serve the city of Lake Saint Louis itself, there existed no reason for CRESCO to exist and be regulated by the Commission.  


The Commission approved the sale of assets and transfer of customers of CRESCO to the Cuivre River Cooperative and ordered the tariffs and certificate of convenience and necessity of CRESCO canceled.

6.  Of all the Commission cases that the Staff has reviewed in attempting to understand Citizens’ request that the Commission not cancel Citizens’ certificates of convenience and necessity, Case No. EM-93-167 respecting CRESCO and Cuivre River Cooperative seems the most on point.

Wherefore the Staff recommends that the Commission grant in part and deny in part Citizens’ Application.  The Staff recommends that the Commission grant Citizens’ request that the Commission cancel its tariffs, but deny Citizens’ request that the Commission leave Citizens’ certificates of convenience and necessity in effect.  The Staff recommends that the Commission cancel Citizens’ certificates of convenience and necessity.
Respectfully submitted,








DANA K. JOYCE








General Counsel

/s/ Steven Dottheim                                       








Steven Dottheim

Chief Deputy General Counsel


Missouri Bar No. 29149








Attorney for the Staff of the








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-7489 (Telephone)








(573) 751-9285 (Fax)








email stevedottheim@psc.state.mo.us

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, or transmitted by facsimile or electronic mail to all counsel of record, as shown on the attached service list, this 18th day of December 2003.

 FILLIN "Type Ordinal (Legal) Date for Filing (23rd day of May 1998); then Tab and Enter" \* MERGEFORMAT 
/s/ Steven Dottheim                                       

	Service List for Case No. ED-2004-0223
	John B. Coffman
Office of the Public Counsel
P. O. Box 7800
Jefferson City, MO  65102

	Lisa Chase

Andereck, Evans, Milne, Peace & Johnson, LLC

700 East Capitol Ave.

P.O. Box 1438

Jefferson City, MO 65102


	


�  In the matter of the Application of Cuivre River Electric Service Co. for permission, approval and a certificate of convenience and necessity authorizing it to construct, install, own, operate, control, manage and maintain an electric distribution system for the public located in the incorporated area of Lake Saint Louis in St. Charles County, Missouri.    


�  In the matter of the Application of Union Electric Company and Cuivre River Electric Cooperative, Inc., for approval of a written territorial agreement designating the boundaries of each as electric service supplier within a portion of St. Charles County, Missouri, Report And Order, Case No. EO-93-166, 2 Mo.P.S.C.3d 110 (1993).  
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