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STAFF'S RESPONSE TO

THE APPLICATION OF ENVIRONMENTAL UTILITIES, LLC 

TO ACQUIRE THE ASSETS OF OSAGE WATER COMPANY 

BY FORECLOSURE


COMES NOW the Staff of the Missouri Public Service Commission and, for its Response to the Application of Environmental Utilities, LLC to Acquire the Assets of Osage Water Company by Foreclosure, states to the Missouri Public Service Commission as follows:

Background and Overview

1.  On August 23, 2002, Environmental Utilities, LLC (“Environmental” or “Company”) initiated this case by filing its Application to the Commission.  In its Application, the Company requested that the Commission: 1) approve its foreclosure on the assets of Osage Water Company (“OWC” or “Osage”) and the transfer of OWC’s assets to Environmental; 2) grant certificates of convenience and necessity to Environmental, authorizing Environmental to provide water and sewer service within OWC’s current certificated service areas; and 3) terminate OWC’s certificates of convenience and necessity.

2.  On August 30, 2002, the Commission issued its Notice Setting Time for Response, stating that responses to the Company’s application must be filed no later than September 3, 2002.

3.  The Commission should reject each of Environmental’s requests.  If foreclosure occurs as requested, there will be a period of time in which OWC will hold a certificate of authority, but will have no assets, and Environmental will have assets but will not have a certificate of authority.  It is likely that Environmental would not receive a certificate of convenience and necessity until after the conclusion of a contested evidentiary hearing in this case, perhaps one year from now.  In the meantime, the customers in OWC’s currently certificated services areas would only receive unregulated service.  In addition, the Company has failed to comply with the Commission’s rules that govern what must be included in an application for certificates of convenience and necessity and it is doubtful that the Company will ever be able to obtain a certificate of convenience and necessity.  Foreclosure would not be in the best interest of OWC’s current customers.

4.  More importantly, the deed of trust that OWC gave to Greg Williams is void, because OWC failed to obtain the Commission’s approval to mortgage its assets, as required by Section 393.190, RSMo.
  The deed of trust is therefore void.  

5.  Environmental has cited no authority for its request to terminate OWC’s certificates of convenience and necessity, and the Commission should refuse this request, as well. 

The Application Fails to Comply with Rule 4 CSR 240-2.060,

Which Governs the Contents of

Applications for Certificates of Convenience and Necessity

6. All applications for certificates of convenience and necessity by water or sewer corporations must comply with the requirements of Rule 4 CSR 240-2.060 (4).  Environmental’s Application in this case fails to satisfy several of these requirements.  Specifically:

a. It does not contain a statement as to the same or similar utility service, regulated and nonregulated, available in the area requested.
  

b. It does not contain the names and addresses of ten persons residing in the proposed service area.

c. It does not contain a plat showing the area to be served.
 

d. It does not contain a feasibility study containing plans and specifications for the utility system, the estimated cost of construction for the first three years, plans for financing, proposed rates and charges, and an estimate of the number of customers, revenues, and expenses during the first three years of operation.

e. It does not contain a statement that no evidence of the approval of the affected governmental bodies is necessary.

f. It does not contain any document showing that consents, franchises or other governmental approvals have been obtained.

It is Doubtful that Environmental Can Ever Submit

An Application That Complies with Rule 4 CSR 240-2.060

7.  The relationship between Osage Water Company and the City of Osage Beach (“City”) in recent years has been strained, at best.  Osage has repeatedly claimed in pleadings filed with the Commission that the City is taking customers away from OWC, thereby rendering it difficult or impossible for OWC to continue to provide service to its customers in Osage Beach.  The City has previously intervened in one Commission case, to oppose Osage’s application for a certificate of convenience and necessity
 to provide sewer service to a subdivision outside the city limits.
  In addition, the City of Osage Beach refused to grant a franchise to Osage Water Company for service to Parkview Bay.
  More recently, service to         

Osage Water Company’s customers in the Broadwater Bay Subdivision, which is in the City of Osage Beach, was interrupted for three days, further damaging relations between Osage and the City.  OWC placed the blame for this interruption of service on the City for “overbuilding” OWC’s existing water distribution system, for taking customers and revenue away from OWC, and for charging an “unreasonable” rate of $2.40 per thousand gallons to provide water on a temporary basis while OWC repaired its system.  

8.  Environmental is owned by Gregory D. Williams and Debra J. Williams, his wife.  Mr. and Mrs. Williams have previously played significant roles in the management of Osage Water Company, including: shareholder, director, officer, manager and attorney.  Mr. Williams has also been designated as the trustee of a voting trust, which enabled him to vote all of the voting shares of OWC’s stock.  Although Mr. Williams has, at various times, attempted to distance himself from responsibility for the actions of OWC, it is clear that he is the one individual who is most closely identified with OWC.  The Staff submits that, in view of these facts, and the likelihood that the City of Osage Beach will regard Environmental as a successor to OWC, it is extremely unlikely that the City will be willing to grant a franchise to Environmental in Osage Beach, where some of the subject assets of Osage Water Company are located.  If the City refuses to grant franchises to Environmental, the Commission will have no authority to grant the certificate of convenience and necessity that Environmental requests.

9.  It is possible that Environmental may be able to show that it is feasible that it could provide safe and adequate water and sewer service to the customers in the areas in which OWC now holds certificates of authority.  Until the Company provides the feasibility study required by Commission rule, however, it is impossible for the Staff or the Commission to reach that conclusion.  

10.  The Staff notes, however, that in Paragraph 8 of the Application in this case, Environmental states that OWC is not authorized to conduct business in the state of Missouri, that OWC is insolvent and unable to pay its debts as they accrue, and that OWC is unable to obtain the capital it needs to repair its system and to expand the system for additional customers.  If true, this amounts to a claim that OWC is essentially unable to provide safe and adequate service to its customers.  Inasmuch as Mr. and Mrs. Williams, the principals of Environmental, have been instrumental in the management of OWC, the inability of OWC to provide safe and adequate service should cast doubt on the ability of Environmental to provide safe and adequate service to the customers in the areas in which OWC is presently certificated.

11.  The Commission should require OWC to provide the feasibility study that is required by Rule 4 CSR 240-2.060 (4) (A) 5.

It is Not Likely that Environmental Will Ever Demonstrate

That it Should Receive a Certificate of Convenience and Necessity

12.  The criteria by which the Commission decides whether to approve an application for a certificate of convenience and necessity are set forth in In Re the Application of Tartan Energy Company,
 which requires the Commission to determine whether the applicant satisfies five criteria.  The five criteria are: 1) there must be a need for the service; 2) the applicant must be qualified to provide the proposed service; 3) the applicant must have the financial ability to provide the service; 4) the applicant’s proposal must be economically feasible; and 5) the service must promote the public interest.

13.  The Staff submits that it is doubtful whether Environmental can satisfy any of the five Tartan Energy criteria.  First, although there is certainly a need for water and sewer service in the areas that OWC now serves, it is doubtful that there is a need for service by Environmental, since OWC already holds a certificate for these areas, and since the City of Osage Beach is apparently willing and able to serve many of OWC’s customers.  Second, in view of the inability of Mr. and Mrs. Williams to successfully provide service to these service areas through their present corporation (OWC), it is doubtful that they are qualified to provide service to the same service areas through their new corporation (Environmental).  Third, according to Environmental, OWC is insolvent, unable to pay its debts as they come due, and unable to borrow needed capital; Environmental has provided no reason for the Commission to conclude that Environmental would be more able to provide the service.  Fourth, the alleged insolvency of OWC strongly suggests that OWC has found that it is not economically feasible for it to provide service to these service areas, and Environmental has not explained why it would be any more economically feasible for Environmental to serve these areas.  And fifth, the complaints voiced about OWC at local public hearings in various cases, the opposition of various intervenors to applications that OWC has filed with the Commission, OWC’s poor working relationship with the City of Osage Beach, the bad public image of OWC, and the recent interruption of OWC’s service to the Broadwater Bay Subdivision all strongly suggest that it is not in the public interest to grant a certificate of convenience and necessity to Environmental, which is controlled by the same people who have been instrumental in the management of OWC for nearly ten years. 

The Deed of Trust on Which Environmental Seeks to Foreclose is Void

14.  On February 15, 2001, OWC executed a promissory note, by terms of which it promised to pay to “the holder [t]hereof” the sum of $500,000.  The note states that the principal balance as of the date of the note was $436,328.47.  The note did not identify the promisee, but from surrounding circumstances, it is clear that the “holder” was Greg Williams.
  The note was described in Paragraph 4 of the Application herein, and a copy of the promissory note was attached to the Application.
  The note was executed by William P. Mitchell as president of OWC.

15.  On the same date, OWC executed a Future Advance Deed of Trust & Security Agreement, by terms of which it conveyed to “Debra J. Williams, Trustee,” in trust, certain land in Camden County, Missouri, and granted to Ms. Williams a security interest in the fixtures, equipment, and intangibles described therein.  It appears that the assets conveyed by this deed of trust constitute all of OWC’s assets in Camden County.  The deed of trust identifies Gregory D. Williams as its beneficiary.  It was executed by William P. Mitchell, as president of OWC and attested by Gregory D. Williams, as secretary of OWC.  The deed of trust was described in Paragraph 4 of the Application herein, and a copy of the deed of trust was attached to the Application.

16.  Section 393.190.1 provides in part as follows:

1. No … water corporation or sewer corporation shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.  Every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.

17.  By executing the said deed of trust, OWC attempted to mortgage its “franchise, works or system.”  OWC did not at any time secure from the Commission an order authorizing it to execute the Future Advance Deed of Trust & Security Agreement.

18.  Accordingly, by the terms of § 393.190, OWC’s execution of the Future Advance Deed of Trust & Security Agreement is “void.”

19.  According to Black’s Law Dictionary, Seventh Edition: “Whenever technical accuracy is required, void can be properly applied only to those provisions that are of no effect whatsoever – those that are an absolute nullity.”  (Emphasis in original.)

20.  As the deed of trust is “void” and is “an absolute nullity,” the trustee of the deed of trust, Debra J. Williams, acquired absolutely no right, title or interest in the assets of OWC, and has no authority, whatsoever, to foreclose upon those assets.  Any attempted foreclosure sale would be of no effect and could, and properly should, be set aside and held for naught.

21.  Section 393.220.4 provides, in part, that:

Every officer, agent or employee of a … water corporation, or sewer corporation, and every other person who knowingly authorizes, directs, aids in, issues or executes, or causes to be issued or executed, any stock or bond, note or other evidence of indebtedness, in nonconformity with the order of the commission authorizing the same, or contrary to the provisions of this chapter … shall be deemed guilty of a felony, and upon conviction shall be punished by a fine of not less than one thousand dollars nor more than five thousand dollars, or by imprisonment for not less than two years nor more than five years, or by both such fine and imprisonment.

22.  This statute emphasizes the importance that the General Assembly has placed on its requirement that regulated utilities obtain the approval of the Commission before they transfer assets of the company.  In this case, the transfer that was not approved was not a transfer in fee, but was a transfer in trust, to secure an indebtedness.  Such transfers must nonetheless be approved by the Commission, which § 393.190 makes clear by prohibiting “mortgages” without Commission approval.  If OWC’s transfer of its assets in trust without Commission approval is allowed to stand, it would, on September 13, 2002,
 become a transfer in fee, thereby totally defeating the apparent purpose of § 393.190.

23.  The Commission should therefore deny the Company’s request for an order approving the foreclosure of the assets of OWC.  In addition, the Commission should authorize its General Counsel to seek an injunction in Camden County Circuit Court to prohibit Debra J. Williams, the trustee of the subject deed of trust, from proceeding with the pending foreclosure.

If Foreclosure Occurs, OWC Would Have a Certificate, but no Assets,

Environmental Would Have Assets but no Certificate,

And Service to Customers Would be Unregulated

24.  OWC presently holds certificates of convenience and necessity to provide water and sewer service to various locations within Camden County, Missouri.  Pursuant to these certificates of authority, OWC has the authority to provide water and sewer service in these service areas.  Of more significance in this case, the Company has the obligation to provide water and sewer service in those areas.  That obligation will continue, even if the pending foreclosure occurs and the assets of OWC are transferred from OWC to another entity.

25.  If Environmental forecloses upon OWC’s assets, as it is attempting to do, and if OWC’s assets are transferred to Environmental, or to any third party, then OWC will hold certificates of convenience and necessity and will be obliged to provide water and sewer service in its certificated service areas, but it will have no assets with which to provide those services.

26.  Environmental, on the other hand, may not provide water service or sewer service to the public without first obtaining from the Commission a certificate of convenience and necessity to do so.  Section 393.170 provides, in part:

1. No … water corporation or sewer corporation shall begin construction of a … water system or sewer system without first having obtained the permission and approval of the commission.

2. No such corporation shall exercise any right or privilege under any franchise hereafter granted … without first having obtained the permission and approval of the commission.

27.  Some of Applicant’s allegations in Paragraph 1 of its Application are false or misleading.  The Commission only conditionally granted Environmental a certificate of authority to provide water service to Golden Glade Subdivision in Case No. WA-2002-65.  Under the terms of the Commission’s Report and Order in that case, entered on June 27, 2002, the Company was required to satisfy certain conditions, including the following: the Company must file, and obtain approval of, a tariff for the provision of water service to OWC’s customers in Golden Glade; and the Company must execute a wholesale water service agreement with OWC, for the provision of water service to Eagle Woods Subdivision, which is adjacent to Golden Glade.  Environmental filed its tariff for water service to Golden Glade on August 30, 2002.  The tariff bears an effective date of October 1, 2002, but it has not yet been approved.  Environmental has never furnished Staff with a copy of a wholesale water service agreement for service to Golden Glade, and to the best of the Staff’s knowledge, no such agreement exists.  And in view of the fact that Environmental is now seeking to foreclose on all assets of OWC, it seems highly unlikely that Environmental now has any plans to execute such an agreement.  In any event, Environmental has not satisfied either of the mentioned “pre-certificate” conditions, and it currently has no authority to provide water service in Golden Glade.  Furthermore, except for the Application that Environmental filed in this case, it has not sought authority to provide water service or sewer service anywhere else.  Environmental presently has no authority to provide water service anywhere in the state of Missouri.

28.  Commission rules governing the procedure to be followed in application cases require that notice of the application be given, that interested parties be given the opportunity to intervene in the case, and if the application is contested, parties must be given the opportunity to present testimony and argument, and to have the Commission then determine, on the basis of all of the evidence in the case, whether granting the certificate of convenience and necessity is in the public interest.  

29.  Environmental filed its only prior application for a certificate of convenience and necessity, in Case No. WA-2002-65, on August 6, 2001.  The evidentiary hearing in that case began on January 7, 2002, and concluded on March 25, 2002, and briefing was completed on May 14, 2002.  On June 27, 2002, the Commission issued its Report and Order, which became effective July 7, 2002 – just over 11 months after the Company filed its application in the case.

30.  The Staff believes that it is very likely that some third parties may wish to intervene in this case, and that it is therefore reasonable to believe that, if the Commission ultimately decides to grant a certificate of convenience and necessity to Environmental, it may not be issued for another eleven months (as was the case in Case No. WA-2002-65) or even longer.

31.  Therefore, if Environmental forecloses upon OWC’s assets, as it is attempting to do, and if OWC’s assets are transferred to Environmental, then Environmental will own the assets needed to provide service to the customers in OWC’s certificated areas, but will not have any legal authority to provide service to those customers, and it may not obtain such legal authority until a year or more after the foreclosure sale, if ever.

32.  Consequently, if the Commission does what Environmental is asking the Commission to do, in the months immediately following the foreclosure sale, one company (OWC) would have a certificate of authority to provide service, but would have no assets, and another company (Environmental) would have assets but no authority to provide service.  The Commission would lose its ability to regulate the water and sewer services that OWC’s customers receive, and the customers would lose the benefit of regulated service.  This is not in the public interest.

Environmental Has no Authority to Seek the Termination of

OWC’s Certificates of Convenience and Necessity

 33.  In its Application in this case, Environmental also asks the Commission for an order “[t]erminating the certificates of convenience and necessity heretofore granted to Osage Water Company.”  This case is an application case; it is not a complaint.  Environmental has cited no authority for the proposition that it could seek to cancel the certificates of another regulated utility (OWC), and the Staff knows of none.

34.  The Application in this case was signed by Gregory D. Williams, apparently acting as the attorney for Environmental Utilities, LLC.  It seems obvious that, in that capacity, Mr. Williams could not request any relief on behalf of OWC, and that the third paragraph of the prayer clause is not the request of OWC.  Since Mr. Williams has had extensive, close connection with Osage Water Company in the past, and is still a shareholder, officer and director of OWC, it is easy to understand that he might believe he could request relief on behalf of OWC.  However, in this case at least, Mr. Williams is acting on behalf of Environmental only.  OWC has not requested the termination of its certificates, and that matter is not properly at issue before the Commission.

Transactions Have Not Been Conducted at ‘Arm’s Length’


35.  The confused request that is discussed in the preceding two paragraphs is only one manifestation of the problems that result from a series of transactions that have not been conducted at “arm’s length.”  

36.  The promissory note at issue in this case was executed by Osage Water Company, with which Mr. Williams has been closely associated for nearly ten years, and it is payable to “the holder” (Mr. Williams).  The deed of trust, on which foreclosure is sought, was executed by Mr. Mitchell, as president of OWC and attested by Mr. Williams, as secretary.  It names Mr. Williams as the beneficiary of the deed of trust and Debra Williams, the wife of Mr. Williams as trustee.  The note has now been assigned to Environmental Utilities, LLC, a corporation that is wholly owned by Gregory D. Williams and Debra J. Williams.  Ms. Williams is attempting to foreclose, on behalf of her husband, on a deed of trust that her husband’s company executed in favor of her husband. 

37.  Mr. Williams has been a principal shareholder, officer, director, and attorney for OWC for nearly ten years.  When Environmental sought a certificate of convenience and necessity last year, Mr. Williams claimed that Mr. Mitchell had abandoned OWC in July 2001 and that the management of the company had subsequently improved greatly, because the company had come under the management of his wife, Debra J. Williams.  

38.  Now, however, when it is convenient to say so, Mr. Williams suggests that he has nothing to do with the fact that OWC is insolvent, is unable to pay its debts as they come due and is unable to borrow money.  It is reasonable to assume that Mr. Williams would also contend that he has had nothing to do with the recent interruption of water service to Broadwater Bay, or with the many customer complaints about service.  He now suggests that Environmental Utilities is a completely different entity, and that service will be good if only the Commission will grant Environmental’s request for a certificate of authority.

39.  The Commission should look beyond Environmental’s suggestion that it is a new entity, unrelated to OWC, and that it is willing and able to finally provide good service to the customers in the service areas that are presently certificated to OWC.  The Commission should recognize that Environmental will no doubt have much the same management as OWC has had, and that the pending foreclosure is merely an attempt to move OWC’s assets to Environmental and leave those creditors of OWC whose claims are junior to Mr. Williams’s claim “holding the bag.”

WHEREFORE, the Staff respectfully requests that the Commission: deny Environmental’s request that the Commission approve its foreclosure on OWC’s assets; deny Environmental’s application for a certificate of convenience and necessity; and deny Environmental’s request to terminate OWC’s certificates of convenience and necessity.      

Respectfully submitted,
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� Statutory references are to RSMo 2000, unless otherwise indicated.


� Required by 4 CSR 240-2.060 (4) (A) 1.


� Required by 4 CSR 240-2.060 (4) (A) 2.


� Required by 4 CSR 240-2.060 (4) (A) 4.


� Required by 4 CSR 240-2.060 (4) (A) 5.


� See 4 CSR 240-2.060 (4) (C).


� See 4 CSR 240-2.060 (4) (D).


� A certificate of convenience and necessity will sometimes be referred to herein as a “certificate of authority.”


� Case No. WA-99-437.


� Case No. WA-98-236.


� 3 Mo. P.S.C. 3d 173, 177 (1994).


� See, e.g., Paragraph 4 of the Application in this case, which states that the note was given “to secure payment of balances due from Osage Water Company to Gregory D. Williams for legal services rendered.”


� In Paragraph 4 of the Application, Environmental states that the promissory note was issued on February 15, 2002.  However the note itself states the date as February 15, 2001.


� September 13, 2002 is the date on which Debra J. Williams seeks to foreclose on OWC’s assets.


� The mere fact that an entity owns no assets does not make it impossible for that entity to provide water and sewer service.  In fact, Environmental Utilities, the Applicant in this case obtained a conditional certificate of authority to provide water service to the Golden Glade Subdivision, in part because it proposed to lease assets from Greg and Debra Williams, OWC, or others.
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