BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of


)

Union Electric Company for Authorization
) 
Case No. EO-98-401

to Manage Sulfur Dioxide Emission

)

 

Allowance Inventory




)

Office of the Public Counsel’s Status Report

Comes Now the Office of the Public Counsel (Public Counsel) and in response to the Public Service Commission’s (Commission’s) Order Directing Third Status Report issued on October 22, 2004, and hereby supplies this report.

In short, Public Counsel continues to believe that a serious issue exists regarding whether Union Electric Company d/b/a AmerenUE has violated the Commission’s December 15, 1998 Order in this case by engaging Phase II SO2 emission allowance transactions.  Public Counsel is continuing its investigation into this matter through data requests and recommends that the Commission leave Case No. EO-98-401 open so that it does not become necessary to reopen this case or to open a separate Commission case in order to resolve any discovery disputes relating to these data requests that have not yet been resolved between the parties.  

On February 11, 2004, AmerenUE was informed of Public Counsel’s concerns about Phase II SO2 emission allowance transactions and the opinion that such activity was beyond the limits of the authority granted by the Commission in its Order Approving Stipulation and Agreement in this case.  Since April 30, 2004, Public Counsel’s investigation of this matter has been ongoing.  Although AmerenUE has supplied Public Counsel with a considerable amount of information relating to its SO2 emission allowance activity, AmerenUE has raised numerous objections to Public Counsel’s discovery efforts, including an objection to Public Counsel’s very right to propound data requests on this matter absent the Commission opening an investigatory docket.
  Although several discovery disputes currently exist, neither party has yet sought Commission resolution of these disputes.  Public Counsel has been analyzing the data and information voluntarily supplied by AmerenUE over the past few months.  This is a matter that requires complex analysis and it is likely that further discovery efforts will be needed to fully understand whether and to what extent AmerenUE has exceeded the authority granted by the Commission in its 1998 Order.  

Issues that were related to AmerenUE’s SO2 allowance activity were raised in the Metro East Transfer Application, Case No. EO-2004-0108.  On October 6, 2004, the Commission’s Report and Order stated on page 55:
The Commission has already adjusted the level of generation-related benefits to reflect the fact that the record shows that UE included a level of revenue from SO2 emission allowances sales that cannot be sustained over 25 years.


The Commission agrees with UE that the SO2 allowance bank management issue has no place in this case because it is not a matter directly related to the proposed transfer.  Its relevance is the exposure of Missouri ratepayers to an additional 6-percent slice of any such costs as may actually occur.  These costs, in fact, are included among the environmental liabilities discussed above.  For this reason, the Commission is of the opinion that the further condition recommended by Staff on this point is unnecessary.  If events ever do occur that call into question UE’s prudence in managing its allowance bank, the Commission will take appropriate action at that time.


Ibid.
That EO-2004-0108 Report and Order did not address whether AmerenUE had the authority to engage Phase II SO2 emission allowance transactions.


Public Counsel recommends that the Commission leave Case No. EO-98-401 open as a convenient forum for any discovery disputes that cannot be resolved amongst the parties regarding whether and to what extent AmerenUE has violated the Commission’ s Order in this case.  As an alternative, the Commission could open a new investigatory case which would serve as a forum for the resolution of discovery disputes related to AmerenUE's SO2 allowance activity.


WHEREFORE, Public Counsel respectfully submits this status report.
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� Public Counsel disputes AmerenUE’s contention that Public Counsel does not have the authority to issue data requests outside of a formal docketed case.  This is an issue that has been long-settled by the Commission.  See “Order Concerning Motion to Compel” issued on February 2, 1999 in Case No. WR-2000-281 et al: 





[Missouri American Water Company] is correct that the Staff of the Commission and the Public Counsel enjoy broader discovery powers than other litigants. Section 386.450, RSMo. authorizes the Commission and the Public Counsel to examine “books, accounts, papers or records” in the hands of “any corporation, person or public entity,” “kept . . . in any office or place within or without the state[.]”  The Commission has interpreted this statute to authorize Public Counsel to serve DRs on regulated entities, and the Commission to compel responses to those DRs, even in the absence of a pending proceeding. [citations omitted].  Likewise, this authority is not conditioned on considerations of relevance under Rule 56.01(b)(1), Mo. R. Civ. Pro., made applicable to Commission proceedings by Section 536.073.2, RSMo, and Commission Rule 4 CSR 240-2.090(1).





	Ibid., page 8.
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