Before the Public Service Commission
of the State of Missouri
In the Matter of the Application of Aquila,
)

Inc. for Permission and Approval and a
)

Certificate of Public Convenience and
)

Necessity authorizing it to Acquire,
)

Construct, Install, Own, Operate, Maintain,
)

and otherwise Control and Manage Electrical
)
Case No. EA-2006-0309

Production and Related Facilities in
)

Unincorporated Areas of Cass County,
)

Missouri Near the Town of Peculiar.
)
BRIEF OF THE CITY OF PECULIAR, MISSOURI

The City of Peculiar, Missouri’s interest in this matter is predicated upon its belief and position that the growth of the County, and particularly the portion around and north of Peculiar warrants improved capacity to meet residential and commercial development that is occurring in northwest Cass County, and has occurred particularly in the last five years.


It also has concerns about the economic benefits to the local and neighboring school district, water district, fire district, and similar authorities which will receive significantly more funds under the Pilot payments than they would otherwise.  If the development for the plans of Aquila to build a new peaking station and substation were not sponsored by the City of Peculiar under Chapter 100 financing, those monies would be distributed throughout Aquila’s system, and would be largely lost to the Cass County entities.

In large part the issues in this case have a pre-directed Court of Appeals review of their rights and positions based upon the case of StopAquila.org, et al., Plaintiff, Cass County, Missouri, Respondent, vs. Aquila, Inc., 180 S.W.3d 24, (WDMo 2005).  A review of the statutes interpreted by the Court in that case, and a review of the decisions of the Public Service Commission, such as Harline, 343 S.W.2d 177 (MoApp 1960) are virtually meaningless because the decision of the Missouri Court of Appeals, Western District is a final decision in which the relevant parties to the Aquila proceedings and the position of the County and the objectors to the plant have made were parties to that case.  They did not seek re-hearing or transfer of the decision of the Court of Appeals.  Under principles of estoppel they would be bound by the determination of the Court of Appeals at the very least.  That case has significant, if not binding precidential effect.  Obviously, since the Commission was not a party in that case, it is not bound.  However, that case gives directives as to the position of the Court that all parties would be well to observe.

The Court of Appeals has specifically ruled that if a Certificate of Public Convenience and Necessity is issued by this commission, specifically authorizing the construction of the power plant, then Section 64.235 specifically exempts that property from being subject to local county zoning regulations.  The issue of the appropriate location is an issue in this proceeding.  The fact that it comes after the fact, and the plant has already been constructed, is not an impediment under the Court of Appeal’s decision because the Court specifically stated 

“In so ruling, however, we do not intend to suggest that Aquila is precluded from attempting at this late date to secure the necessary authority that will allow the plant and substation, which have already been built, to continue operating, albeit with whatever conditions are deemed appropriate.

Furthermore, the Court of Appeals ruled:

“Because we find that Aquila qualifies for an exemption under Section 64.235 and because Aquila did not seek a permit from the county commission before commencing construction of the South Harper Plant and Peculiar Substation we must determine whether it has been authorized by the commission to build these facilities and, thus, is exempt.  
That is the law as it pertains to these facts and the parties are bound by the determination of the court.


The court recognized the fact that for twenty or more years the Public Service Commission has interpreted Harline more broadly, but specifically disapproved of the Commission’s interpretation of Harline and held that the Commission’s prior interpretation of Harline was in error.


The City of Peculiar has a subordinate position in this matter, and in some respects it is not its fight.  However, the City’s Board of Aldermen did enter into an Economic Development Agreement with Aquila and became a financing sponsor for the future and economic benefit of the community in the area.  Its position was and is that the development of the plant is in the overall good and benefit of the community and the area.  It is not confined to the benefits of the City of Peculiar, but includes those benefits that the City will enjoy through increased electrical capacity, and the financial resources to other governmental bodies in the immediate vicinity.  Those include the Raymore-Peculiar School District, which includes all of Peculiar and other surrounding areas, and the City of Raymore located nearby.  The school district is the governmental body that will most benefit from the approval to Aquila.

The City initiated the contact with Aquila by its then mayor, and the resulting economic benefit as a financing sponsor of the project was deemed to be in the best interest of the City.  For that reason, the City supports the application of Aquila for a Certificate of Public Convenience and Necessity, specifically authorizing the continued operation of the South Harper Peaking Plant and the substation constructed in conjunction therewith for the purpose of distributing the electricity generated by the plant.
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