BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In the Matter of an Investigation of the 
)

Actual Costs Incurred in Providing

)

Exchange Access Service and the Access
)
Case No. TR-2001-65

Rates to be Charged by Competitive Local
)

Exchange Telecommunications Companies
)

In the State of Missouri.


)

REPLY BRIEF OF MCI WORLDCOM COMMUNICATIONS, MCIMETRO ACCESS TRANSMISSION SERVICES, and BROOKS FIBER COMMUNICATIONS


COME NOW MCI WorldCom Communications, Inc., MCImetro Access Transmission Services, LLC, and Brooks Fiber Communications of Missouri, Inc. (collectively, “WCOM”) who submit this Reply Brief and respectfully state the following:


WCOM will address various assertions and arguments raised by various parties in their initial briefs.  The structure is as follows:  issue list; Commission authority to enlarge calling scopes; where the Commission should go from here; and finally, the protective order dispute.

-I-

(1)  What is the appropriate cost methodology (i.e. TSLRIC, LRIC, embedded, stand alone, etc.) to be used in determining the cost of switched access?


Public Counsel’s claim that local service rates are “subsidy free” and that, therefore, the Commission should do nothing, belies the fact that Missouri intrastate access rates are many, many times higher than interstate rates, as well as forward-looking economic cost, whereas local rates are relatively low.  Even granting Public Counsel’s semantics that there is no “subsidy” flowing to local, the evidence is quite clear that there is a considerable amount of “support” from access charges flowing to local rates.  Public Counsel’s own witness Dunkel testified that the TSLRIC cost of SWBT’s local service in Missouri is $1.98, completely ignoring any loop costs.  [Dunkel Rebuttal, pg. 7]  Of course, Mr. Dunkel’s rationale presumes that the loop costs would be incurred because the end user would want only long distance or vertical services (actually, anything but access to the local network) and that local network access would be an afterthought and, therefore, priced incrementally.  Such a notion is preposterous on its face.  The provisioning of access to the local network is the cost driver for the loop.  The Commission should disregard Public Counsel’s request to do nothing with regard to high access charges in Missouri.  The Commission should not confuse subsidizing high costs with subsidizing low local rates.  Finally, Public Counsel notes that the comparison of Missouri’s access rates to interstate rates and to rates of other states is not valid because other factors—such as overearnings investigations, USF support, subscriber line charges and other circumstances—may have influenced the FCC’s and other states’ decisions to reduce access rates.  To the contrary, other jurisdictions have recognized the problem of unreasonably high access charges and have employed a variety means to deal with that problem.


(3)  Should loop costs be included in the determination of the cost of switched access, and if so, at what level?


The Commission Staff, Public Counsel, and the rural ILECs propose that loop costs should be included in the cost of switched access.  This is wrong because the cost of the loop is fixed, regardless of whether any long distance traffic crosses the loop. In other words, the cost of the loop is a fixed cost; it is not a function of the nature or amount of traffic traversing the loop. The notion that IXCs should not get a “free ride” on the loop ignores this fact.  Finally, including any loop costs in the cost of switched access—a process that all parties concede is subjective—mixes cost determination with cost recovery and rate design.  The Commission should in some future proceeding reduce access rates to a more reasonable level.  However, the Commission should not prejudge or foreclose its policy and cost recovery options by declaring in this proceeding that loop costs are to be artificially included in the cost of switched access.  


The claim that it is unlawful to use the Missouri Universal Service Fund to fund a decrease of ILEC switched access rates is not as clear as SWBT suggests.  The purpose of the Missouri USF is set out in Section 392.248.1, which states:  “In order to ensure just, reasonable, and affordable rates for reasonably comparable essential local telecommunications services throughout the state . . . .”  The Commission has defined “essential local telecommunications service” to include “equal access to interexchange carriers consistent with rules and regulations of the FCC.”  4 CSR 240-31.010(5)(F).  Further, Section 392.248.2(1) of the enabling legislation states that the term “essential local telecommunications service” is a “definition [that] may be updated by the commission by rule.”  Accordingly, the Commission has the express statutory authority to refine the definition of “essential local telecommunications service” should it deem it necessary to do so.  


(5)  Is the current capping mechanism for intrastate CLEC access rates appropriate and in the public interest?


It appears that most parties agree that the CLEC access rate cap language set forth in Case No. TO-99-596 should be made permanent.  Many of those parties, WCOM included, have also stated there should be some exceptions to the cap.  WCOM has set out those exceptions in its initial brief and will not restate them here.


While not particularly germane to this proceeding, SWBT claims that its UNE rates are priced below cost.  This statement is appalling on many levels.  First, SWBT voluntarily reduced its UNE rates in order to obtain Section 271 relief from the FCC.  The FCC found that SWBT’s Missouri UNE rates were within the range of TELRIC, a position that was conceded by SWBT witness Hughes under cross examination in Case No. TO-2002-222.  Secondly, now that SWBT has what it wants—namely, the ability to offer interLATA long distance service—it seeks to dismantle many of the pro-competitive actions that various commissions have adopted, including the critical opportunity for CLECs to employ UNEs as a means of entering the local exchange market.


(7)  What, if any, course of action can or should the Commission take with respect to switched access rates as a result of this case?


WCOM agrees with the Commission Staff that the Commission “should proceed to the next phase of this case, which is to ‘establish a long-term solution which will result in just and reasonable rates’ for switched access service.”  [Staff Brief at 22]  It is clear from the hearing in this case that switched access rates in Missouri are among the highest in the country.  The Commission must proceed with this process to establish just and reasonable rates for switched access service.   

-II-

The Commission Staff suggests that the Commission has the authority to establish larger calling areas pursuant to Section 392.200.7.  WCOM submits that Section 392.200.9 restricts the ability of the Commission to expand local calling scopes absent the consent of the local exchange carrier.  Furthermore, the notion that expanding local calling scopes will in some way “fix” the access charge problem is just plain wrong.  The way to fix the problem of high access charges is to lower them.  Even lowering access charges to parity with interstate access charges would be a significant step in the right direction.  Expanding local calling areas would not fix the problem for the areas of the state not affected by the expansion of local calling areas.  In fact, it would exacerbate the problem by eliminating existing revenue opportunities of long distance carriers while keeping existing access rates at their current level.

-III-


SWBT is taking a “do as I say, not as I do” approach regarding the nature and scope of this proceeding.  Citing the caption of this case and chiding AT&T, SWBT claims the “primary” purpose is to address CLEC’s cost of switched access.  However, it is clear the Commission Staff thinks this proceeding goes beyond the mere caption, based on their statements in their Post-hearing Brief.  Despite these protestations, SWBT then implores the Commission to “initiate a new proceeding” or establish “another phase of the current case . . . to investigate ways to reduce the[] high switched access rates” of the rural ILECs.  [SWBT Initial Brief, pg. 5]  SWBT cannot have it both ways.  The Commission should continue the progress it has made in this proceeding and address the high access charges that exist in Missouri.  Finally, SWBT states that its switched access rates are among the lowest in the State of Missouri.  This statement, while true, begs the question and the larger issue, which is that SWBT’s Missouri intrastate access rates are the highest in its five-state region despite no evidence that Missouri is a higher cost state than either Arkansas, Kansas, Oklahoma or Texas.

-IV-


WCOM applauds the Commission Staff for recognizing that the current protective order in Missouri is not working.  Based on the briefs that were filed, it appears most of the parties have reached the same conclusion, with the notable exception of SWBT.  SWBT chastises WCOM for seeking the Commission’s standard protective order in Case No. TW-2003-0053.  What SWBT fails to note is that the protective order sought by WCOM was the only protective order available because the Commission has not changed its standard protective order.  
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