BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF Missouri
In the Matter of a Commission Inquiry into 
)

the Possibility of Impairment without

)
Case No. TO-2004-0207

Unbundled Local Circuit Switching When
)

Serving the Mass Market.

)

SBC Missouri’S MOTION TO ADOPT

PROCEDURAL SCHEDULE


COMES NOW Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (“SBC Missouri”) and for its Motion to Adopt Procedural Schedule states as follows:


1.
The Missouri Public Service Commission (“Commission”) issued its Notice of New Case on November 3, 2003, creating a contested case in lieu of the working docket, Case No. TW-2004-0149, which had preceded the establishment of this case.  On November 5, 2003, the Commission issued its Order Creating Case and Establishing Initial Filing Deadlines (“Order”), which adopted a recommendation by the Staff made in Case No. TW-2004-0149.  Pursuant to that Order, a prehearing conference was held on November 18, 2003.  


2.
The parties were unable to agree on a procedural schedule at the prehearing conference.  The parties did agree, however, to two alternative proposed procedural schedules that would be submitted to the Commission for consideration.  As contemplated by the Order, Staff filed its Response To Order Directing It To Submit A Proposed Procedural Schedule (“Staff’s Response”) on November 21, 2003.  As reflected in Staff’s Response, the parties agreed to submit  a pleading in support of either of the two procedural schedules by noon on November 24, 2003.


3.
The two procedural schedules presented in Staff’s Response are similar in most respects.  The primary difference between the two procedural schedules is that the first alternative proposes that the analysis of switching issues under the FCC’s Triennial Review Order (“TRO”) be conducted in two phases.  The first phase would involve a hearing to determine the geographic markets and the appropriate DS1-DS0 crossover between the mass and enterprise market.  The second phase of the mass market switching hearing would include an analysis of whether the triggers established by the FCC had been met and if not, whether non-impairment is established under the FCC’s potential deployment test.
  Under the second alternative procedural schedule, the determination of the geographic market and the DS1/DS0 crossover would be considered in the same hearing as all other mass market switching issues (e.g., whether the triggers established by the FCC have been met in the geographic market, whether non-impairment is established based on a potential deployment analysis where the triggers have not been met, and possibly establishment of a batch hot cut process).


4.
SBC Missouri supports the first alternative under which the determination of the geographic market and the DS1/DS0 crossover would be made in an initial hearing to be held January 26-27, 2004.  In Case No. TW-2004-0149, the working docket which preceded this case, the Staff made a similar recommendation.  Staff’s Response to Order Directing Filing, Case No. TW-2004-0149, October 29, 2003, para. 7.  SBC Missouri believes this approach makes the most sense in presenting the issues to the Commission in a manner which is administratively workable and ensures that due process requirements are met.


5.
Under the TRO, the state commissions are directed to determine the appropriate geographic market and the appropriate DS1/DS0 crossover.  Once the market is defined, the Commission is to determine whether either of two local switching triggers is satisfied.  47 C.F.R. Section 51.319(d)(2)(iii)(A).  If either (a) three or more unaffiliated competing providers are serving mass market customers with their own switches (“self provisioning trigger”) or (b) two or more unaffiliated providers are offering wholesale local switching services to other carriers using DS0 capacity loop (“wholesale facilities trigger”) then a finding of non-impairment must follow.  If neither of the two local switching triggers is satisfied, the Commission must determine that CLECs are not impaired without access to unbundled local switching in the market if certain economic criteria are satisfied (“potential deployment test”), including examination of actual deployment, operational barriers and economic barriers.  47 C.F.R. Section 51.319(d)(2)(iii)(B)(1)-(3).  Further, even if the Commission finds impairment exists if CLECs do not have access to unbundled local switching, the Commission must determine whether “rolling access” to switching will cure the impairment.


6.
In order to apply the mass market switching triggers or the potential deployment test, the Commission must determine the appropriate geographic market.  Pursuant to 47 C.F.R. Section 51.319(d)(2)(iii), the market must be smaller than the entire state.  In addition, the market cannot be defined so narrowly that a carrier serving only that market would not be able to take advantage of available scale and scope economies from serving a wider market.  TRO, para. 495.


7.
In considering the task before the Commission, it is clear that a determination of the market definition parameters will be of substantial assistance to the Commission in conducting the trigger analyses and the potential deployment analysis.  If the market definition issues are determined first, the parties will be able to more easily present evidence which tailors the trigger analysis and potential deployment analysis to the market selected by the Commission.  If the Commission does not determine the market definition issues first, the trigger and potential deployment analyses has the potential to be extremely complicated.  It is not clear at this juncture how many potential market definitions might be proposed, as only the ILECs were required to present their positions on this under the Order Creating Case and Establishing Initial Filing Deadline.  It is quite possible that there will be several alternative geographic market definitions proposed for consideration as well as several proposed DS0/DS1 crossover points.  The parties would be required to present the trigger analyses and potential deployment analysis for each of the potential geographic markets as well as each of the proposed DS0/DS1 crossover points.  A phased approach will permit a more focused approach as all parties will present evidence on the market as defined by the Commission, rather than a confusing mix of potential market definitions.  Absent a phased approach, it would be a very difficult task for the Commission to attempt to simultaneously evaluate the triggers and the potential deployment analysis for multiple market definitions in a single proceeding.  SBC Missouri would also note that resolving the market definition issues in an initial hearing may reduce the issues involved in the subsequent phase.  SBC Missouri previously indicated that if the Commission adopts the geographic market and DS1/DS0 crossover that it recommends, then SBC Missouri will not pursue the potential deployment analysis in the subsequent phase.  In summary, from an administrative standpoint, it would be much easier to manage a proceeding concerning trigger analysis and potential deployment analysis once the market definition issues have been resolved.


8.
SBC Missouri also has potential due process concerns if the Commission does not determine the market definition issues first.  At this juncture, only SBC Missouri (and CenturyTel) have been required to set forth their proposed geographic areas and DS1/DS0 crossover points.  Only a few of the CLECs have at this juncture offered their own proposed market definition parameters.  Other CLECs may not disclose their proposed market definition issues until direct testimony is filed under the second alternative procedural schedule.  The remaining parties may well not have sufficient time to present evidence as to the trigger analyses and potential deployment analysis under market definition proposals first proposed in direct testimony.  The Commission would be left with an inadequate record on which to evaluate the triggers and potential deployment, and the parties may be deprived of due process if there is insufficient opportunity to present factual evidence on whether the triggers or potential deployment tests are met under the market definition ultimately adopted by the Commission.  All of these factors favor determining market definition issues first.  Although SBC Missouri has not attempted to survey all of the other states to determine the timing for hearings on market definition issues, it does note that Ohio is proceeding under a bifurcated approach as SBC Missouri recommends here.  


WHEREFORE, for all the foregoing reasons, SBC Missouri respectfully request the Commission to adopt the first alternative procedural schedule under which the geographic market and the DS1/DS0 crossover point would be determined in an initial hearing, with other issues necessary to evaluate impairment related to mass market switching in a subsequent hearing.
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32 Perimeter Center East
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� Other issues may also be addressed in the second phase, including determining whether any impairment found to exist may be resolved by “rolling access” to switching and whether a batch hot cut process should be established.
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