BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
	In the Matter of a Commission Inquiry into the Possibility of Impairment without Unbundled Local Circuit Switching When Serving the Mass Market
	)))
	Case No. TO-2004-0207


THE CLEC COALITION’S COMMENTS

IN FAVOR OF PROCEEDING WITH CASE


COME NOW AT&T Communications of the Southwest, Inc., TCG St. Louis, Inc. and TCG Kansas City, Inc., Birch Telecom of Missouri, Inc., and Z-Tel Communications, Inc. (the “CLEC Coalition”) and, pursuant to the Commission’s Order Suspending Schedule and Directing Filing, submit the following comments concerning whether the Commission should proceed with this case while the D.C. Circuit’s decision in USTA II
  is stayed or under appeal.

I.
Introduction

The Commission should proceed with the pending TRO-related cases for two reasons.  First, as a purely legal matter, nothing has happened yet to change this Commission’s obligations under the TRO.  The mandate of the D.C. Circuit is stayed – and may remain that way for quite some time – so the Commission’s responsibilities are no different today than they were the day before the court decided the appeal of the TRO.  Second, even if the FCC’s rules are ultimately replaced with revised rules regarding unbundling, this Commission would be wise to join the state commissions of Texas, New York, California, Pennsylvania, Florida, Georgia, Indiana, Oklahoma, and other states that either already have fully developed records on TRO-related unbundled local switching issues (because their hearing records were complete prior to USTA II), or have decided to proceed with their hearings according to schedules put in place prior to the release of the USTA II opinion.


Those states will be in a position to provide fully-informed input to the FCC, in whatever form it may be requested or required in the future, because they will have held hearings where the facts about local competition in their states have been tested by cross-examination.  The questions the TRO asks this and other State Commissions to answer may be different than the questions posed by new or revised federal rules, but the facts before this Commission in these TRO cases are still critically important to any determination of the merits of removing (or crippling) a means of providing Missouri consumers with a competitive alternative for mass market services.  Whether the ultimate determinations are made based on the current rules in the TRO, revised federal rules, or under state law authority, the data supporting any determination can best be evaluated on the local level by this Commission.  Given all the work this Commission has already invested in these cases, and all the resources already expended by the parties in discovery and Phase I hearings, suspending these proceedings now would constitute a major missed opportunity.  The CLEC Coalition urges the Commission to join the other major states that understand the importance of hearing the facts locally on these critically important issues.

II.
Nothing has happened to change the Commission’s obligations under the TRO

The simple truth is that USTA II has not taken effect, and is quite likely to be stayed for some time. The D.C. Circuit stayed enforcement of its order until a ruling on a motion for rehearing or rehearing en banc, or 60 days, whichever is later.  Consequently, as this is written, the TRO is still in effect.  Further, there is every reason to expect that the FCC rules and deadlines will continue to govern this proceeding beyond the 60 day period established by the Court, since there is a substantial likelihood the initial stay will be extended.  A majority of the FCC has announced its strong disagreement with the D.C. Circuit opinion, and has ordered the FCC’s general counsel to seek a stay and to seek review in the Supreme Court.
  The FCC is strongly supported in this position by the National Association of Regulatory Utility Commissioners,
 the IBEW,
 and others, including, quite emphatically, the CLEC Coalition.  Other CLECs are likewise convinced that the USTA II opinion is a wrongly decided and wrong-headed blow to consumers, who have manifestly benefited from competition in local telephone service.  The CLEC Coalition is highly optimistic that the Supreme Court, which issued a very strong opinion in May 2002 in support of competition,
 will accept this case and affirm the FCC’s findings and rules, as well as the right of the states to implement rules critical to support telecommunications competition, especially (but not exclusively) for mass market consumers.  The CLEC Coalition is equally optimistic that the D.C. Circuit’s decision will be stayed, in no small part because of the marketplace confusion and consumer harm that would likely result if the decision were allowed to become effective before the Supreme Court has the opportunity to review it.


The Michigan PSC issued a statement “in support of the majority of the Federal Communications Commission's (FCC) decision to instruct their General Counsel to seek a stay and to appeal to the Supreme Court a recent D.C. Circuit decision,” and indicating that the Michigan PSC intends to work with NARUC on an appeal of the Court’s ruling.
  Similarly, the President of the National Association of State Utility Consumer Advocates (NASUCA) noted that “[t]he Court’s decision … puts at risk the meager competitive gains in local telephone service seen by residential and small business consumers in the last two years,” and “strongly urge[d] the FCC to appeal the Circuit Court decision to the United States Supreme Court for a final word on these crucial issues.”


Going further, NARUC, on March 8, 2004, issued a press release and a letter to President Bush supporting an appeal by the FCC and calling on the President to do the same.
  As the letter says, 

We strongly support the FCC’s approach which expressly allows States to create more detailed market specific records that can only result in a better basis for decisions about the application of the competition policy outlined in the FCC’s guidelines. We believe it is critical for the growth of local telecommunications competition that this role be preserved.  We urge you to support immediately seeking a stay and Supreme Court review of the appellate court’s flawed decision.

If a stay is granted, the TRO will remain in effect pending appeal, including the provision of the 9 month deadline expiring in July, 2004.  The only way to meet this deadline, should it remain in effect, is to proceed now with the hearings.  Until the vacatur of the TRO is finalized, and in the exercise of its discretion and for the other reasons stated above, the Commission should conduct and complete the previously scheduled hearings in this case.


III.
The Commission should continue its fact-finding process regardless of what happens with USTA II

Even if the D.C. Circuit decision were to survive the expected challenges, it remains critical that the Commission move forward with the state-specific investigative and fact-finding role inherent in the TRO process.  It is important to note that the Court did not make any finding of non-impairment, nor did it direct the FCC to make any such finding.  Rather, the decision (if it were ever to take effect) would remand the matter to the FCC “for a re-examination of the issue.”  USTA II at 22.   


Even if, at the end of the day, the FCC is compelled to re-analyze the impairment issue under the Telecommunications Act, it will need to base any further findings on granular, market-specific factual findings.  For this reason, state commissions that gather the relevant facts within their jurisdictions will be able to provide important input to –  and thereby influence – the FCC’s ultimate findings.  But they will be able to play this critical role if and only if they have the information on market conditions within their jurisdictions.  Conversely, states that fail to move forward and develop an evidentiary record that they can share with the FCC will be rendered mute, and irrelevant to any such FCC review.  

The USTA II Court expressly recognizes both a fact-gathering and advisory role for state commissions.  “[T]here is some authority for the view that a federal agency may use an outside entity, such as a state agency or a private contractor, to provide the agency with factual information.”  USTA II at 16;  “[A] federal agency may turn to an outside entity for advice and policy recommendations, provided the agency makes the final decision itself.”  USTA II at 17.  It was the decision-making role, not the fact-gathering or advisory roles of the state commissions that the D.C. Circuit found invalid.

Given the magnitude of the FCC’s task under § 251 and current guidance from the courts, one can be sure that the FCC will need the states’ assistance to complete this task with any degree of granular accuracy.  In speeches at this week’s NARUC conference, the FCC Commissioners – though split on many points – agreed about the need for state input.  As FCC Chairman Powell stated in his March 10, 2004 speech to NARUC:

Some have suggested that last week’s USTA decision represents the death knell of meaningful cooperation among state and federal regulators.  I strongly disagree.  On the contrary, the D.C. Circuit made clear that where the [FCC] has been entrusted and directed by Congress to make critical decisions it may properly enlist the aid of state commissions in developing the factual record and may turn to them ‘for advice and policy recommendations, provided the [FCC] makes the final decisions itself.’ … [T]here remains substantial room for meaningful cooperation, and I strongly endorse our continued partnership.  States can and will play a key role in the development of the new rules, just as they played a vital role in the FCC’s evaluation of 271 applications, even though the decision resided with the [FCC].

  Moreover, having the evidence already collected and analyzed in a granular fashion at such time as the FCC proceeds with § 251 impairment determinations would materially speed the FCC’s completion of its task.

The New York Public Service Commission has already decided to proceed with the hearings, notwithstanding the D.C. Circuit decision:

We will continue to be actively engaged in gathering relevant data and factual information as part of our analysis of the state of the competitive market in New York.  At the end of the day, no matter who makes the ultimate decision - whether it is the FCC or the states - this factual data and analysis will be a critical component for our efforts to advance the competitive framework articulated by the FCC and the Court.

Statement of William Flynn, chairman of the New York Public Service Commission.
  The Texas Commission, in its Open Meeting held yesterday, also decided to proceed with all TRO-related hearings under existing procedural schedules.
  Other states have also decided to move forward with their proceedings, e.g., Indiana, Oklahoma and Maryland.  Still other states (e.g., Kansas, Tennessee, North Carolina) have asked for comments or briefing on the issue and will be deciding the question in the weeks ahead.

At the recent NARUC conference, Commissioner Robert Nelson of the Michigan PSC, who is the Chair of the NARUC Telecommunications Committee, noted the importance of state-specific factual determinations by state commissions if only to “assist the FCC in the determinations they will have to make pursuant to” the recent D.C. Circuit decision.
   These Commissions understand that regardless of who makes the final decisions concerning impairment, the states are best positioned to do that crucial job.  Creating such a full and complete record cannot result without the submission of testimony based upon the discovery that has been elicited involving Missouri facts, and without the opportunity to test it through cross-examination and oral presentations.  As the Commission is aware from the Phase I hearings already completed (as well as from experience in other cases), weighing witness veracity and credibility at hearing is a critical part of the fact-finding process.  This is a process that does not exist at the FCC, and even if it did the FCC lacks the resources to develop a complete and reliable record for every state in the nation.  No decision maker can have confidence in the reliability of the evidence until that process is complete.

IV.
Conclusion

The CLEC Coalition appreciates the considerable energy and resources this Commission has already devoted to the important issues before it in all three phases of these TRO-related proceedings.  Having completed Phase I, we urge that the Commission “stay the course” and complete the remaining phases of this case for all the reasons stated above.
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� 	United States Telecom Association v. Federal Communications Commission, No. 00-1012 (decided March 2, 2004) (“USTA II”).


� 	The Texas PUC voted unanimously to proceed with TRO cases at its Open Meeting on March 10, 2004.  The actions of Texas and other state commissions are discussed in more detail in Section III below.





� 	Attachment 1, Joint Statement of FCC Commissioners Copps, Martin, and Adelstein (March 2, 2004).


� 	Attachment 2, NARUC Press Release, “NARUC Expects To Seek Certiorari, Calls For FCC To File Its Own Appeal (March 2, 2004).


� 	Attachment 3, IBEW News Release, “Statement of IBEW President Edwin D. Hill On D.C. Circuit Court Decision on FCC Policy” (March 3, 2004).


� 	Verizon v. FCC, 535 U.S. 467, 219 F.3d 744 (2002) 


�  	Attachment 4, MPSC Press Release, “MPSC Supports Appeal of Local Phone Competition Court Ruling,” (March 3, 2004).


�  	Attachment 5, NASUCA Press Release (March 3, 2004).


�  	Attachment 6, NARUC Letter to President George W. Bush (March 8, 2004).


�	Remarks of Michael K. Powell, Chairman Federal Communications Commission, At the NARUC General Assembly, Washington, D.C., March 10, 2004, pp. 4-5 (emphasis supplied).





� 	Attachment 7, Statement from NYPSC Chairman William M. Flynn (March 3, 2004).


� 	Public Utility Commission of Texas, Docket No. 28607, Open Meeting discussion and vote, March 10, 2004 (transcript reference not yet available).


� 	Quoted in Attachment 1, NARUC Press Release.
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