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Executive Summary


Edward, J. Cadieux, Senior Regulatory Counsel for NuVox Communications (“NuVox”)   presents direct testimony on behalf of the CLEC Coalition on the following issues concerning Attachment 13 (Collocation).

Overarching Issue:  Inter-relationship Between Collocation Tariff and Collocation Appendices in the Interconnection Agreement:  The issue here is whether the current structural relationship between the collocation tariff and the parties’ collocation appendices should be maintained, or whether SBC should be permitted to change the structure to force CLECs to take all collocation rates, terms and conditions either solely and entirely from the collocation tariff or solely and entirely from SBC’s newly proffered 13-state collocation appendix proposal.  It is the CLEC Coalition’s position that the current collocation tariff/collocation appendix inter-relationship has worked well and has been consistently supported by SBC, both in Missouri and in surrounding SWBT-region states where a collocation tariff exists, and should be retained.  It is also the CLEC Coalition’s position that adoption of the SBC position will have the effect of forcing CLECs to abandon the collocation tariff and to accept untested and disputed provisions of the SBC 13-state proposal.  
Introduction 

Q.
PLEASE STATE YOUR NAME AND ADDRESS.

A.
My name is Edward J. Cadieux.  My business address is 16090 Swingley Ridge Road, Suite 450, Chesterfield, Missouri 63017.  I am employed by NuVox Communications (“NuVox”) in the position of Senior Regulatory Counsel.

Q.
ARE YOU THE SAME EDWARD J. CADIEUX WHO FILED DIRECT TESTIMONY IN THIS CASE?
A.
Yes.

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of Big River Telephone Company, LLC; Birch Telecom of Missouri, Inc.; ionex  communications, Inc.; NuVox Communications of Missouri, Inc.; Socket Telecom, LLC; XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (collectively, the “CLEC Coalition”).

Q.
WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY?

A.
The purpose of my testimony is to address specific items on the Collocation Master List of Disputed Issues that are sponsored by the CLEC Coalition, and to respond to the direct testimony of SBC witness Mr. Smith. 

Q.
WHAT ISSUES ARE YOU ADDRESSING IN YOUR TESTIMONY?

A.
My testimony addresses the overarching issue of whether SBC should be permitted to fundamentally change the historic and current inter-relationship between the Missouri collocation tariff and bilaterally negotiated supplemental collocation terms and conditions contained in SBC-CLEC collocation appendices in parties’ interconnection agreements.  SBC wants to force CLECs into a position of either taking collocation rates, terms and conditions solely and entirely from the Missouri collocation tariff or solely or entirely from a newly-proposed SBC 13-state collocation appendix that adds controversial provisions and deletes others, with no meaningful negotiation offered by SBC.  Particularly in light of the Missouri-specific history surrounding this issue, SBC’s proposal is unjustified and unreasonable and should be rejected.   

CLEC Coalition Issue No. 7

Collocation Appendix versus Collocation Tariff

[Responding to Smith at 51-53]

CLEC Coalition Issues 8 & 9   Replacing Tariff with Collocation Attachment

[Responding to Smith at 51-53, 55-56]

Q.
UNDER CURRENT MISSOURI PRACTICE, HOW DO THE COLLOCATION TARIFF AND PARTIES’ COLLOCATION APPENDICES INTER-RELATE?

A.
The collocation tariff provides a general source of collocation rates, terms and conditions in Missouri.  As I described in some detail in my Direct testimony, the collocation tariff was developed via an extensive evidentiary investigation and was approved by the Commission in October, 2001. On a parallel basis the Commission has permitted SBC and individual CLECs to negotiate and obtain approval for bilaterally-negotiated supplemental collocation terms and conditions via amendments to the collocation appendices to their interconnection agreements.  
Q.
ARE CLECS SEEKING TO CHANGE EXISTING TARIFF PROVISIONS IN THIS PROCEEDING?

A.
No.  
Q.
ARE THE CLECS PROPOSING TO CHANGE THE HISTORIC MISSOURI PRACTICE THAT YOU HAVE JUST DESCRIBED, WHEREIN THE COLLOCATION TARIFF CONSTITUTES A GENERAL SOURCE OF COLLOCATION RATES, TERMS AND CONDITIONS, WITH THE COLLOCATION APPENDIX AVAILABLE TO HANDLE BILATERAL SUPPLEMENTAL ITEMS?
A.
No.

Q.
HOW THEN WOULD YOU DESCRIBE THE APPROACH TAKEN BY THE CLEC COALITION IN THE NEGOTIATIONS AND THIS ARBITRATION?

A.
In part the CLEC Coalition was seeking to avoid retrenchment by SBC on certain supplemental collocation terms and conditions that previously were implemented via amendments to some of the CLEC Coalition members M2A agreements.  Here I am referring to certain terms and conditions regarding how collocation power and related HVAC are billed by SBC.  SBC’s original negotiating position in this case was to revert back to collocation power/HVAC billing practices that spawned complaints by several members of the CLEC Coalition but were resolved, in part, via amendments to the parties M2A agreements.  Additionally the CLEC Coalition sought several isolated supplemental terms and conditions for inclusion in the Collocation Appendix.  At this point the only remaining supplement being advocated by the Coalition in this docket concerns SBC collocation reports, which are not addressed by the tariff nor are they included in SBC’s new all-encompassing collocation appendices.  As noted in the direct testimony of Ms. Krabill,  SBC has internally created certain reports, announced them through its Accessible Letter program, and established an arbitrary price.  An affirmative decision on this Coalition issue would not affect the tariff.
Q.
WHAT IS SBC ADVOCATING REGARDING THE INTER-RELATIONSHIP OF THE MISSOURI COLLOCATION TARIFF AND PARTIES’ COLLOCATION APPENDICES?

A.
As described by Mr. Smith, SBC is proposing a fundamental structural change in current Missouri collocation practice by supporting a comprehensive new set of collocation provisions from an SBC 13-state proposal and insisting that CLECs be forced into an either/or approach – i.e., take the SBC-13 state proposal in its entirety or take the Missouri collocation tariff in its entirety.
Q.
IS SBC’S POSITION CONSISTENT WITH ITS PAST PRACTICE IN MISSOURI?

A.
No.  In fact, SBC’s position in this case is diametrically opposed to its past practice.

Q.
PLEASE EXPLAIN.

A.
.As I noted in my Direct testimony, in late 2003 SBC and NuVox settled their collocation power dispute which was the subject of a pending complaint before this Commission (and other state commissions).  Certain provisions of that settlement – those that govern how collocation power and related HVAC charges were thereafter to be billed prospectively by SBC – needed to be implemented either via supplemental provisions to the collocation appendix of the parties’ interconnection agreement or via revisions to collocation tariff.  In that instance, SBC insisted that implementation occur via the collocation appendix and, so, the parties prepared and filed an amendment to their M2A interconnection agreement, which the Commission thereafter approved under Section 252(e) of the Telecommunications Act.  I know of at least one other CLEC Coalition member for which prospective implementation of resolution of a similar collocation power dispute occur via an interconnection agreement amendment (to the collocation appendix) with SBC’s acquiescence.   

Q.
HAS SBC TAKEN A CONSISTENT POSITION IN ITS NEGOTIATIONS, DPL AND TESTIMONY IN THIS CASE REGARDING THE INTERPLAY OF THE COLLOCATION TARIFF AND COLLOCATION APPENDICES?

A.  
No.  In its filed Decision Point List (“DPL”), SBC states flatly:  “The Commission should not allow CLECs to make additions, changes or deletions outside the context of a tariff proceeding.”  However, SBC itself offered a supplement to what is contained in the tariff’s current decommissioning language which the Coalition has accepted (with the exception of XO), thereby eliminating DPL Issue No. 5.  Similarly, in this proceeding, as well as in the K2A and O2A successor proceedings, SBC agreed to include the Coalition’s proposed language concerning the billing of redundant power in the interconnection agreement as well as the Coalition’s right to place BDFBs in collocated space.  It is apparent that SBC has routinely advocated supplementing the general collocation terms and conditions as specified in the tariff through interconnection agreement language, provided SBC agreed with the language.

Q.
BEYOND THESE INCONSISTENCIES AND THE ABANDONMENT OF THE CURRENT MISSOURI COLLOCATION PRACTICE, ARE THERE OTHER PROBLEMS ASSOCIATED WITH SBC’S PROPOSAL?

A.
Yes.  As I explained previously, SBC is seeking to create an either/or choice between the collocation tariff and SBC’s proposed 13-state collocation appendix.  While the Commission is familiar with the collocation tariff (having approved it after an extensive evidentiary investigation), SBC’s 13-state proposal (and its differences from the collocation tariff) has not been subjected to similar scrutiny and has not been detailed and justified in SBC’s direct testimony in this case.  As Ms. Krabill discusses in her testimony, SBC’s proposal includes some but not all provisions that track the tariff, it has changed other provisions and introduced new collocation charges without any related cost-support that would demonstrate TELRIC compliance.  Moreover, SBC’s injection of its 13-state proposal came so late in the negotiation process that it was not subjected to meaningful discussion among the parties prior to moving into the arbitration.  
Q.
MR. SMITH STATES, AT PAGE 52 OF HIS DIRECT TESTIMONY, THAT THE BASIS OF THIS DISPUTE IS THAT THE “CLECS ARE PROPOSING TO HAVE THE ABILITY TO SIMULTANEOUSLY UTILIZE BOTH THE COLLOCATION APPENDIX TO THE ICA (PHYSICAL AND VIRTUAL) PROPOSED BY SBC MISSOURI AND THE MISSOURI COLLOCATION TARIFF.”  HOW DO YOU RESPOND TO THAT ASSERTION?

A.
As I have noted, what Mr. Smith describes is the current practice in Missouri – i.e., the collocation tariff provides a general source of collocation rates, terms and conditions, but the parties are also permitted to address specific bilateral matters via supplemental provisions implemented – either through mutual agreement or arbitration -- via the collocation appendices to their interconnection agreements.  There is nothing wrong or unfair about that practice, and it is one to which SBC has not only acquiesced but, indeed, previously insisted upon.  It is also the practice to which SBC has voluntarily agreed in the recent Oklahoma and Kansas arbitration proceedings with the CLEC Coalition, wherein certain negotiated or arbitrated collocation terms and conditions (e.g., billing practices for collocation power/HVAC; BDFD deployment in collocation spaces) were agreed to be implemented via supplemental provisions to the collocation appendices to those interconnection agreements, notwithstanding the existence of state collocation tariffs similar to Missouri’s, and without SBC insisting that CLECs adopt SBC’s 13-state proposal.  Indeed, Mr. Smith admits (on page 52) that SBC’s proposal to have its new Collocation Appendix cover all aspects of collocation “is a different approach from SBC Missouri’s norm of pointing to the Collocation Tariff” --  hence acknowledging that SBC is attempting an entirely new approach to defining collocation terms, whereas the Coalition seeks to maintain the status quo.

Q.
MR. SMITH STATES THAT CLECS MUST ORDER FROM THE COLLOCATION TARIFF OR FROM THE SBC-PROPOSED COLLOCATION APPENDIX, BUT NOT BOTH.  DO YOU AGREE WITH THIS ASSERTION?

A.
No, I do not.  It simply constitutes a unilateral edict from SBC that is at odds with Missouri practice and with SBC’s position in Missouri and in the recent Oklahoma and Kansas arbitrations.
Q.
WHAT JUSTIFICATION DOES MR. SMITH OFFER FOR CREATING AN ALL-ENCOMPASSING APPENDIX THAT SUPPLANTS THE TARIFF?

A.
Mr. Smith states that SBC is proposing the new Appendix “to form a basis of consistency across its 13 state region and to be in line with all other 251 product offerings in the ICA that each have their terms, conditions, and rates outlined in appendices.”  While consistency across states has its virtues a general concept, the CLEC Coalition believes that the history on this issue in Missouri that produced a tariff as a general source of collocation rates, terms and conditions should not be ignored.  If SBC’s position is adopted CLECs will be pressured to move from the tariff to the 13-state proposal since it would be the only vehicle by which CLECs could obtain the supplemental protective provisions (e.g., collocation power billing; BDFB deployment) that SBC has otherwise substantively agreed to.  In other words, the practical result of adopting SBC’s position would be the abandonment of the collocation tariff that the parties (including SBC) and the Commission worked so hard to develop.  Moreover, SBC’s suggestion that consistency can be advanced by adopting its 13-state collocation appendix is a mere charade.  As I have noted, SBC’s proposal is inconsistent with the position it took in the O2A, K2A, and T2A successor proceedings.  Because SBC did not inject its 13-state collocation appendix proposal into the negotiations/arbitrations in those states, the resulting collocation frameworks in Oklahoma, Kansas and Texas will remain unchanged from the status quo and will be consistent with the current Missouri structure – i.e., a collocation tariff providing the general source of collocation rates, terms and conditions and supplemental bilateral provisions handled on a discrete issue basis as necessary via the parties’ respective collocation appendices.  Thus, contrary to Mr. Smith’s assertion, adoption of SBC’s position will actually create inconsistency between Missouri and surrounding SWBT region states that likewise have collocation tariffs.  
Q.
DO YOU HAVE ANY OTHER COMMENTS ON SBC’S PROPOSAL?

A.
Yes.  In our view the evident purpose of SBC’s proposal is to force CLECs to abandon the collocation tariff and move to SBC’s 13-state collocation appendix.  As I have noted, that 13-state proposal has not been proposed at a time or in a manner in which it could have been subjected to meaningful negotiations.  It has been presented in this arbitration without meaningful description or support by SBC regarding how it differs from the existing collocation tariff’s provisions.. While it is always “fair game” for revisions to be proposed to Commission-approved tariffs, the CLEC Coalition believes it is inappropriate to adopt an approach that will effectively abandon the collocation tariff, particularly in circumstances where the alternative – here, the SBC 13-state proposal – has not been substantively supported by its proponent and has not been presented for meaningful negotiations.  
Q.
Does this conclude your rebuttal collocation testimony?

A.
Yes. 
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