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Executive Summary


Edward J. Cadieux, Senior Regulatory Counsel for NuVox Communications, testifies as follows:

  
References to 271 and 272 commitments:  The current M2A contains the market-opening commitments that SBC made in order to receive a positive recommendation from the Commission to the FCC that SBC’s Missouri 271 application be approved.  Those commitments did not expire with the M2A unless SBC’s long-distance authority expires as well.


It is important that the 271 references currently in the M2A’s “Whereas” clauses be retained because these promises provide important checks and balances that create an incentive for SBC to treat CLECs as business partners, rather than as unwanted competitors.  Local competition will only be sustainable if SBC, the incumbent and still-dominant carrier, is required to conform to the characteristics of a “willing wholesaler.”  Until SBC finds it in its own best interests to willingly undertake interconnection obligations that facilitate a positive relationship with a CLEC, regulators will have to ensure that it does.  The Arbitrator in Oklahoma recently agreed with CLECs’ position that SBC’s 271 commitments should remain in the parties’ successor interconnection agreement.


“End User” as a defined term:  SBC proposes to define “End User” as an entity that does not include telecommunications carriers; SBC uses the defined term throughout the attachments of the agreement.  This is a problem because some instances of SBC’s use of the defined term “End User” are in a context that could be interpreted to mean that the ICA (including all of its component parts, such as the right to interconnect, the right to access to UNEs, collocation, etc.) are available to the CLECs only to the extent that the CLECs serve retail customers and not for service provided to wholesale customers.  There is no basis for a retail-only  restriction in federal or state law or regulations. There is nothing in the Telecommunications Act, in the FCC’s rules, or in Missouri state statutes or rules that purports to limit the incumbent LECs’ ICA obligations to CLEC service to retail customers only.  If Congress had intended a general restriction to limit interconnection, access to network elements, etc., solely to retail customers, it would have included that limitation directly in the statute.  It did not.  


With respect to FCC rules, SBC has an obligation to provide CLECs interconnection with its network “for the transmission and routing of telephone exchange traffic, exchange access traffic, or both” and to do so at any technically feasible point within its network, including at various specified points.  There is no interconnection limitation for retail service-only.    Similarly, with respect to network elements, under the Act and applicable FCC rules, the test for whether the incumbent LEC must make the facilities available as UNEs in particular circumstances depends on whether the CLEC is impaired otherwise, and there has been no blanket finding by the FCC of non-impairment for CLEC provision of service to wholesale customers unless the carrier seeks access to a UNE for the exclusive provision of mobile wireless services or interexchange service.  Because no such “retail service-only” limitation is to be found in the law, SBC has no right to insist upon inclusion of such a restriction in an arbitrated interconnection agreement.  It is also important to note that the current M2A has not been interpreted by the parties to be applicable solely for CLEC service to retail customers – i.e., this is a new restriction that SBC seeks to impose.  


Such a retail-only restriction would also be unreasonably discriminatory and patently anticompetitive because it would effectively restrict the CLECs to providing service to only a subset of the market – i.e., to retail customers only – when SBC operates under no such restriction.  SBC offers service to both retail and wholesale customers and it would be severely detrimental to competition and to consumers of communications services to restrict CLECs solely to the retail segment of the market.    


The Coalition’s position prevailed recently in Kansas, where the Arbitrator in the K2A successor proceeding noted that SBC has injected its defined term inappropriately throughout the interconnection agreement, while presenting unreliable authority to justify the definition.  Consequently, the Arbitrator adopted the CLEC Coalition’s position that the term should not be defined.

 
Contract Expiration:  The parties have proposed competing language concerning procedures to follow when the contract expires.  The primary difference is that the Coalition language addresses contingencies like the situation (such as that currently existing in Missouri) where the ICA may expire before a successor is in place.  The Coalition believes the successor contract should address this contingency based on experience to date.


Contractual Novation:  SBC’s proposed language concerning contractual novation is unnecessary in this agreement.  The contract already has an agreed provision in Section 39.1, stating the agreement supercedes any prior agreement, etc.  SBC’s additional clause proposed by SBC is therefore superfluous.  The Arbitrators in the K2A and O2A successor proceeding both agreed with the Coalition’s and struck SBC’s clause.
Introduction and Witness Qualification

Q.
PLEASE STATE YOUR NAME AND ADDRESS.

A.
My name is Edward J. Cadieux.  My business address is 16090 Swingley Ridge Road, Suite 450, Chesterfield, Missouri 63017.  I am employed by NuVox Communications (“NuVox”) in the position of Senior Regulatory Counsel.

Q.
PLEASE BRIEFLY OUTLINE YOUR EDUCATIONAL BACKGROUND AND RELATED EXPERIENCE.

A.
I graduated from Saint Louis University with a BA in Political Science in 1975, and obtained a JD from Saint Louis University School of Law in 1978.  I am licensed to practice law in the State of Missouri.  I have nearly twenty-five (25) years of experience in telecommunications law, regulation and policy in various regulatory attorney positions with state governmental agencies (Missouri Public Service Commission and Massachusetts Attorney General’s Office) and with several competitive telecommunications companies.  Since 1996 I have been specifically focused on issues related to local exchange service competition as in-house regulatory counsel for facility-based CLECs (Brooks Fiber Properties and, since 1999, NuVox Communications and its predecessor companies).

Q.
HAVE YOU PREVIOUSLY TESTIFIED IN REGULATORY PROCEEDINGS?

A.
Yes.  I have testified before the Arkansas, Florida, Illinois, Indiana, Kansas, Mississippi, Ohio, Oklahoma, and Tennessee commissions, in addition to this Commission. I most recently testified on behalf of the CLEC Coalition in the Kansas and Oklahoma proceedings considering an X2A successor agreement.

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
My testimony addresses several of the General Terms and Conditions (“GTC”) DPL issues raised by the CLEC Coalition in this proceeding, including SBC’s 271 commitments and ”end user” as a defined term.  

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex  communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (“Xspedius”) (collectively, the “CLEC Coalition”).

References to Section 271 and 272

· CLEC Coalition Issue 1:  Should the M2A successor interconnection agreements continue to reflect the commitments SBC made to the Commission and CLECs in order to obtain Section 271 relief?

Q.
WHY DO YOU BELIEVE YOUR INTERCONNECTION AGREEMENT WITH SBC SHOULD INCLUDE REFERENCES TO SECTIONS 271 AND 272 THAT ARE IN THE CURRENT M2A?
A.
The M2A embodies what were professed to be SBC’s market-opening commitments to this Commission, to CLECs, and to Missouri consumers during the Section 271 proceedings.  SBC relied upon the existence and contents of the five “2A” agreements to obtain Section 271 relief in Texas, Kansas, Oklahoma, Missouri and Arkansas. The commitments in the 2A agreements were the “stick” that was to provide balance for the “carrot” of long distance entry for SBC.  Unlike a standard interconnection agreement or “SGAT” (Statement of Generally Available Terms), the M2A includes the business rules arising from those commitments that were to “irreversibly open” the Missouri local market to competition.  SBC did not merely agree to keep the market open for the three year term of the M2A – that commitment is ongoing.
  SBC’s commitments were not made lightly; they were made following many months and hundreds, if not thousands, of hours of dialogue among representatives of the Commission, SBC and the CLECs, starting in Texas and continuing into Missouri and the other SWBT (now SBC Southwest Region) states.  In exchange for SBC’s promises, the Commission issued a positive recommendation to the FCC that SBC’s Missouri 271 application be approved.  The FCC’s order approving SBC’s Missouri application clearly relies upon the promises SBC made to the Missouri Commission and CLECs.  



SBC has benefited greatly from gaining entry into the long distance market by adding a substantial and growing stream of revenues that did not exist prior to approval of the M2A.  That benefit – like SBC’s Section 271 obligations – is on-going in nature.  The commitments SBC made do not “expire” because the M2A is about to expire, unless of course, SBC is willing to give up its concomitant right to provide in-region interLATA service.  SBC cannot have its cake and eat it too.  

Q.
IS IT YOUR POSITION THAT ALL THE 271 LANGUAGE IN THE M2A MUST REMAIN?

A.
No.  Obviously, some of the 271 language is now outdated or irrelevant, so it makes sense for those references to be removed or modified.  The CLEC Coalition urges, however, that the language which is still relevant in today’s market be maintained.  The Section 271 references, which are located in the “Whereas” clauses at the beginning of the General Terms and Conditions simply reflect the commitments SBC made to this Commission in order to gain entry to the long distance market.

Q.
IS THIS GT&C ISSUE DIFFERENT FROM THE 271 ISSUE RAISED IN THE UNE PORTION OF THE PROCEEDING?

A.
Yes, very much so.  Other portions of this proceeding address incorporating the 271 checklist items into the interconnection agreement.  What we are seeking in General Terms and Conditions, however, is simply a statement in the “Whereas” clauses that acknowledges the process SBC went through to gain its Section 271 authority, and the market-opening commitments it made at that time.


SBC, as the incumbent, continues to be dominant in the local market and controls access to the public switched telephone network.  Due to its legacy position as an ILEC, SBC has a network funded by the public.  But no competitor could duplicate SBC’s network without similar government-authorized subsidies. Consequently, CLECs need interconnection from SBC much more than SBC needs anything from CLECs.  



Over the last year, it has become abundantly clear to CLECs that SBC mistakenly sees its 271 commitments as a one-time event that will expire along with each of the 2A agreements.  We believe that local competition will only be sustainable if SBC, the incumbent and still-dominant carrier, is required to conform to the characteristics of a “willing wholesaler.”  Until SBC finds it in its own best interests to willingly undertake interconnection obligations that facilitate a positive relationship with a CLEC, regulators will have to ensure that it does.

Q.
HAS THERE BEEN A SUPPORTIVE RULING ON THIS ISSUE IN OKLAHOMA?

A.
Yes.  The Arbitrator in the O2A successor proceeding adopted the CLEC Coalition’s position that the references to SBC’s 271 commitments should remain in the parties’ successor interconnection agreement.

Definition of “End User”
· CLEC Coalition Issue 23:  Should the phrase “End User” be explicitly defined in this ICA?

Q.
WHY DO YOU OBJECT TO THE USE OF “END USER” IN THE PARTIES’ AGREEMENT?

A.
We do not object to it as long as the term is not applied in a manner that limits CLECs’ ability to interconnect with SBC for purposes of providing wholesale telecommunications services. Rather than leaving the term “end user” undefined, however, SBC proposes to define “End User” in a manner that excludes other telecommunications carriers.  If SBC’s intent is to limit the applicability of the ICA to instances where the CLEC is serving only retail customers – as opposed to also including wholesale customers – then the Coalition objects to such a limitation.

Q.
ON WHAT SPECIFIC BASES DO YOU OBJECT TO SBC’S USE OF THE TERM “END USER” IN THIS LIMITING MANNER?

A.
We are concerned because some instances of SBC’s use of the defined term “End User” are in a context that could be interpreted to mean that the ICA (including all of its component parts, such as the right to interconnect, the right to access to UNEs, collocation, etc.) are available to the CLECs only to the extent that the CLECs serve retail customers and not for service provided to wholesale customers.  

Q.
WOULD THAT TYPE OF RESTRICTION BE CONSISTENT WITH FEDERAL AND STATE LAW AND REGULATIONS? 

A.
No, it would not. There is no basis for that type of restriction in federal or state law or regulations.  There is nothing in the Telecommunications Act, in the FCC’s rules, or in Missouri state statutes or rules that purports to limit the incumbent LECs’ ICA obligations to CLEC service to retail customers only.  If Congress had intended a general restriction to limit interconnection, access to network elements, etc., solely to retail customers, it would have included that limitation directly in the statute.  It did not.  



With respect to FCC rules, SBC has an obligation to provide CLECs interconnection with its network “for the transmission and routing of telephone exchange traffic, exchange access traffic, or both” and to do so at any technically feasible point within its network, including at various specified points.  There is no interconnection limitation for retail service-only.  (See 47 C.F.R. § 51.305.)  Similarly, with respect to network elements, under the Act and applicable FCC rules, the test for whether the incumbent LEC must make the facilities available as UNEs in particular circumstances depends on whether the CLEC is impaired otherwise, and there has been no blanket finding by the FCC of non-impairment for CLEC provision of service to wholesale customers unless the carrier seeks access to a UNE for the exclusive provision of mobile wireless services or interexchange service.  (See 47 C.F.R. § 51.309.)  Indeed, the FCC’s UNE rules specifically provide that incumbent LECs “shall not impose limitations, restrictions, or requirements on the request for, or the use of, unbundled network elements for the service a requesting telecommunications carrier seeks to offer,” except with respect to specific limitations contained in those rules.  There is no retail service-only restriction to be found in the UNE rules.  Because no such “retail service-only” limitation is to be found in the law, SBC has no right to insist upon inclusion of such a restriction in an arbitrated interconnection agreement.  It is also important to note that the current M2A has not been interpreted by the Parties to be applicable solely for CLEC service to retail customers – i.e., this is a new restriction that SBC seeks to impose.  

Q.
DO YOU HAVE ANY OTHER REASONS FOR OPPOSING SBC’S USE OF THE TERM “END USER” IN A CONTEXT THAT WOULD RESTRICT THE AVAILABILITY OF THE ICA AGAINST CLEC PROVISION OF SERVICES TO WHOLESALE CUSTOMERS?

A.
Yes.  Such a restriction would be unreasonably discriminatory and patently anticompetitive because it would effectively restrict the CLECs to providing service to only a subset of the market – i.e., to retail customers only – when SBC operates under no such restriction.  SBC offers service to both retail and wholesale customers and it would be severely detrimental to competition and to consumers of communications services to restrict CLECs solely to the retail segment of the market.    

Q.
HAS THERE BEEN A SUPPORTIVE RULING ON THIS ISSUE IN KANSAS?

A.
Yes.  The Arbitrator in the K2A successor proceeding noted that SBC has injected its defined term inappropriately throughout the interconnection agreement, while presenting unreliable authority to justify the definition.  Consequently, the Arbitrator adopted the CLEC Coalition’s position that the term should not be defined.

Contract Expiration

· CLEC Coalition Issue 4(a):  What terms and conditions should apply to the contract after expiration, but before a successor ICA has become effective?

Q.
WHY DO YOU BELIEVE THE COALITION’S LANGUAGE CONCERNING EXPIRATION OF THIS CONTRACT IS PREFERABLE TO SBC’S PROPOSAL?

A.
The most important difference in the Parties’ positions is language to cover the situation where outside forces, such as pending regulatory action, causes a delay in the arbitration of a new interconnection agreement.  In that case, the existing agreement would be extended until the arbitration is complete.  This provision would therefore cover situations such as whose which have just occurred in the X2A proceedings, where the FCC’s impending TRRO order caused negotiation and arbitration problems that required various difficult resolutions to prevent termination of the contract during the period that the UNE provisions were being arbitrated.  Should such an eventuality occur again, the agreement will simply continue until the successor agreement is in place.

Contractual Novation

· CLEC Coalition Issue 21:  Should this successor ICA be left silent as to whether it constitutes a contractual novation of the predecessor contract?

Q.
DO YOU BELIEVE SBC’S PROPOSED LANGUAGE CONCERNING CONTRACTUAL NOVATION IS NECESSARY IN THIS AGREEMENT?

A.
No.  The contract already has an agreed provision in Section 39.1, stating the agreement supercedes any prior agreement, etc.  The additional clause proposed by SBC is therefore superfluous.  The Arbitrators in the K2A and O2A successor proceeding both agreed with the Coalition’s and struck SBC’s clause. 
Q.
DOES THIS CONCLUDE YOUR INITIAL TESTIMONY ON GENERAL TERMS AND CONDITIONS?

A.
Yes, it does.

� 	While the FCC has recently pared back BOC Section 271 unbundling requirements by relieving unbundling obligations for what the FCC refers to as “broadband elements” -- i.e., Fiber to the Home (“FTTH”) loops; Fiber to the Curb (“FTTC”) loops; the packetized portion of hybrid loops; and packetized switching –  other Section 271 obligations remain operative.  See generally In the Matters of Petition For Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.C. § 160(c), et al., WC Docket No. 01-338, 03-235, 03-260, and 04-48, Memorandum Opinion and Order (rel. October 27, 2004).   
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