BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Determination of Prices
)
Case No. TO-2002-397

of Certain Unbundled Network Elements
)

MCI WORLDCOM COMMUNICATIONS, INC.’S

BROOKS FIBER COMMUNICATIONS OF MISSOURI, INC.’S AND

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC’S

PRELIMINARY BRIEF IN RESPONSE TO COMMISSION’S

ORDER DIRECTING FILING


COME NOW MCI WorldCom Communications, Inc., Brooks Fiber Communication of Missouri, Inc. and MCImetro Access Transmission Services, LLC (hereinafter MCI) and for their Preliminary Brief in response to the Commission’s April 16, 2003 Order Directing Filing regarding the impact of the FCC’s Triennial Review on the instant proceeding, state:

As a threshold matter, the FCC has not yet issued its actual order in its Triennial Review proceeding.  The only guidance from the FCC is a press release announcing in general terms the import of the yet-to-be-released order.  While it is premature to fully and specifically address the impact of the Triennial Review absent the FCC’s order on this case, there are some general statements in the FCC’s press release that are instructive.


The Triennial Review proceeding does not—and should not—impact this proceeding.  First, the FCC did not abandon the TELRIC costing standard, a standard that was recently upheld by the United States Supreme Court.    TELRIC continues to be the standard for establishing UNE prices.  Secondly, local switching (i.e. UNE-P) will be around at a minimum for three years.  The FCC stated that competitive carriers were presumptively impaired, operationally and economically, without local switching.  The FCC also said that the states have nine months to make a state-specific determination whether that presumption is justified.  Even if the PSC were to conclude there is no impairment, there will be a three-year phase out of local switching.  Accordingly, this Commission should proceed with a reexamination of loop and switching rates as recommended by MCI.  Third, Missouri, as all states, may exert its own independent authority to determine what is an unbundled network element, as have other states regarding various UNEs.


Even after the issuance of the FCC’s press release, courts have confirmed that independent state action on unbundled elements is permissible, so long as the states do not act to prevent a carrier from taking advantage of sections 251 and 252 of the Telecommunications Act of 1996.  See, e.g., Michigan Bell Telephone Co. d/b/a Ameritech Michigan v. MCImetro Access Transmission Serv., ___F.3d___(6th Cir. 2003), 2003 WL 909978 (March 10, 2003).  The Sixth Circuit held:  “The [state] commission can enforce state law regulations, even where those regulations differ from the terms of the Act or an interconnection agreement, as long as the regulations do not interfere with the ability of new entrants to obtain services.”  Id. at *9.  The Vermont Supreme Court previously affirmed state authority to impose unbundling requirements beyond those established by the FCC.  See In re Petition of Verizon New England d/b/a Verizon Vermont, 795 A.2nd 1196 (Vt. 2002).


Congress has not explicitly preempted the ability of states to regulate the field of telecommunications.  To the contrary, Congress forbade the FCC from precluding the ability of state commissions from enforcing local market-opening policies and rules.  See Sections 251(d)(3), 252(e)(3), and 261(b).  The FCC does not have authority to stop states from unbundling network elements.


This Commission should exercise its lawful authority and proceed with this case.  This case was opened over a year ago at the behest of MCI.  The Triennial Review does not appear to limit this Commission’s ability to move forward in this proceeding and reexamine loop and switching rates in Missouri.
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