Agreement to Own, Operate, and Maintain Wastewater Treatment Facility

This Agreement to Own, Operate, and Maintain Wastewater Treatment Facility
(Agreement) is made and entered into thjs/_}Z/ day of March, 2007, by and between EMC of
St. Charles LL.C (EMC), a Missouri limited liability company with its principal place of
business at 1001 Boardwalk Springs Place, O’Fallon, Missouri 63368, and Triad Development
Company (Triad), a Missouri corporation with its principal place of business at 135 Triad

West Drive, O’Fallon, Missouri.

RECITALS

Pursuant to that certain Agreement for Design and Construction of Wastewater
Treatment Facility entered into on March/‘i, 2007, between Triad Development Company
and EMC (a copy of which is attached hereto as Exhibit A and made a part hereof), EMC has
agreed to own the wastewater treatment facility (WWTF) at Jaxson Estates Subdivsion (the
Subdivision), in St. Charles County, Missouri upon obtaining a Certificate of Convenience and
Necessity from the Missouri Public Service Commission (PSC) to operate as a sewer
corporation for the WWTTF at the Subdivision. (The WWTF is more fully described in State of
Missouri, Department of Natural Resources Construction Permit No. 22-7044, attached hereto
as Exhibit B and made a part hereof.) EMC intends, upon obtaining such Certificate, to accept
control of and responsibility for the WWTF, and to operate and maintain the WWTF subject to

PSC regulation and as the Continuing Authority under a Missouri State Operating Permit. The
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purpose of this Agreement is to provide for EMC to seek certification by the PSC in order to
qualify as the Continuing Authority for the WWTF as required by the ordinances of St.

Charles County, Missouri.

In consideration of the mutual covenants and agreements set forth herein, EMC and

Triad agree as follows:

1. PSC Application. Promptly following the execution of this Agreement, but in not

more than fifteen (15) business days from the date of this Agreement, EMC shall submit an
application to the PSC for a Certificate of Convenience and Necessity to operate as a sewer
corporation for the WWTTF at the Subdivision. EMC acknowledges receipt from Triad of the
sum of $8,000 to reimburse EMC for its costs to start up the WWTF and comply with PSC

procedures.

2. Operation as Continuing Authority. If (i) the PSC grants EMC a Certificate of

Convenience and Necessity to operate the WWTF and approves a tariff (to include a schedule
of rates), each on terms acceptable to EMC, in its sole discretion, and (ii) Triad fully performs
its duties under the Agreement for Design and Construction of Wastewater Treatment Facility
(Exhibit A), then in such events EMC agrees that it shall file for a Missouri State Operating
Permit (Operating Permit), from the State of Missouri Department of Natural Resources and,

upon obtaining the Operating Permit, thereafter own, operate, and maintain the WWTF as the
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Continuing Authority in accordance with the statutes and regulations of the State of Missouri,

and the ordinances of St. Charles County, Missouri.

3. Entire Agreement, Counterparts and Amendments. This Agreement shall constitute

the entire Agreement between the Parties pertaining to the subject matter hereof and
supercedes all other prior agreements, representations and understandings, both written and
oral, except to the extent incorporated in this Agreement. This Agreement may be executed in
any number of counterpart copies, each of which shall be deemed an original, but which
together shall constitute a single instrument. No amendment, modification or alteration of the
terms or provisions of this Agreement shall be binding unless the same shall be in writing and
duly executed by the Parties hereto, except that any of the terms or provisions of this
Agreement may be waived in writing at any time by the Party which is entitled to the benefits
of such waived terms or provisions. No waiver of any of the provisions of this Agreement
shall be deemed to or shall constitute a waiver of any other provision hereof (whether or not
similar). No delay on the part of any Party in exercising any right, power or privilege

hereunder shall operate as a waiver thereof.

4. Notice. Notice under this Agreement shall be deemed to have been properly given
when addressed as provided below, and shall be deemed effective (except as otherwise
provided in this Agreement) (i) upon receipt or receipt and refusal if sent by first class mail,
return receipt requested, registered or certified; (ii) one (1) business day after being sent by an

overnight courier service; or (iii) when received if sent by facsimile as confirmed by an
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electronically generated facsimile confirmation. Each Party shall have the right to change its

address by giving the other Party written notice thereof.

Notices required to be given to Triad shall be addressed to:

Triad Development Company
135 Triad West Drive
O’Fallon, Missouri 63366
Attention: John Stetzel

Notices required to be given to EMC shall be addressed to:

EMC of St. Charles LLC

c/o Environmental Management Corporation
1001 Boardwalk Springs Place

O’Fallon, MO 63368

Attention: Contract Administrator

5. Dispute Resolution.

a. Disputes, claims, or other matters in question solely between Owner and EMC arising
out of or relating to this Agreement or the breach thereof, that do not involve others, will
first be attempted to be resolved by negotiation. If the dispute cannot be resolved by
negotiation, then the parties agree to endeavor to resolve the dispute by non-binding
mediation under the Construction Industry Mediation Rules of the American Arbitration
Association then in effect, or by using another mediator and other procedures approved
by both parties. If non-binding mediation is unsuccessful, then the dispute will be

decided by litigation in any court of competent jurisdiction.
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b. The Prevailing Party in any dispute that is resolved by litigation will be entitled to

recover its attorneys' fees and costs.

c. “Prevailing Party” is the party whose claim or defense is proven by an award or
judgment, upheld through any applicable appeal, which in the case of the plaintiff is
proven if the award or judgment exceeds defendant’s last offer of settlement prior to
commencement of the proceeding by more than 10%; and, in the case of the defendant,
is proven if the award or judgment against defendant is at least 10% less than plaintiff’s
last offer of settlement prior to commencement of the proceeding. If the plaintiff does
not make an offer of settlement, it will be assumed that its offer is the amount of its
demand. If the defendant does not make an offer of settlement, it will be assumed that
its offer is one dollar. It is understood that in some instances both parties will be the
Prevailing Party, in which case each party will bear its own attorneys’ fees and
expenses. If the matter involves counterclaims for monetary damages, this definition
of Prevailing Party will not apply and the court may determine, at its discretion, if
attorneys’ fees and costs should be paid by a party based on the extent to which the
party made good faith settlement attempts as determined by the relationship of

settlement offers to the final outcome.

d. This Agreement shall be governed by the law of Missouri.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of

the day and year first above written by their duly authorized officers or representatives.

“Triad,,

Triad Development Company

o) (005 (s

Title: (Pgs,m,(,"‘

‘6EMC”

EMC of St. Charles LLC

By: &I{I/Wﬁmlé/ 4/(’//7%/9///
Title: /Mﬂu
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Exhibit A

AGREEMENT FOR DESIGN AND CONSTRUCTION OF WASTEWATER
TREATMENT FACILITY

This Agreement is made and entered into this 14th day of March, 2007, by and between Triad
Development Company (Triad), a Missouri corporation with its principal place of business at 135
Triad West Drive, O’Fallon, Missouri, and EMC of St. Charles LLC, a Missouri limited liability
company (EMC).

In consideration of the mutual covenants and agreements set forth herein, EMC and Triad agree as
follows:

ARTICLE 1
GENERAL PROVISIONS

Triad agrees to furnish or arrange for the architectural, engineering and construction services set
forth herein and required for completion of the Project.

1.1 Definitions

1.1.1 The Project is the design and construction of the wastewater treatment facility described
and referred to in State of Missouri, Department of Natural Resources, Construction Permit No
22-7044, attached to and made a part of this Agreement as Exhibit A (the DNR Construction
Permit), to be located on property of Jaxson Estates Home Owners Association, Inc. situated in
the Jaxson Estates residential subdivision in St. Charles County, Missouri.

1.1.2 The Work is the design and/or construction services required to complete the Project.

1.1.3 The Contract Documents, which constitute the entire Agreement between EMC and Triad,
consist of:

.1 This Agreement and all exhibits hereto
Final design drawings, construction working drawings and specifications. Triad has
furnished drawings prior to the execution of this Agreement, and will modify them to
include phosphorous removal capabilities in accordance with St. Charles County
requirements.

.3 Change Orders.

4 Written amendments to this Agreement.

1.1.4 In the event of any inconsistency between provisions of the Contract Documents, the
inconsistency shall be resolved by giving precedence first to this Agreement and then to the above
documents in the order listed.
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1.2 Extent of Agreement

The Contract Documents represent the entire agreement between EMC and Triad and supersede all
prior negotiations, representations or agreements. This Agreement shall not be superseded by any
provisions of the documents for construction and may be amended only by written instrument signed
by both EMC and Triad.

ARTICLE 2
TRIAD'S RESPONSIBILITIES

2.1 Triad's Services

Triad shall furnish or arrange for the following services for execution and completion of the
Agreement, which shall constitute the "Work," through its employees or subcontractors.

2.1.1 Triad shall provide the architectural and engineering design for the Project in accordance with
the laws of the State of Missouri, and furnish the plans and specifications to EMC for its review and
approval, in writing, before commencing construction. The plans and specifications will be
consistent with those identified in the DNR Construction Permit. Upon completion, the Project will
provide wastewater treatment that complies with the requirements of the State of Missouri and the
ordinances of St. Charles County, Missouri.

2.1.2 Triad will secure the construction building and all other permits necessary for the construction
of the Project.

2.1.3 Triad will provide EMC with a firm design and construction schedule for the Project. This
Schedule shall indicate the approximate dates for the starting and completion of the various stages of
the design and construction, and shall contain the necessary information to allow EMC to monitor
the progress of the Work. It shall be revised as required by the conditions of the Work and those
conditions and events which are beyond Triad's control.

2.1.4 Triad will provide all materials and equipment, supervision, inspection, testing, labor, tools,
construction equipment and specialty items necessary to execute and complete construction of the
Project.

2.1.5 Triad shall take necessary precautions for the safety of its employees on the Work, and shall
comply with all applicable provisions of federal, state and municipal safety laws and shall include in
all subcontracts provisions which require its subcontractors to be responsible for the safety of their
employees on the Work, and to comply with all applicable provisions of federal, state and municipal
safety laws.

2.1.6 Triad shall give notices and comply with laws, ordinances, rules, regulations and lawful orders
of public authorities relating to the Project.
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2.1.7 Triad shall pay royalties and license fees required by the Work. Triad shall defend suits or
claims for infringement of patent rights and shall save EMC harmless from loss on account thereof.

2.1.8  Triad shall furnish, for the site of the Project, to the extent it deems necessary for
construction, topographical surveys describing the physical characteristics; soils reports and
subsurface investigations. Triad shall furnish EMC, at or before Substantial Completion, evidence of
legal limitations, utility locations, and a legal description, including a property survey and Project
benchmark, and warrant the accuracy of such information.

2.1.9 Triad shall secure and pay for necessary approvals, easements, access rights, assessments and
charges required for the construction, connection, and use of the Project by EMC. These shall be
included with the final design documents submitted to EMC for its approval. Triad shall furnish such
legal services as may be necessary for providing the items set forth in this paragraph 2.1.9.

2.1.10 Triad shall pay for all utility connection tap-on and impact fees and special facility charges
rendered by utilities for connection of permanent utility services to the Project.

2.1.11 Triad shall keep the premises of the Project free from the accumulation of trash and other
debris caused by Triad's operations. At the completion of the Work, Triad shall remove from the
Project its tools, surplus materials, construction equipment and machinery.

2.1.12 Triad shall prepare Change Orders for EMC's approval and execution in accordance with this
Agreement.

2.1.13 Triad shall maintain in good order at the site one record copy of the drawings, specifications,
product data, samples, shop drawings, Change Orders and other Modifications, marked currently to
record major changes made during construction. These shall be delivered to EMC upon completion
of the Project and final payment.

2.1.14 Triad shall furnish commissioning and start-up services to demonstrate that the Project
performance complies with the wastewater treatment requirements and limitations applicable to the

Project, and will diligently furnish all work necessary to achieve such compliance.

2.2 Warranties and Completion

2.2.1 Triad warrants to EMC that all materials and equipment furnished under this Agreement will
be new, unless otherwise specified, and that all construction work will be of good quality, free from
improper workmanship and defective materials. This warranty does not include defects caused by
EMC modifications, abuse, improper maintenance or operation. Triad agrees to correct all work
performed by it under this Agreement which proves to be defective in material or workmanship
within a period of one (1) year from the date of Substantial Completion as defined in paragraph
5.2.1, provided that this warranty covers equipment, accessories and parts manufactured by others
only to the extent of liability to Triad on the part of the manufacturer thereof, and no warranty is
provided for EMC provided equipment. Any warranty or guarantee obtained by Triad from any such
manufacturer shall be deemed to have been obtained for the benefit of EMC and Triad.
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2.2.2 Triad will secure required certificates of inspection, testing or approval required for
construction and deliver them to EMC.

2.2.3 Triad will collect all equipment manuals and deliver them to EMC, together with all written
warranties from equipment manufacturers, and Triad will have no further obligation with respect to
them.

2.2.4 Triad expressly warrants that the Project, when completed, will provide wastewater treatment
performance that meets or exceeds the requirements and limitations set forth in draft Missouri State
Operating Permit No. MO-0132373, or any final Missouri State Operating Permit, and as required by
St Charles County, Missouri ordinance.

2.2.5 Triad will convey to EMC good and marketable title to the Project, free and clear of all liens,
by Bill of Sale or Deed of Dedication, as EMC may reasonably require, on the Date of Final
Completion, subject to EMC’s Contingency as set forth in paragraph 3.5.

ARTICLE 3
EMC'S RESPONSIBILITIES

3.1 EMC shall provide full information regarding its requirements for the Project.

3.2 EMC shall designate a representative who shall be fully acquainted with the Project, and have
authority to approve changes in the scope of the Project, render approvals and decisions promptly,
and furnish information expeditiously and in time to meet the dates set forth in the Schedule. EMC's
designated representative is Jay Hanna.

3.3 IfEMC becomes aware of any fault or defect in the Work or nonconformance with the Drawings
or Specifications, it shall give prompt written notice thereof to Triad.

3.4 EMC shall have no contractual obligation to Triad's subcontractors and shall communicate with
such subcontractors only through Triad.

3.5 Upon Final Completion of the Project, EMC will accept conveyance of ownership of the Project
by deed of dedication or bill of sale, at EMC’s option, subject to the condition (EMC’s Contingency)
that EMC shall have received a Certificate of Convenience and Necessity from the Missouri Public
Service Commission to operate as a sewer corporation for the Project, and a tariff (to include a
schedule of rates) pertaining to the Project, and an Operating Permit from the Missouri Department
of Natural Resources (DNR), and any other permits or authorizations required by law for the lawful
operation of the Project (Authorizations), each on terms acceptable to EMC in its sole discretion.. If
EMC does not obtain all such Authorizations on terms acceptable to EMC, in EMC’s sole discretion,
within one hundred twenty (120) days of the date of Substantial Completion, or if EMC determines
at any time prior to Final Completion that PSC or DNR approval cannot be obtained on conditions
acceptable to EMC, then EMC may, at its sole election, terminate this Agreement upon written
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notice to Triad, without further liability. In the event of such termination by EMC, EMC will execute
such documents as Triad may reasonably require to release, and convey to Triad, any interest,
whether legal or equitable, that EMC may have in the Project arising from this Agreement.

ARTICLE 4
SUBCONTRACTS

4.1 All portions of the Work that Triad does not perform with its own forces shall be performed
under subcontracts. Triad shall select competent subcontractors and shall be responsible for the
management of the subcontractors' performance of their work.

4.2 A Subcontractor is a person or entity which has a direct contract with Triad to perform any work
in connection with the Project. The term Subcontractor does not include any separate contractor

employed by EMC or the separate contractors' subcontractors.

4.3 No contractual relationship shall exist between the EMC and any subcontractor of Triad.
ARTICLE 5
CONTRACT TIME SCHEDULE AND SUBSTANTIAL AND FINAL COMPLETION
5.1 Contract Time
5.1.1 The Work to be performed under this Agreement shall be commenced on or about the date that
a land use permit and a construction permit are obtained from St. Charles County, and shall be

finally complete in accordance with the Schedule provided pursuant to Paragraph 2.1.3.

5.1.2 The term day as used in the Contract Documents shall mean calendar day, unless otherwise
specifically designated.

5.2 Substantial Completion

5.2.1 The Date of Substantial Completion of the Project or a designated portion thereof is the date
when construction is sufficiently complete in accordance with the Drawings and Specifications
(including meeting all performance requirements set forth in the specifications and permits for the
Project) so EMC can utilize the Project for the use for which it is intended.

5.2.2 The Date of Substantial Completion shall be established by a Certificate of Substantial
Completion signed by EMC and Triad. This Certificate shall also list the items to be completed or
corrected (if any) and fix the time for their completion and correction.
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5.3 Final Completion

5.3.1 The Date of Final Completion of the Project is the date when construction is fully complete in
accordance with the Drawings and Specifications, and the Project is fully commissioned and meets
all applicable performance requirements. The date of Final Completion shall be established by a
Certificate of Final Completion signed by EMC and Triad, and shall state their respective
responsibilities for security, maintenance, heat, utilities, damage to the Work and insurance.

5.4 Commencement of Warranties

5.4.1 Warranties called for by this agreement or by the Drawings and Specifications shall commence
on the Date of Substantial Completion of the Project, as reflected by the Certificate of Substantial
Completion.

5.5 Delays

If Triad is delayed at any time in the progress of the Project by any act or neglect of EMC, by any
separate contractor employed by EMC or by the action of any governmental agency or regulatory
body, or by changes ordered in the Project, or by labor disputes, fire, unusual delay in transportation,
unusual delay in issuance of building permits or zoning or utility services, unusual delay or shortages
in material supplies, adverse weather conditions not reasonably anticipatable, unavoidable casualties,
acts of God, or any other causes beyond Triad's control, then the Schedule shall be extended for the
period of such delay upon application therefor by Triad.

ARTICLE 6
CONTRACT PRICE
6.1 EMC shall pay Triad the Lump Sum amount of One Hundred Dollars ($100.00) (Contract Price)
for Triad’s entire performance of this Agreement.
ARTICLE 7
CHANGES IN THE PROJECT

7.1 Change Orders

Any work not contained in the Contract Documents shall be a change and shall be performed by
Triad only pursuant to a written Change Order to this Agreement issued by EMC.

7.2 Concealed, Unknown or Hazardous Conditions

Triad expressly assumes all risks and costs of (1) subsurface or otherwise concealed physical
conditions which differ materially from those indicated in the Contract Documents or (2) unknown
physical conditions of an unknown nature, which differ materially from those ordinarily found to
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exist and generally recognized as inherent in construction activities of the character provided for in
the Contract Documents. EMC shall have no responsibility to compensate Triad on account of such
conditions.

7.3 Regulatory Changes

7.3.1 Trad shall, at its sole cost and expense, make changes in the Work necessitated by the
enactment or revision of codes, laws or regulations subsequent to the date of this Agreement.

[Article 8 omitted intentionally]

ARTICLE 9
PAYMENT TO TRIAD

9.1 Contract Price shall be paid to Triad in one Final Payment. For purposes of Final Payment, the
procedure under this Agreement will be as follows:

9.1.1 Triad shall give written notice to EMC upon Substantial Completion of the Project. The
parties, within five (5) days of receipt of such notice, shall determine on the basis of a joint
inspection that the Work is substantially complete. Triad shall then prepare a Certificate of
Substantial Completion for execution by the parties which shall establish the date of Substantial
Completion, and shall list the items of Work (punch list) to be corrected or completed.

9.1.2 Triad shall, as soon as possible, correct or complete the items of work noted on the punch list
without additional expense to EMC. EMC's Representative shall inspect the corrected or completed
items of work within five (5) days after notice of correction or completion of each such item of work
and if acceptable, shall issue a written notice of acceptance of such items of work to Triad.

9.1.3 Following full completion of the Work and final inspection and acceptance of the Work by
EMC's Representative, and subject to EMC’s contingency as set forth in paragraph 3.5, Triad shall
submit a final Application for Payment for the entire Contract Price. Upon final payment, Triad will
issue a duly executed final waiver of lien.

9.2 The making of final payment shall constitute a waiver of all claims by EMC except those arising
from unsettled liens, defects in materials or workmanship appearing after final inspection, or any
breach of continuing obligation on the part of Triad.

ARTICLE 10
INDEMNITY AND INSURANCE

10.1 Indemnity

10.1.1 Triad shall indemnify EMC against all claims and suits by third parties for loss of or damage
to property, or personal injury, including death, to persons, and from all judgments recovered
therefor, and from all expenses for defending such claim or suit, including court costs and attorney's
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fees, which result from the negligent acts, errors or omissions of Triad. Triad shall have no duty to
indemnify EMC hereunder against claims arising as a result of EMC's sole or contributing
negligence. In no event shall Triad be responsible, under this paragraph or otherwise, for any
indirect or consequential damages of any kind.

10.2 Triad's Insurance

Triad shall purchase and maintain the following insurance to cover its operations under this
Agreement whether such operations be by itself or by any Subcontractor or by anyone directly or
indirectly employed by any of them, or by anyone for whose acts any of them may be liable:

Workers' Compensation Insurance in full compliance with workers' compensation laws of
the states within which any part of the Work is to be performed, together with employer's
liability coverage with minimum limits of liability in the amount of $100,000 for each
occurrence.

ARTICLE 11
TERMINATION OR SUSPENSION

11.1 Termination by EMC

11.1.1 Termination by EMC for Cause.

If Triad defaults or persistently fails or neglects to carry out the Work in accordance with the
Contract Documents or fails to perform the provisions of this Agreement, EMC may give written
notice that EMC intends to terminate this Agreement. If Triad fails to correct or commence and
diligently pursue correction of the defaults, failure or neglect within seven (7) days after being given
notice, EMC may then give a second written notice and, after an additional seven (7) days, EMC
may, without prejudice to any other remedy, make good such deficiencies and may deduct the cost
thereof from the payment due Triad or, at EMC's option, may terminate this Agreement.

11.1.2 Termination By EMC for Convenience.

In addition to termination under Article 11.1.1, EMC may terminate this Agreement pursuant to
Article 3.5 upon ten (10) days written notice to Triad. EMC shall neither assume nor become liable
for obligations, commitments and unsettled claims that Triad has previously undertaken or incurred
in connection with said Work, actual cancellation penalties for outstanding contracts and undelivered
materials or equipment on order, or any demobilization costs.

8
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ARTICLE 12
MISCELLANEOUS

12.1 Successors and Assigns

12.1.1 This Agreement shall be binding on the successors, assigns, and legal representatives of EMC
or Triad. Neither party shall assign, sublet or transfer an interest in the Agreement without the
written consent of the other.

12.2 Governing Law

12.2.1 This Agreement shall be governed by the law in effect at the location of this Project.

“EMC”

EMC of St. Charles LLC

“TRIAD”

Triad Development Company

PR Q ot

Title: "t hes , DenT—
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MISSOURI CLEAN WATER COMMISSION

MISSOURI STATE OPERATING PERMIT
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