BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of an Investigation into a Pending ) Case No. EQ-2004-0224
Sale of Assets of Aquila, Inc. )

ORDER REGARDING TRANSCRIPT

On March 1, 2004, Aquila, Inc., filed a Notice designating which parts of the
in-camera transcript (Volume 2) may now be made public. On March 2, 2004, Aquila
provided the parties and the Regulatory Law Judge with a copy of Volume 2 of the
transcript with the portions of the transcript that need to remain highly confidential removed.
A copy of that document is attached to this notice as Attachment A. Any party may file
responses or objections to this attachment no later than March 12, 2004.

IT IS THEREFORE ORDERED:

1. That the portions (Attachment A} of the transcript, Volume 2, previously
marked as highly confidential, are now made public.

2. That responses or objections to Attachment A may be filed no later than

March 12, 2004.




3. That this order shall become effective on March 4, 2004.

BY THE COMMISSION

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge

(SEAL)

Vicky Ruth, Senior Regulatory Law
Judge, by delegation of authority pursuant
to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,
on this 4th day of March, 2004.




LAW OFFICES

BRYDON, SWEARENGEN & ENGLAND

PROFESSIONAL CORPORATION
OAVID V.G. BRYDON 312 EAST CAPITOL AVENUE DEAN COOPER
JAMES C SWEARENGEN P.0. BOX 456 ) CHARLES E. SMARR
WILLIAM R. ENGLAND, 111 JEFFERSON CITY, MISSOURI 65102-0456 MARK G. ANDERSON
JOHNNY K. RICHARDSON TELEPHONE (573) 635-7166 BRIAN T. MCCARTNEY
GARY W, DUFFY FACSIMILE (573) 635-0427 GREGORY C. MITCHELL
PAUL A, BOUDREAL Emaill: PAULB@BRYDONLAW.COM DIANA C. FARR
SONDRA B. MORGAN JANET E WHEELER

]L‘@EEVQ OF COUNSEL
_d %wotacnmi

MAR 0 1 2004

March 1, 2004
. Adjudication D:ws:on
R ire Came
)

VIA HAND DELIVERY
Mr. Steven Dottheim Ms. Ruth O'Neill
Deputy General Counsel Deputy Public Counsel
Missouri Public Service Commission Office of the Public Counsel
200 Madison Street, Suite 800 200 Madison Street, Suite 650
P.0O. Box 360 P.O. Box 2230
Jefferson City, MO 65102-0360 Jefferson City, MO 65102

RE: Aquila, Inc. - Case No. EO-2004-0224
Dear Steve and Ruth;

Earlier today, | caused to be filed in the referenced case a tabulation of those
materials contained in the in-camera transcript of the proceedings of February 24, 2003
(Volume 2) the company asserts are highly confidential in accordance with the terms of the
Commission’s Protective Order in this case. Tabulations of this nature are inherently difficult
to reconcile with the transcript itself. Accordingly, 1 have taken the liberty of providing a copy
of the transcript to each of you with the identified portions of the transcript whited-out.

Similarly, | am supplying a redacted copy of Volume 2 of the hearing transcript to the
Administrative Law Judge, Vicky Ruth, which is identical to the copy of the transcript being
provided to each of you.

If you have any questions with regard to the enciosed, please feel free to give me a

call.
Sincerely,
BR SWEARENGEN & ENGLAND, P.C.
Paul A. Boudreau

PAB/ccp

Enclosure

cc.  Vicky Ruth (with enclosure) Attachment A
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BEFORE THE PUBLIC SERVICE COMMISSION
STATE OF MISSOURI

IN THE MATTER OF AN INVESTIGATION INTO A
PENDING SALE OF ASSETS OF AQUILA, INC.

Cause No. EQ-2004-0224

VOLUME 2

ORDER SCHEDULING ON-THE-RECORD PRESENTATION

FEBRUARY 24, 2003
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BEFCRE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

TRANSCRIPT OF PROCEEDINGS
IN CAMERA ‘
Order Scheduling On-The-Record Presentation
February 24, 2004
Jefferson City, Missouri
Volume 2

In the Matter of an Investigation )
Into a Pending Sale of Assets ) Case No.
Of Aquila, Inc. ) EO-2004-0224

VICKY RUTH, presiding,
Senior Regulatory Law Judge

REPORTED BY:
Jennifer L. Leibach
ASSOCIATED COURT REPORTERS
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APPEARANTCES

STEVEN DOTTHEIM, General Counsel
P.O. Box 360
Jefferson City, Missouri 65102
(573) 751-7489

FOR: ©Staff of the Public Service
Commission

RUTH O'NEILL, General Counsel
P.O. Box 2230
Jefferson City, Missouri 65102
(573) 751-1304

FOR: Office of the Public Counsel and
the Public ‘

PAUL BOUDREAU

BRYDON, SWEARENGEN & ENGLAND, P.C.
312 East Capitol Avenue
Jefferson City, Missouri 65102
(573) 635-7166 |

FOR: Aqguila, Inc.
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1 PROCEEDINGS
2 JUDGE RUTH: ZLet me ask Staff, first, is there
3 anything HC that you wish to add to your opening?
4 PSC STAFF: Yes.
5 JUDGE RUTH: And I'll ask you to turn around

6 and make sure that there aren't any parties, especially

7 Aquila. If you will turn around and see if there are any

8 parties that need to be cleared, and would someone check to
2 see that the door is closed? I can't see from here if it's
10 closed.

MR. BOUDREAU: If you give us a moment, there

are folks:that I do not recognize.

JUDGE RUTH: And Counsel, I will have to ask

14 that you also keep an eye on if anyone comes in. I will try

15 to notice, but I ask you to also notice.
16 MR. BOUDREAU: Very good. Thank you.
17 JUDGE RUTH: Okay. Parties indicate we're

18 good then. Mr. Dottheim, you may supplement your cpening.
19 MR. BOUDREAU: If I may, has the webcam been

20 stopped.

21 JUDGE RUTH: Yes, it has been stopped.
22 : MR. BOUDREAU: Thank you.
23 JUDGE RUTH: Proceed.
t.24 MR. DOTTHEIM: Yes, I made reference to a

-1 document that's attached to Aquila's latest filing, and I

Rolla : Jefferson City Columbia
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1 didn't name the document or go into any details. That's the
2 walver agreement that's attached and that which is provides
3 the impending date that Agquila has mentioned of February 27.
4 That waiver agreement deals with the default that occurred on
5 June -- cn June 26th of 2003, and as Aquila indicates in its
6 pleadings, it can't assert to the Commission that anything
7 definitive may occur after that date.
8 JUDGE RUTH: Can you clarify for me, please,
9 which pleadings that document is attached to.

‘10 MR. DOTTHEIM: I'm sorry, that was the

il pleading that was filed on Friday, February 20th, it's Motion

for Expedited Treatment, the -- I think basically all of the
13 contents that are referred to from that document are marked
14 highly confidential starting in Paragraph 6 of -- of the

15 pleading filed last Friday and the document itself, which is
16 marked highly confidential.

17 JUDGE RUTH: Thank you.

18 MR. DOTTHEIM: Oh, excuse me, and I would note
1% also that with the waiver agreement, the very first line, it
20 makes reference that the waiver agreement is made as of

21 December 22, 2003, and I think the first time that the Staff
22 nas seen this document is when it was attached to the

23 pleading that was filed last Friday.

l3324 JUDGE RUTH: Thank you. Ms. O'Neill, do you

25  have any comments you wish to make that are HC?

Rolla : Jefferson City Columbia
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PUBLIC COUNSEL: Not at this time, your Honor.

JUDGE RUTH: Thank you. And Aquila, did you
wish to supplement your opening?

MR. BOUDREAU: Yes, please. Just a quick
comment;' I omitted one comment that I otherwise would have
included in my cpening comments, and if it's in their items
that are contained in the last pleading Mr. Dottheim was just
referring to, the Motion for Expedited Treatment, and that is

the fact that

it would leave the company with a total
obligation of as much as 22 -- or close to $23 million per
year through December 31st of 2021.
A rather significant financial obligation,
which if the proposed sale ig allowed to go through will no
longer be an issue for the company, so it's a significant

financial imminence that may come to pass.

and so we would like to avoid that
circumstance and take advantage of what the company believes
is a favorable ocutcome, so that's all I have to add tc my

opening comments at this point.

Rolla
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JUDGE RUTH: So from your client's position,
if the Commission were to issue an Order dismissing the case,
it would need to be done before Friday?

MR. BOUDREAU: That would be the best of all
poseible worlds, but I'm not here to tell you that if it

doesn't issue an Order until sometime after that, that the

. opportunities won't be there. I mean, as of Friday,

I'm not saying that if the Commission doesn't
issue an order by Friday that the circumstances is

necessarily going to flow from it.

JUDGE RUTH: Thank you. Okay. Let me state,
then, on the record, before the Commissioners came down, we
had discussed the anticipated nature of questions from the
bench as involving highly confidential infeormation. It was
felt that since so much of the information that's been filed
is HC, that the questions themselves might involve HC
information, and that the answers most certainly could

involve HC information also, so the parties agreed that we

Rolla
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1 would continue with questioning from the bench, in camera,

2 and quite quickly after the transcript has been filed

3 tomorrow, Aquila will review the entire record line by line,
4 and any information that can ke opened up will then be opened
5 up so that the transcript will be amended such that all

6 possible amounts of informaticn that can be public will be

7 public. However, with the videc streaming, it's not possible
8 for me to redact a question that involves HC information, so
9 it was thought best to proceed this way.

10 With that in mind, we'll start with gquestions

from the bench, and Commissioner Gaw, it's up to you whether

you want to start with a particular party or ask one guestion

in general.

14 COMMISSIONER MURRAY: Mr. Dottheim, I would

15 just like to ask you what is the significance of your

16 statement that the waiver agreement dealing with the default
17 of June 26th, Mwas not made available to Staff until the

18 pleading in February 20th.

i9 MR. DOTTHEIM: Nothing. Just to indicate that
20 the Staff had not been advised of, to my knowledge, of any of
21 the particular dealings with the -- with this document even
22 while we were involved in discussions with the company. The

23 waiver, which started on December 22, is a waliver of the

default provisions that had been in effect since June 26th,

and I just wanted to make clear, as far as the impending

Rolla ) Jefferson City Columbia
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1 date, which Aquila now has identified, which is February 27,
2 the Staff was, to my knowledge, unaware of prior to Friday.
3 COMMISSIONER MURRAY: Does that change Staff's

4 position?

5 MR. DOTTHEIM: No.
6 COMMISSIONER MURRAY: Why do you think we have
7 jurisdiction -- or do you, or are you just asking us to find

8 out if we do.
9 MR. DOTTHEIM: That was -- that was the

10 purpose of the expedite. 1In fact, should I --

11 JUDGE RUTH: It would be best if you moved to

the podium.

MR. DOTTHEIM: The Staff intended this to be
14 an investigation, not a complaint.
15 COMMISSIONER MURRAY: Let me stcp yvou there.

16 Investigating what? Investigating the question of

17 jurisdiction.

18 MR. DOTTHEIM: Yes, of jurisdiction.

1is COMMISSICNER MURRAY: Is that not just a legal
20 issue.

21 MR. DOTTHEIM: There is discovery that's

22 inveolved with that.

23 COMMISSIONER MURRAY: Is that guestion
24 answered -- 1is that a legal question that we have to answer,
Hios MR. DOTTEEIM: Ultimatly, yes.
Rolla i Jefferson City Columbia
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1 COMMISSIONER MURRAY: And why is there
2 discovery needed to answer a legal question.
3 MR. DOTTHEIM: To identify the particulars of
4 the transaction, for example, what facilities are involved in

5 the transfer, whether its, for example, that the site, which
6 was Aquila's or is Agquila's, which can be used for other

7 units other than Aries and has its own, has its own value.

8 As a conseguence, the site itself might be viewed differently
2 than the Aries wunit.
10 COMMISSIONER MURRAY: And if the result were

that your discovery led you te the conclusion that this

Commission did have jurisdiction over all or part of the

transaction, and that exercising of that jurisdiction

14 resulted in the sale not going through, would that be

15 beneficial to Missouri rate payers.

16 MR. DOTTHEIM: If the Staff recommendation was
17 that the sale should not occur, that it is detrimental to the
18 public interest, vyes.

19 COMMISSIONER MURRAY: If it resulted in that
20 before Staff‘was.even able to make a determination as to

21 whether your recommendation would be for or against.

22 _ MR. DOTTHEIM: Commissioner, with all due

23 respect, the Staff might have filed its pleading earlier in

24 an ideal situation, but it was filed in November, and Aguila,

"j25 at that time, was indicating that it anticipated the

Rolla , Jefferson Ciry Columbia
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1 transaction closing in Januery, so the Staff thought that it

2 was making its filing in as timely basis as it could, and the

3 Staff is not oblivious to wvarious states that are asserted as
4 having great conseguences or great moment.
5 COMMISSIONER MURRAY: Since the Motion was

6 filed in November, what has been the delay? 1Is it just

7 simply the Commission's failure to address the Motion.

8 MR. DOTTHEIM: Well, there have been pleadings
9 filed back and forth. Aquila has, I think, endeavored to
10 impress upon the Commission the need for dealing with this

11 matter, of course, as far as the company is concerned, a

dismissal, as quickly as possible.

COMMISSIONER MURRAY: And that has been right

14 for Commission determination since when.

15 MR. DOTTHEIM: I'm quite sure the Commission
16 itself has -- has views on -- on that matter.
17 COMMISSIONER MURRAY: ©No, I'm asking you since

18 what point in time has this been right for a Commission

19 decision, whether to grant or dismiss the Motion.

20 MR. DOTTHEIM: I think one might argue it was
21 after -- at least, if not possibly earlier, than the Staff's
22 response to the company's reply.

23 COMMISSIONER MURRAY: Okay. I don't want to

24 take a lot --

”“?25 MR. DOTTHEIM: I'm sorry, and I don't have

ERLE T [ T A !
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1 that date, Commissioner.
2 COMMISSIONER MURRAY: And I don't want to take
3 a lot of time here, because Chairman Gaw was kind enough to

4 let me go first, and I said I didn't have very much, but I do

5 want to follow up just a little bit more with what you -- you
6 indicated that in order to determine the guestion of

7 jurisdiction, there was a need for discovery, and I would

8 like you to tell me a scenario that would result where your

9 discovery would result in, at least in your opinion, that
10 jurisdiction would be with this Commission over this
11 particular sale.

MR. DOTTHEIM: Commissioner, I think it's

arguable at this point, but the Staff wanted to cénduct

14 discovery, and the Staff didn't want to do that in some

15 context other than the case that was initiated by the Staff's
16 Motion.

17 ' "COMMISSIONER MURRAY: But you haven't answered
18 my question. If you believe that discovery 1is necessary to
19 prove jurisdiction, what would you find in discovery that

20 would prove jurisdiction.

21 MR. DOTTHEIM: ZItems such as, I mentioned the
22 plant site, the other --

23 COMMISSIONER MURRAY: Now, let's stop there.

24 How would that give us jurisdiction over the sale of the

25  Aries plant?

Rolla Jefferson City Columbia
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1 PSC STAFF: On the basis, I don't know what is

2 the full extent of the plant site, the facilities that are

3 being -- are being transferred.

4 COMMISSIONER MURRAY: Okay. But I want the
5 scenario that you would have to find that would. show

5 jurisdiction. What would be the extent?

7 MR. DOTTHEIM: That plant site could be used

8 for additional generating units, and it is difficult to
S obtain, locate, permit plant site for generating units, so
10 that plant site, if transferred, depending upon the scope,
11 the size, the area, that may well fall under 38%83.190.1, or at

least the staff could argue that.

COMMISSIONER MURRAY: And why would that fail

14 under that statute? Why would that site --.

15 MR. DOTTHEIM: BRecause it could be useful in
16 the provisicon of service to the company's customers.
17 COMMISSIONER MURRAY: And that -- which part

18 of that definition, you have that in front of you, don't you.
18 MR. DOTTHEIM: No, I don't.

20 COMMISSIONER MURRAY: If you don't mind

21 reading me the phrase within that definition that you think
22 would apply.

23 MR. DOTTHEIM: 8ell, transfer, dispose of, the

| 24 whole or any part of its franchise works or system necessary

25  or useful in the performance of its duties to the public.

Rolla Jefferson City Columbia
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1 COMMISSIONER MURRAY: Or useful, does it mean
2 that it has to be currently used.
o3 MR. DOTTHEIM: Excuse me?
4 JUDGE RUTH: I want to take a quick break
5 here.
5 (AN QFF-THE-RECORD DISCUSSION WAS HAD.}
7 JUDGE RUTH: I apologize. You may proceed,
8 Mr. Dottheim.
9 MR. DOTTHEIM: I'm sorry, Commissioner, your
10 question again.
COMMISSIONER MURRAY: Useful was the phrase --

or useful, dces that mean it has to be currently used.

MR. DOTTHEIM: I don't think that the Staff
14 would necessarily take that position.

15 COMMISSIONER MﬁRRAY: But you don't know.

16 MR. DOTTHEIM: I could say that the Staff

17 would likely argue that it was useful, necessary on the

18 basis, again, of the difficulty in finding plant sites,

19 getting them permitted.

20 COMMISSIONER MURRAY: And ownership of the
21 site is by what entity.

22 ‘ MR. DOTTHEIM: I believe that part of it, at

23 least, is Agquila at this point, and originaly was Agquila.

,",-.__224 COMMISSIONER MURRAY: Have any other --

: ;.‘)‘ﬁ; B
25 MR. DOTTHEIM: It's through MEPPH, which is at
Rolla ) Jefferson City Columbia
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1 this point, owned 50 percent by Aguila or was originally
2 owned a 100 percent, by far.
3 COMMISSIONER MURRAY: Is there any other basis

4 on which you think that discovery could lead you to assert
5 that the Commission had jurisdiction over this transaction.
6 MR. DOTTHEIM: Offhand, just in general,

7 again, the facilities that are being transferred, I'm sorry,
8 Commissioner, I can't identify, at the moment, another item
9 for you.
10 COMMISSIONER MURRAY: Mr. Dottheim, is it

11 something that the Commission normally does to open an

investigation to investigate whether or ncot the Commission

has jurisdiction over something.

14 MR. DOTTHEIM: No, but then again, this type
15 of transaction, I don't believe, has occurred previously, so
16 there wouldn't have been a prior opportunity or a situation
17 where that would have been addressed.

18 COMMISSIONER MURRAY: Normally, if you file
19 something asking us to do something, you can verify in your
20 Motion asking us to open a proceeding. You can verify for
21 us, that we do have jurisdiction in order to open the

22 proceeding; 1is that not accurate? At least you can assert

23 that we have jurisdiction.

__24 MR. DOTTHEIM: Well, nco, I think it would be a

- “25  proper proceeding for that question to be raised.

Rolta Jefferson City Columbia
' ccfec185-6797-11d8-9184-104b54¢10000



Associated Court Reporters

1-888-636-7551
) } . ‘ Page 32
1 COMMISSIONER MURRAY: But isn't the party
2 that's asking for something to be open responsible to show
3 jurisdiction.
4 MR. DOTTHEIM: If jurisdiction was certain,
5 then it might be filed as a complaint instead of an
6 investigation because if jurisdiction was established, the

7 transaction was going to occur or there have been no filing

8 with the Commigssion seeking the Commission's authorization
9 for the transaction.
i0 COMMISSIONER MURRAY: But 1s it your position

11 that we can hold up something, indefinitely, based on the

fact that .something might be revealed that would show we did

13 have jurisdiction.

14 MR. DOTTHEIM: Depending upon the materiality
15 of the matter, which this is a very material matter, I think
16 that is something that properly raised for.

17 CCMMISSIONER MURRAY: And what would be the

18 remedy ¢of a company who's being -- whose transaction is being
19 delayed by such a proceeding or such a Motion, even, that the
20 Commission dealt with? Do they have any remedy? Can they.go
21 anywhere and say, ask a court to enjoin us from doing

22 something? I don't know. We haven't done anything except

23 hold open a Moticn up to this point.

124 PSC STAFF: Well, I think yesterday there was
325 a writ of prohibition filed against the Commission invelving
Reolla _ Jefferson City Columbia
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| 1 a pending rate case involving Aquila Networks, L&P, on the

2 basis that the Commission didn't have jurisdiction.

3 COMMISSIONER MURRAY: But we have asserted

4 jurisdiction there and we are proceeding. We haven't done

5 anything here. What's the remedy?

6 MR. DOTTHEIM: I think Aguila might go into

7 Circuit Court and seek an alternative writ of mandamus, writ

8 of prohibition that the Commission issue an Order finding

9 that it has no jurisdiction or a writ of prohibition that the
10 Commission not issue an order that it has prohibition -- that

11 it has, excuse me, jurisdiction.

COMMISSIONER MURRAY: Okay. Thank you.

‘13 JUDGE RUTH: Let's go off-the-record for a few
14 minutes, again, I ask that you not leave the room. The

15 Commission needs to discuss a scheduling matter.

16 (A BREAK WAS HAD.)
17 . JUDGE RUTH: Okay. Let's go back on the
18 record, please. Okay. We're still in camera. We are

1% however, back on the record. The Commissioners have

20 instructed me to answer one -- or I'm sorry, to ask one or
21 two follow-up questions, then they have gquite a few more
22 guestions. However, they wanted to leave to go to the agenda
23 session.
24 They've also put on hold the other Aquila
g case, the rate case. They've indicated, at this time, they

Roila . Jefferson City Columbia
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1 do not want the Aquila rate case to take backup, so instead,
2 when we go off-the-record after my couple of gquestions, the
3 parties are instructed to stay nearby and check back in the
4 hearing room approximately every 15 minutes, and they're

5 going to try and get through the agenda session, the new

5 orders, and the discussion items only, and leave the rest of
7 the agenda session until later.
8 They seem to think they can do that in 15

9 minutes. I suspect it may take a bit longer than that, but I
10 do ask that you check back every 15 minutes, and that case,
11 if they are ready quickly, we'll be ready to go, too. If

you'll give me just a minute, I want to see if I can make

sure I understand what I'm supposed to ask. Okayf I want to
14 clarify something that Commissioner Murray was asking about,
15 and this is for Mr. Dottheim, and you may stay seated, if

16 you'll just remember to use the microphone, please.

17 The Commission was asking questions about

18 whether it's standard procedure to open a Motion to

19 investigate, as oppesed to starting off by filing something
20 that indicates that the Staff believes the Commission does

21 nave jurisdiction. Along that line of questioning, let me

22 ask you, then, to clarify did Staff attempt any discussions

23 or negotiations prior to filing the Motion to open case,

24 could Staff have used data requests, et cetera, to get

.525 information from Agquila before filing the Motion, and if

Rolla Jefferson City Columbia
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1 staff did not proceed along that path, was part of the reason
2 due to timing?

3 In other words, by not filing a Motion, it

4 could delay any Commission action to the point of it -- that
5 the Commission no longer having time to act. Could you

) answer those questions.

7 MR. DOTTHEIM: Yes. The Staff could have

8 proceeded without a docket, that is, in submitting data

9 requests to Aguila, but there was the matter of timing, and
10 the Staff thought that the best procedure was to make the
11 filing with the Commission to bring the Commission's

attention to the impending transaction.

It is not unusual when the Staff proceeds

14 informally that what i1s originally thought of as a time frame
15 in which to conduct discovery in an informal nature takes

16 much longer than originally anticipated and longer than the
17 Staff believes would be the case in a docketed proceeding,

18 but again, because of what the Staff believes is the

19 materiality of the transaction, the Staff thought it

20 incumbent to bring the matter to the Commission's attention.
2% Also, too, I'm not highly familiar with the

22 cases, but I think there have been some cases filéd, cases

23 involving both Laclede Gas Company and Southern Union where

24 they have -- each of those companies have separated off
Qﬁﬁ25 employees' assets in creating a sérvice organization or just
i
I
1
: _ ‘ |
Rolla Jefferson City Columbia
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1 transferring assets and employees, and the Staff views
2 employees as assets, I believe.
3 In one of those cases, the Southern Union
4 case, the Staff filed a complaint and I think the Commission
5 suggested to the Staff that it should have filed for an
6 investigation, and I'm -- that it should have filed for an

7 investigation, and I'm sorry, I don‘t héve any greater

8 details than that. I can obtain those and hopefully I have

9 not mistaken. I don't know if that answers your questions.
10 JUDGE RUTH: You said there have been some

cases filed involving Southern Union, do you have any idea of

the time frame when those were.

MR. DOTTHEIM: In the last vyear.

14 JUDGE RUTH: Are those still open cases or are
|

15 they closed?

16 MR. DOTTHEIM: I think they are still open

17 cases,

18 JUDGE RUTH: I don't want to go into details,

19 I was just trying to get a time frame.

20 MR. BOUDREAU: I'm familiar with that case.

21 I was Counsel on record for Southern Union. The context was

22 that there. was a complaint -- Mr. Dottheim is correct, there

23 was a complaint that was filed against Socuthern Union |
24 Company, and contemporaneously, I think it may have been the
:i25 same day, a Petition to open an investigation to investigate
Rolla ) | Jefferson City | Columbia
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1 certain facts and developments and transactions, and what
2 transpired there is the Commission dismissed the complaint
3 without prejudice and directed the Staff that -- to pursue
4 the investigation before going ahead with the complaint.
5 So procedurally, it was a little bit different

6 than that. The investigation is still pending. I believe

7 it's more or less been submitted to the Commissicn, but no
8 decision has been made until the investigation docket, so as
9 far as the exact dates, I couldn't cite those right now, but

10 it was rather recently, probably within the last couple of '
11 months, brought to a culmination.

JUDGE RUTH: By a culmination, you mean the

parties have finished and it has been submitted to the

14 Commission?

15 MR. BOUDREAU: Yes, that's my understanding.
16 JUDGﬁ RUTHE: And the cases were only open

17 within the last year or so, fairly recently then?

18 MR. BOUDREAU: My senses is that the case was

19 probably open within the last year to year and a half,

20 probably more like a year and a half, that this has been
21 going on.

22 MR. DOTTHEIM: And if I might add something,

23 and Mr. Boudreau correct me if I misstate anything, I believe

24 in those questions, one of the, excuse me, in those cases,

one of the questions has been a jurisdictional guestion or a

i AT &

Rolla Jefferson City Columbia
ccfec185-6797-11d8-8184-104b54¢ 10000



Associated Court Reporters
1-888-636-7551

10

11

Page 38

legal guestion regarding are employees assets, so that if a

utility transfers employees, whether the utility needs to

obtain the authorization from the Commission.
I think, generally, utilities that have
encountered that situation have asserted that employees are i
not assets and the Staff has asserted that empléyees are ;
assets, and I don't believe that has ever been decided by the E
Commission. It may actually be pending.
JUDGE RUTH: Okay. I had another question,
Mr. Dottheim.

|
PSC STAFF: Yes. !
. ) . !
JUDGE RUTH: You indicated that sometimes

Staff has found that the case can move more guickly, at least

14 as far as getting information, if it is actually a docketed !
15 case as opposed to proceedings before the case. I do not
16 want to get into the subject matter of any negotiations or
17 discussions. I just want to ask if Staff has received any !
18 requested or received any information regarding the
19 underlying subject matter. Do you understand my question?
20 You indicated that one reason to file it is to bring it to
21 the Commission's attention, but then also that sometimes it's
22 easier for Staff to get information in a docketed case. |
23 MR. DOTTHEIM: Yes. i
24 JUDGE RUTH: Has Staff had questions or

ffiés information requests for the company, asked those, and have
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1 they been answered or not, and then as opposed to questions,
2 have you had discussions. ‘
!
3 MR. DOTTHEIM: There have been discussions.

4 To my knowledge, there have been no data requests or

5 questions submitted to Aquila. I can verify that, but there

6 have been discussions that have been referred to in the

7 following that have been made in a pending case in response
8 to one of your orders, Judge Ruth, where you specifically
9 inquired whether negotiations had been occurring, and I

10 believe the Staff filed its response, maybe it was February

6th, and the company filed at response the 13th, or I may be

off by a week.

13 JUDGE RUTH: Those are the correct dates, I

14 believe.

15 MR. DOTTHEIM: Okay.

16 JUDGE.RUTH: I'm sorxry, it was actualiy Mr.
17 Boudreau had characterized some of those discussions as

18 informative or helpful, but indicated that nothing was

19 resolved. I assume that 1s alsc Staff's perception.
20 MR. DOTTHEIM: Yes, vyes, that is correct. %
21 JUDGE RUTH: Okay. Mr. Dottheim, in the !
22 opening statement by Mr. Boudreau, he indicated that if the

23 sale were to go through, if this case were closed, and the |

‘i24 sale were to go through, that there would be no difference in

}25 Staff cobtaining records and at least that's what notes I took !
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1 down. It was my understanding, that he was indicating that,
2 the sale would not impede SStaff getting the bocks and
3 records, however, Staff's pleadings clearly indicate that
4 Staff believes that the sale would impede Staff cbtaining
5 those records. Could you clarify that, go into a bit more
& detail as to why there's a difference of opinion, at least,

7 and help the bench understand why you don't agree on that.
8 MR. DOTTHEIM: We've not operated in that --
9 in the situation where Mr. Boudreau has indicated with the

10 statutory provisions that are provided, I think, undexr PUHCA,

s0 we have no experience with -- with that situation, and in

that situation, the EWG in guestion would not be owned, in

any part, by Aquila.
14 JUDGE RUTH: And so Staff's concern that since
15 the EWG would not be owned, in any part, that Aquila would

16 not be able to obtain the records to give them. é

17 MR. DOTTHEIM: Yes. ,
13 JUDGE RUTH: Am I -- :
19 MR. DOTTHEIM: Or the Staff independently

20 operating under the federal rules and regulations, as I
21 believe Mr. Boudreau referenced in his filing, would not be !
22 able to obtain the records. Now, that in itself would not be i

23 the sole reascon for the Staff recommending to the Commission

24 not authorizing a transaction, such as --
25 JUDGE RUTH: 2And the other reason would be ;
E
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1 those cost issues that you mentioned previouslyStaff well,

2 and again, 1it's -- it's the fact that what remains is if the
3 transfer -- if the transaction goes forward, what remains is
4 the power supply agreement. Aguila has no further call on

5 the capacity from the Aries unit past that power supply

6 agreement. At the moment, it is a 50 percent owner of that
7 unit, since it is a 50 percent interest in MEPPH.

8 JUDGE RUTH: Okay. I'm not sure I understand

9 your answer, and I actually am trying to even look at the

1¢ transcript, but could you clarify what the concern is with
11 the power.

MR. DOTTHEIM: I'll try. Right now, Agquila

owns, in éssence, 50 percent of that 600 megawatt unit. If
14 the transaction occurs, Aquila will not own any portiocn of
15 that unit. It may enter into a power supply agreement, but
16 it will no longer be an owner of that unit. It won't have

17 the same call. .
18 JUDGE RUTH: What do you mean?

19 MR. DOTTHIEM: Well, it won't have the same

20 rights, excuse me, that it would as an owner.

21 JUDGE RUTH: But if the sale were to go

22 through and Aguila were later wanting to enter into a power

23 sale agreement, would not the Staff have some obligatiocons or
24 rights to investigate that power sale agreement at that time.
T2 MR. DOTTHEIM: Aquila could submit a bid to
Rolla Jefferson City Columbiz
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1 CalPine, if the power is made available and bids are taken or

2 propesals are taken, but Aquila is no longer a 50 percent

3 owner of the unit. It's just like any other electrical
4 corporation of the United States.
5 JUDGE RUTH: Can you clarify, though, how that

6 fact concerns the Staff or why.

7 MR. DOTTHEIM: From the perspective of whether
8 the sale would be detrimental to the public interest.

] JUDGE RUTH: Okay. Mr. Boudreau, I wanted to
10 give you an opportunity to respond to scome of these same

questions. I believe I started back with the records issue.

You had indicated in your opening that the records -- that

Staff's access to the records would not be impeded in the

14 future if the sale went through. Staff seems to be concerned
15 that that might not be true. I would like you to address

16 that, and then also the cost issues, Staff has expreSsed‘a

17 concern about those, and I am hoping that you can clarify

18 which cost issues would be involved in the current rate case
19 that's E -- I mean, just in general terms, in other words,

20 it's -- the rate case I meant is ER-2004-0034, and then what
2i other cost issues there might be that aren't addressed, and
22 tell me if -- that aren't addressed in the rate case and if

23 those would be addressed in any other case.

What I'm trying to get at is I would assume

that Staff, in the rate case right now, would have had some '
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means to get a hold of some of the records that they needed
for the rate case cost issues that involved Aries. My
guestion, then, really, is what other cost issues could there
be and how could Staff get information about those records
now or in the future if the sale were to go through. Do you
want to proceed and you can stay theré if you use your
microphone, please.

MR. BOUDREAU: Thank you. As far as access to
records, the company's addressed that and I'll just -- and
I'll elaborate on it a little bit, but if you lock at the
Pleading that the company filed cn December the 5th, I think
it's entitled Agquila's Reply to Staff's Reply, and on Page 4

of that document, the company recites the text of the Federal

14 Law, which we believe addresses the access to records issue,
15 and it summarizes here, but it's set out in full text in the
16 Pleading upon written Order of the State Commission, a State |
17 Commission may examine the books, accounts, memoranda,
18 contracts, and records of, and there are a series of choices
1% and one of them is any exempt wholesale genefator selling
20 energy at wholesale to such electric utility.
21 So to the extent that there is a power sales
22 agreement 1in existence between an electric utility in the
23 state and én exempt wholesale generator, which MEPPH will be,
24 even after the sale, it just won't be an affiliated exempt
ZES wholesale generator. ' Federal law provides for the Commission E
i
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1 to access these records, so we think it addresses that issue.
2 JUDGE RUTH: Okay. Let me ask -- you may have

3 stated this, but I want to clarify. While there's a power
4 sale agreement, the Commission would have access to those ;
5 records. The -- one of the power sale agreements says 1t

6 ends in June of 2005; 1s that correct?

7 MR. BOUDREAU: I believe that is correct.

8 JUDGE RUTH: Okay. Once that power sale

9 agreement ends in June of 2005, would the Commission's access
10 to those records continue for a period or would it end on

i1 that very date?

MR . BOUDREAU: I'm not sure about that.

JUDGE RUTH: The only reason I ask is to try
14 to understand how far out the Commission might have access to
15 records under the provision that you referenced.

16 MR. BOUDREAU: I think -- I think the Federal
17 Power Act contemplates that there will be access to records
18 as long as there's a sales of energy taking place. I think
19 that there's some flexibility in any law. I mean. To the

20 extent that 1t's an issue in a rate proceeding, and there was
21 an -- & transaction between an exempt wholesale generatcer and .
22 an electric utility, I think the intent of this Act is that i

23 those records will be made available to the State Commission

24 for it to carry out its responsikilities. I think that was
- 25 the intent of this particular proceeding, or excuse me, not
Rolla . Jefferson City Columbia
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1 proceeding but provision.
2 JUDGE RUTH: Okay. So you would anticipate
3 that in the future, if there were a rate case or other

4 proceeding that wanted to review those records sometime after
5 June, 2005, that they might still be able to get them?
5 MR. BOUDREAU: I'm also -- I'm also in a

7 position to tell the Commission that the company would have

8 access to those records as well, I mean, to the extent that
9 the -- that the cost associated with the power sales
10 agreement is an issue in subsequent rate cases, it would be

in the company's interest to make those records available, 1if

that is an issue in future rate cases.

JUDGE RUTH: Okay. Mr. Dottheim, can you --
14 I'll ask you to respond to this. Do you agree with Agquila's
15 interpretation of the provision he read in, and if so, can

16 you explain to me how the Commission might still not be able

17 to access records and books that it needs in the future.

18 MR. DOTTHEIM: I can't answer that in

19 principal part because -- I can give you a reaction or a

20 reading on the face of the -- of the section of the Federal

21 Power Act that's referenced on Page 4 of Aquila's December 5

22 filing.

23 The Staff itself has had no experience in that
'?H24 situation, so there's a concern on the part of the Staff as
L ]
25 far as access to records, and as you've touched upon,
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continuing access or when might that access terminate, and I
would -- I would think since this 1s a Federal Power Act
section, if there was some dispute, the parties would be
before the FERC or some form other than the Missouri
Commission. I don't know.

Mr. Boudreau, he may be able to provide some
enlightenment on that matter, but this is a statute under the
Federal Power Act. Clearly there's reference to a written
order of the State Commission, which of course would be the
Missouri Commission, but if a dispute arose as to the
interpretation or the jurisdiction or the reach of the
Missourl Commission, I don't know that the Missouri
Commissioﬁ would be citing that issue.

JUDGE RUTH: Can I --

MR. DOTTHEIM: And also, too, well, I'm sorry.

JUDGE RUTH: Mr. Dottheim, I just wanted to
ask you 1if Staff has had a chance to investigate how such
issues are being handled in other states.

MR. DOTTHEIM: No.

JUDGE RUTH: Mr. Boudreau, then, I interupted
your opportunity to respoﬁd to some of the same questions.
If you want to address the records issue some more, you may,
cr if you wanted to address the cost on other issues, please

feel free.

MR. BOUDREAU: The -- my understanding -- I
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1 think -- I don't have anything much more to add to access of

2 records.

3 As far as what's being addressed in the

4 current rate case, I'm not sure that there's much of a

5 limitation on what is being examined. A rather substantial

6 number of documents associated with the Aries transaction,

7 the contracts, the background of that entire agreement have

8 been made available to the Staff. I think the Staff has

9 recommended an adjustment be made in the company's revenue
10 requirements associated with the Aries contract. I am not
11 personally familiar with the details of it, but I'm not sure

15

16

17

i8

1le

20

21

that the Staff has been limited in any way about what, you
know, what fecommendations they're making with respect to the
cost that should be recognized in rates.

As far as is there anything else, I can't
think of anything else that may be out there that could be
addressed, because the only issue, it seems to me, 1s what 1is
-- what's the legitimate cost to reflect in rates, and that's
sort of the beginning and end of the discussion for
rate-making burposes-

JUDGE RUTH: Did you have something else to
add, Mr. Dottheim.

MR. DOTTHEIM: Moment, please.

JUDGE RUTH: Certainly.

MR. BOUDREAU: The only other thing I would

Roila
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1 like -- if you would allow me to digress for just a minute,
2 there was some discussion earlier on about the ownership of
3 the site, and there's been a great deal of testimony and
4 information provided in Max Sherman's testimony in the rate
5 case associated -- or addressing the issue of the ownership

6 of the site and the structure of the deal, and the background
7 on the real estate, if that's what Mr. Dottheim's comments

8 are about, but that real estate originally was owned by

9 UtiliCorp, it was subsequently sold to a couple, I think it
10 was a married couple that farmed in that area.

11 They owned it for a number of years, and then

subsequently it was purchased from them by the MEPPH entity,

so I mean, to the extent that that's helpful, it's not --
14 it's not a utility asset and hasn't been a utility asset for

15 some substantial number of years, and that is, those

16 circumstances are addressed in Max Sherman's testimony in the
17 rate case.

18 JUDGE RUTH: And you're saying Max Sherman?

i9 MR. BOUDREAU: Max Sherman is one of the

20 company's witnesses, and I think he addresses, 1f I'm not
21 mistaken, he addresses the Aries contract from the non
22 regulated view of how the company came to make the decision

23 that it did.

Lo 24 JUDGE RUTH: Okay. I also want to follow-up

'125 on something you had said earlier, Mr. Boudreau. You had
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1 referred to a diagram or chart that is in the Aquila rate

2 Case 0034. I don't have that, and I just want to make sure I
3 have encugh information to find it, and can you tell me, I

4 assume then, it is a different chart than what Staff filed as
5 Appendix A to their December 3rd Pleading. This is a

6 financing structured chart that Staff had filed. You're

7 referring to something else?

8 MR. BOUDREAU: Yes, I believe itlis different
9 than what Staff filed with the Pleading, and I believe it's
10 different than what the Staff filed, and the document I refer

i1 to is a schedule to Mr. Sherman's testimony in the rate case,

it's schedule MS-9, and it's a schematic of the ownership

13 stucture of the Aries plant, just a schematic diagram. I

14 said I wasn't going to make any exhibits, but I'll let you
15 take a look at it.

16 JUDGE RUTH: 1I'd like to take a lock at irt,
17 when I find it in the other case, I know that I've looked at
18 the correct item. Do the parties have any objection to my
19 taking a quick look?

20 MR. BOUDREAU: I believe it's consistent with
21 Mr. Dottheim's characterization of the structure.

22 _ JUDGE RUTH: Thank you. I'll make sure that

23 the Commissioners have a correct reference so that they can

25 MR. BOUDREAU: Okay. Thank you.
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JUDGE RUTH: It's my understanding there's not
any diagram similar to that in the Pleadings in this case; is
that correct? I have the diagram that's the Aries financing
structure, but there isn't one exactly or even close to --

MR. BOUDREAU: To my knowledge, there's no
diagram that has been made a part of the record in this case
similar to the one that I've referred to.

JUDGE RUTH: Okay. And actually, I do want to
go over this financing one a bit later, but you've been
interrupted few times, and I wanted to first offer you an
opportunity to give any further response to some of Ehe

questions-that have been thrown out, and then I'll ask Ms.

13 O'Neill if she has any comments.

14 MR. BOUDREAU: TI'll try to keep my comments

15 targeted, because I understand that this is a -- this coulgd,

16 excuse me, this is quite involved. I mentioned the ownership

17 of the property of the site. I don't really:think that

18 that's a -- an issue that warrants further investigation. It

19 wasn't utility property when it was acguired by MEPPH, and

20 there's no reason to believe it is now.

21 It's owned by an unregulated entity, it was

22 bought from a third party, so to me, that's not an issue that

23 warrants further investigation or review. There was gome
;ﬂf24 guestions -- one of the -- the -- one of the comments that I
2-125 would like to address 1s in response to a question from
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1 Commissioner Murray about what remedies the company has
2 available to it.
3 Mr. Dottheim suggested that the company might

4 go to Circuit Court and seek a writ of prohibition, and the

5 difficulty with that concept is, that the company, I think,

6 would be subject to criticism on at least two fundamental

7 légal levels, which it exhaust all of its administrative

8 remedies by seeking to have the proceeding before the

9 Commission disposed of, which is the process that it has cast

10 itself to and is trying to take care of today.

And the other one is the Doctrine of Primary

Jurisdiction, and I can't cite you to a particular case,

&3 because I wasn't prepared to address this particular topic,
14 but there is a body of law which stands for the proposition
15 that the Commission has the authority in the first instance
16 to determine the scope of its own jurisdiction, and were the
17 company to go to court, I think it would be subject to being
18 tossed right back out rather quickly on the concept that, No.
19 1, if has not exhausted its administrative remedies before

20 the Commission, and No. 2, the Commission has the authority
21 to determine whether it has jurisdiction in the first

22 instance, so that's a somewhat circular remedy, as far as the

23 company is concerned, and not to mention the additional time

24 involved in that. The company is hoping that this issue
- 25 could be resolved either in discussicns with -- directly with
Rolla } Jefferson City ) Columa
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1 the Staff or, you know, in the proceeding that we've embarked

2 upon today.

.3 And I guess the point that I just wanted to
4 get across is that if -- if this Motion is left unresolved,
5 if it's either granted or left unresolved for much longer, I

6 think that the proposed sale is simply not going to go

7 forward. I mean, as a practical matter, the circumstances

8 are going to change, parties are going to have different

] views, and things are just going to go away, so there is some
10 eminency, some rather significant, I would suggest,

11 associated with getting some resolution of this gquestion, or

if it likely will turn out to be basically an empty question

in the long run.

14 I think the discussions, at this point, if the
15 Commission has -- or if the bench or the Commission has

16 further questions, I will address them, by I'm not sure I

17 have much more to add at this point. Thank you.

18 JUDGE RUTH: That's fine. Ms. O'Neill, did

19 you have any comments.

20 | MS. O'NEILL: Yes, briefly, your Honor. It

21 appears that the over -- just to look at the real purpose for
22 the filing of this by the Staff as an investigation instead

23 of a complaint asking the Commission to just take

i 24 jurisdiction and look at the sale has to do with the unusual
125 circumstances; however, I think these types of circumstances
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1 may become less unusual the more regulated utilities are
2 intertwined with these unregulated subsidiaries,
3 parent-holding companies. We have seen problems arise
4 because of those things in the past few years.
5 The concern that the Staff has about adeguate
6 access, unreasonable access, to the types of books and
7 records that are necessary to determine what's in the public
8 interest and rate cases or other proceedings is a very sound

9 and real interest and scund and real concern. Mr. Beoudreau
10 has mentioned some federal statutes, and I don't want to
il suggest that I'm as versed in those as he is, by what I

didn't hear from Aguila was a commitment that don't worry, we

will provide you with access to these records and these books
14 so that you can do your investigation.

15 If Aguila came forward and made that

16 affirmative commitment, that may resolve some of the problems
17 that the Staff has right now. We believe the Commission has
18 jurisdiction to make sure that the interest of the consumers

15 are protected. We believe that the Commission has to

20 exercise that jurisdiction in particular -- in a particular
21 fashion in different circumstances, and if this was a
22 discussion about whether or not the Commission has

23 jurisdictibn already, I think we'd be more prepared to

24 address that right now.

ifZS As it's filed, we don't have a strong pecsition
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1 on the method in which this case is brought for the
2 Commission other than we do believe that it's important that

3 Aguila's Missouri captive utility customers are protected and
4 not receive any detriment as a result of any transactions.

5 JUDGE RUTH: I want to follow-up con something
& you said, Ms. O'Neill. I'm sorry, I am not guite sure I

7 understand your comments about the jurisdiction. 1Is the

8 Public Counsel's position the Commission does have

) jurisdiction to inguire into this area. You know Staff's

10 initial pleading requests that the Commission authorize Staff

to investigate whether Staff has -- or the Commission has

jurisdiction. Aguila has responded that in their position,

the Commission does not have jurisdiction. Did I hear you

14 state whether or not OPC has an opinion on that issue?

15 MS. O'NEILL: Specifically on this case, I

16 don't think we've come to a definite conclusion, but in

17 general, we believe that the Commission should exercise its
18 jurisdiction as broadly as permitted by the statutes. That's
19 about as clear as I can be. I'm sorry.

20 | JUDGE RUTH: So it seems, at this point,

21 Public Counsel is not taking an official position as to

22 whether or not Aquila's correct, no jurisdiction, or --

23 MS. O'NEILL: Whether jurisdiction actually

exists, I'm not positive on the answer to that question, and

25 we're not prepared to make a definitive statement on that
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1 today .
2 JUDGE RUTH: Okay. Thank you.
3 Let's a take a three-minute break as quick as
'4 we can. I believe the Commissioners are on the way down. In
5 fact, one Commissioner is here. So we will go off the
6 record for just three minutes, we'll say. Thank you.
7 {A BREAK WAS HAD.)
8 : JUDGE RUTH: ©Okay. I want to go back on the

9 record. We had a short break, and before I turn it back over
10 to questions from the Commissioners, Mr. Boudreau, you were

11 referencing in one of your answers, the federal provision

that gives access to books and records. Can you give me that
citation égain and can you tell me -- I believe I -saw
14 reference to it in one of the Pleadings, can you tell me

15 which Pleading?

16 MR. BOUDREAU: Yes, thank you. It's the

17 pleading the company filed on December the 5th, 2003,

18 entitled Agquila's Reply to Staff's Reply. The citation

19 appears on Page 4 of that éocument, and I'Qe basically given
20 you two citationsg, one is Section 201{(G) of the Federal Power
21  Acts, but the US Code Citation 16, US Code or USC 824{g).

22 JUDGE RUTH: Okay. Thank you. 2and I had

23  asked Staff if they have researched whether or not this

24 provision has been used to give State Commissions authority

25 to access those bocks and records. Let me ask you the same
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question. To your knowledge, has this provision been used in
other states in the way that Staff has indicated that it
would need to use it to get the books and records?

MR. BOUDREAU: Not to my knowliedge. I'm just
not very well versed in that. I apologize.

THE COURT: That's fine. Commissioner Murray,
earlier you were asking guestions. Do you have any further
guestions for the parties at this time?

COMMISSIONER MURRAY: I will pass. I may have
later. Thank you.

JUDGE RUTH: Certainly. Then I'll move back
to the Chairman. Commissioner Gaw, do you have any
guestions?

CHAIRMAN GAW: A few, thank you, Judge. I'm
just trying to review some of the questions that you had
asked, so I haven't done that very thoroughly.

JUDGE RUTH: I explained to the parties that

CHAIRMAN GAW: I want to see 1f I can get some
clarificatioh here on the basics, and whoever wants to answer
this. Who owns the property that's being sold? Who has
legal title to the properties that's being sold.

JUDGE RUTH: We are in HC, let me clarify for
the record. We're not streaming._ We are on the record just

in HC. You may proceed,

Rolla
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1 MR. BOUDREAU: My understanding, Mr.
2 Commissioner, 1is the property upcen which Aries is located is
3 owned by MEPPH. |
4 CHAIRMAN GAW: And what 1s that?
5 MR. BOUDREAU: That is an -- MEPPH is a joint
& -- a Limited Liability Company that's jointly owned by a

7 subsidiary of Aquila, 50 percent owned, and 50 percent cwned
8 by a subsidiary of CalPine cerporation.
9 CHAIRMAN GAW: Okay. And it is -- is it a

10 Limited Liability Corporation, partnership, what 1s the legal

il status?

MR. BOUDREAU: I believe it is a limited

i3 liability company.

14 CHAIRMAN GAW: All right. When was it formed,
15 approximately?

16 MR. BOUDREAU: I believe it was formed in

17 approximately the year 2000.

18 CHAIRMAN GAW: Year 2000. All right. And was
19 that -- and when -- when was the generation unit built?
2¢ MR. BOUDREAU: I believe construction commenced

21 around 1998 or 1999 and came on line approximately the year

22 2000.

23 CHAIRMAN GAW: And when did CalPine acquire

its 50 percent interest?

MR. BOUDREAU: Again, I think that was

Rolla . Jefferson City Columbia
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approximately the year 2000. I think it was reported to the
Commission approximately that time in Case No. E0-2001-477.

CHAIRMAN GAW: So it -- what is the board cost
of the construction of the generation unit?

MR. BOUDRERU: It was bank financed, but
through this jointly-owned entity, ultimately MEPPH.

CHAIRMAN GAW: Did Agquila's interest in MEPPH
-- it didn't start until 20090; is that correct?

MR. BOUDREAU: The Aguila‘’s interest in the
company started around 1998, 1999 time frame through MEP
Investments LLC, which is the entity through which it now
holds its-interest in MEPPH. MEPPH didn't become an entity

unttil there was the joint enterprise between CalPine and

14 Aquila. It was the entity that was created to facilitate the
i5 joint ownership of the Aries project.
16 CEAIRMAN GAW: So prior to that, to the
17 - formation of MEPPH, were there costs incurred in construction
18 of the generation unit that's the subject of this hearing?
15 MR. BOUDREAU: My understanding is yes, there
20 were.
21 CHAIRMAN GAW: And who incurred those costs or
22 what entity or entities?
23 MR. BOUDREAU: It would have been the entity

'“ﬂ24 MEP Investments, LLC --

“Czs CHATRMAN GAW: All-right.
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1 MR. BOUDREAU: -- through bank financing.
2 CHATRMAN GAW: MEP Investments, LLC?
3 MR. BOUDREAU: Yes.
L4 CHAIRMAN GAW: All right. And this is -- when
5 I asked earlier who owns the title or who owns the plant, is

) it correct to say that the actual title to the plant is held
7 by Cass County or not? Who owns -- who owns this plant? I
8 got an answer, but 1it's not the same as what's on here.
9 MR. BOUDREAU: I believe to facilitate
io financing and access to tax advantage, revenue bonds, that

11 legal title to the project is held by Cass County, but as a

practical matter, MEPPH is the leasee and operatcr of the

Aries plant.

CHAIRMAN GAW: So, let's stick with the legal

15 title --
16 MR. BOUDREAU: Okay.
17 ' CHAIRMAN GAW: -- for right now. Cass County,

18 is that the County of Cass, State of Missouri, that we're
19 talking about?

20 MR. BOUDREAU: Yes.

21 CHAIRMAN GAW: Not some development

22 corporation that's under Cass County, 1t is the county

23 itself?

24 MR. BOUDREAU: I believe it's the county
5?&?5 itself, which is the reason that the tax advantage financing
Rolla Jefferson City Columbia
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1 was available.
2 CHAIRMAN GAW: And the tax advantages that

3 you're speaking of have to do with things like not paying

4 county taxes?
5 MR. BOUDREAU: That I deon't know:
6 CHAIRMAN GAW: State property taxes, that

7 wouldn't have to be paid because it's owned by the political
8 subdivision of the state.

9 MR. BOUDREAU: That may very well be the

10 circumstance. I'm personally not familiar with the tax laws

11 that make those fundings available.

15

i6
17
18
19 MR. BOUDREAU: My understanding is that MEFPH

20 is an LLC.

21 ‘ _ CHAIRMAN GAW: And the terms of that lease, is
22 it a 30-year lease?
23 MR. BOUDREAU: I'm not exactly sure what the

.24 full duration of the lease iz, but the total obligation goes

’55?5 to the year 2021, so I'm assuming that there's a --
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1 CHAIRMAN GAW: 2021, not 20327
2 MR. BOUDREAU: I think the tctal obligation

3 goes through 2021, now whether or not that corresponds

4 exactly to the term of the lease, I don't know, I'm sorry.

5 CHAIRMAN GAW: I am, Judge, do you want to
é B

7 (DISCUSSIONS WERE HAD AT THE BENCH)

8 CHAIRMAN GAW: Let me, just so I can get

9 clarification, because I'm going off of a HC document
10 attached as Appendix A to Staff's Reply to Aquila's Reply

11 dated December 3rd of '03, and I'm trying to determine the

accuracy of that exhibit, so maybe it's easiler just to ask
}13 where is that exhibit inaccurate. |

14 JUDGE RUTH: Mr. Chairman, I have not yet

15 marked that as an exhibit. For identification purposes, I am
16 marking the Aries financing structure as Exhibit 1, it's an
17 appendix to the December 3rd filing by Staff and I will get
18 the Court Reporter a copy on the next break. At this point,
19 it's been marked for identification purposes only.

20 '~ MR. BOUDREAU: So the question, as I

21 understand it is looking at this document, can I tell you
22 from the company's perspective whether this is an accurate

23 representation of the infrastructure?

o124 CHAIRMAN GAW: That would be fine.

G25 MR. BOUDREAU: And I think the answer to that
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is a simple yes. We've had an opportunity to look at it and
it appears to be an accurate diagram.

CHAIRMAN GAW: So there is an operating lease
that goes through 20327

MR. BOUDREAU: That appears to be.

CHAIRMAN GAW: What is -- what is -- when I
use the phrase coperating lease, what is that, in general?

MR. BOUDREAU: Jusﬁ, before I answer the
question, just one point of clarification. You had asked
whether the diagram was accurate, and I was concentrating on
the lower half of it, unfortunately. The upper half of it,

the ownership structure in terms of public investors and

13 UtiliCorp that shows up in the left-hand column, that is not
14 accurate.
15 Aquila's interest in that, there is not a
16 public investor aspect to it. It's held now, entirely, 100
17. percent, by Agquila. This was a diagram that was put together
18 earlier on in the filings that the company made with the
19 Commission during some of those earlier documents, so that
20 portion of the ownership interest in the upper left-hand
21 corner is different, but beneath that, in terms of the
22 operating lease and beyond, that all appears to be accurate.
23 Now, your question was as to the operating
.24 lease, the operating lease, my understanding, is the -- that
;&“55 is the document that basically —-—will you just give us a
|
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o1 moment here, please?
2 CHAIRMAN GAW: Judge, I might ask if it might
3 facilitate to have to actually have someone sworn in to --
4 JUDGE RUTH: If you anticipate your gquestions
5 needing to be substantive.
é CHAIRMAN GAW: I thought it might be speedier,
7 it's not anything else other than that.
8 JUDGE RUTH: Let me ask Aquila if you have a
9 witness that would be able to be sworn in.
10 (AN OFF-THE-RECORD DISCUSSION WAS HAD.)
JUDGE RUTH: Now, let's go back on the record.

We had a short break, Commissioners, parties, are ail back.

I have a guestion. Quite a few cf the guestions héve been

14 substantive in nature. Does Aquila have a witness that would
15 be qualified to answer some of these gquestions?

16 MR. BOUDREAU: Yeah, the question is a good

17 one because that was part of the discussion that I was

18 having. Since these questions are going to the mechanics of
19 the agreements, I'm probably an imperfect messenger. With

20 me, today, are two Aquila representatives. One of which is
21 Keith Stamm, who I think the Commission is familiar with,

22 because I believe he testified yesterday & little bit, and

23 Mr. Stamm is willing to and prepared to take the stand in an

e 24 attempt to answer some of these questions from Commissioner

 f25 Gaw, and he would, I'm sure, be a much better messenger than
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I'm being at this point. So, if it's agreeable to the other
parties, I'm willing to offer Mr. Stamm to take the stand.

MR. DOTTHEIM: The Staff also has a witness
present, Mr. Cary Featherstone, that the Staff would offer.

JUDGE RUTH: Okay. At this point, then, let's
move to Mr. Stamm and have him come over to the witness
chair. Sir, am I pronouncing your name correctly?

MR. STAMM: Correct.

JUDGE RUTE: Then Mr. Stamm, would you please
raise your right hand?

(THE WITNESS WAS SWORN)

JUDGE RUTH: And would you state your name and

spell your name for the record?

14 MR. STAMM: K-E-I-T-H, S-T-A-M-M.
15 JUDGE RUTH: Thank you. Aquila, did you have
16 a few identifying questions you could ask this witness to
17 make it clear his position?
18 MR. BOUDREAU: Yes, please.
19 QUESTIONS BY MR. BOQUDREAU:
20 Q.  Sir, would you state your name for the record,
21 please? |
22 A. Keith Stamm.
23 Q. And what -- by whom are you employed; in what
'“¢24 capacity, sir?
ﬁﬁB A. I'm employed by Aqﬁila as the Chief Operating
Rolla Jefferson City Columbia
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1 Officer.
2 Q. Okay. And can you give us a brief discription
3 of what your responsibilities are as Chief Operating Officer
4 of Aguila?
5 A. My responsibilities include the US and
) International Utilities, as well as our unregulated
7 operations, so essentially operati&nal responsibility for the
8 company. I do not have responsibility for finance or any of
| 9 the administrative functions.
10 Q. Are you familiar with the subject matter of
11 the proceeding currently before the Commission?
A I'm generally familiar with it, yes.
Q. Do you consider yourself sufficientiy familiar
14 to attempt to answer some questions concerning the ownership
15 structure of the Aries project?
16 A. Yes, yes, while I was not in the country at
17 the time the structure was developed, I have had
18 responsibility for this function.
19 Q. Okay. Very good.
20 MR. BOUDREAU: With that, I will offer Mr.
21 Stamm for examination by the Commission with respect to the
22 matters at hand.
23 JUDGE RUTH: Okay. Thank you, Mr. Chairman.
”124 CHAIRMAN GAW: Thank you.
525 QUESTIONS BY CHAIRMAN GAW: -
{
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|1 Q. Mr. Stamm, we'll go back to my -- I think my
2 last question was what is the operating lease in general
I3 that's referred to.
L4 CHAIRMAN GAW: What's the exhibit number
5 you've given to --
é JUDGE RUTH: I've given it Exhibit 1 for
7 identification purposes.
8 Q. (By Chairman Gaw) That's shown as Appendix A
9 on the Staff Response Aquila Response and Aquila staff to
10 open the case.
11 A. Yes, Commissioner, my understanding of this

diagram, this was prepared scome time ago by the company,
13 would have been two or three years ago, and this is the

14 anticipated permanent structure that would go in place with

15 Aries. The operating lease is assumed to be -- would have
16 been the permanent structure and would have bheen after the
17 facility converted from construction financing t£o permanent
18 financing. We've been unable to convert to permanent

15 financing because the banks would like Aquila and CalPine to
20 contribute more money in the form of equity to the project

21 than was originally anticipated.

P22 Q. Uh~huh. Okay. Well, so is there an operating

23 lease currently in effect that's been entered intc, that's

shown on this diagram?

A, I believe -- neo, no, it is still in
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construction financing. It does not have the operating
lease, to my knowledge.

Q. Well, okay. So what document is there that
governs the relationship regarding the -- the lease -- hold
on. Let me -- let me back up. On the diagram down below,
they're showing a capital lease. Do you see that?

A. Yes.

Q. And that shows 27 years through, according to
the diagram, 2027. Do you see that?

A. Yes, I deo.

Q. Okay. And what's the status of that lease?

A. I believe that will also be part of -- would

be part of the permanent financing. What is in place today
is the toliing agreements, the obligations of Aquila and
CalPine to essentially pay for the facility by the year 2021.
That is the operator for 21 years, and that also corresponds

to the tolling agreements that Aquila and CalPine have

executed.

Q. What's a tolling agreement?

A, A tolling agreement is, effectively, a lease
on the power plant, so it gives the -- those that have

entered into the tolling agreement the ability to dispatch
the facility, to run the facility, and cperate it.
Q. And that télling agreement was initially

intended to be a short-term agreement, would that be accurate

Jefferson City Columbia
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1 to be replaced by capital lease?

2 A. No, sir. The tolling agreement would be
3 permenant .

4 : Q. Okay.

S A. The construction financing similar to -- if

6 you build a house and you take out a construction loan and

7 convert to a mortgage, that's the type of financing that

8 would occur, but the tolling agreement is an obligation that
9 stays in place regardless of what the permanent financing

r 10 uitimately looks like.

11 Q. Okay. So the tcolling agreement provides for

-- for the -- does it provide for the payment of money to

13 Cass County?

P 14 a. Yes, it does. Yes, it does. The tolling
15 agreement is -- a tolling agreement essentially are what got
16 banks comfortable with putting up the money for the
17 construction financing in the first place.
. 18 Q. Yes. But they -- okay. And so that tolling
; 19 agreement is as the -- the generating unit is being used
20 right now, correct?
21 AL Yes. Yes, it 1is.
P22 Q. So somebedy is paying money to somebody for
23 leasing that -- that plant from Cass County?
L A That 's correct.
H'i Q. Who's doing that?
{
Rotla _ Jefferson City Columbia

cefec185-6797-11d8-9184-104054c100560



Associated Court Reporters

. 1-888-636-7551

'ﬁ Page 69

ol A. The -- the parties of Agquila and CalPine are

| 2 paying for that -- paying for that unit. ©Now, there is a
3 purchase power agreement through June of 2005 with Missouri
4 Public Service that covers a portion of those payments, and
5 so that affects the amount of the tolling payments through
6 2005. Those tolling payments through 2005 are, in the case
7 of Aguila, about $4 million per year, and I believe that's
8 the same for CalPine. Now, at the expiration of that

j

% 9 purchase power contract in 2005, those tolling payments

increase to $23 million per year.

Q. And the amount that is being paid by Agquila
for under .the power -- power contract is how much per year?
A. I believe it's about $27 million per year, I
14 believe.
15 Q. Is that a set amount?
16 A Through 2005, ves.
17 Q. And so there's no variation according to the
18 operating cost or how does it calculate?
19 A The tolling -- or the purchase power agreement
20 essentially gives Aguila the right to dispatch that unit, so
21 Aguila pays for the fuel when it does dispatch that unit.
22 It essentially gives Aquila the right to use it so it's
23 essentially a demand charge.
;;{24 Q. So the demand charge is 27 million?
25 A. Correct. |
{
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1 Q. Usage then would add on whatever the gas costs
2 are?
3 . That's correct.
; 4 Q. Okay. And that payment goes from Agquila to
5 whom? To Cass County?
6 A. No, MEPPH.
! 7 Q. - Okay.
| 8 A. Aguila, the utility to MEPPH.
Q. All right. And the 4 million or so per year

that's being paid from CalPine's companies and from somebody
in Agquila, who in Aquila is paying that 4 million and who's
receiving it?

A I believe that is MEP Investments --

:l4 Q. Okay.
515 A. -- that is making that payment. Essentially,
16 what is happening, right now, with the payments that are made

{17 by Missouri Public Sexwvice is that is being used to pay down
?18 some of the construction loan. The construction loan was
élg originally, I believe, about $270 million, and it's now about
120 $190 million, so essentially, those are used to pay down the
EZl construction loan.
?22 Q. Okay. And you say that at the conclusion of
223 the -- the agreement with Aquila to have access to this plant
524 next year, that the payments will up to how much again?

s A. In the case of Aguila, it will be $23 million
Rolla J effers.on City Columbia
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1 per yvear and I believe that's the same for CalPine as well.

.2 Q. So 23 million each, and that will be paid
% 3 from, on Aguila's side? MEP?

! 4 A, Yes.

E 5 Q. Is that correct?

% é A, I believe that's correct, vyes.

-7 Q. Do you know?

é 8 A. I can state with 95 percent certainty that

9 that's the case, vyes.
Q. Okay. The arrangements for the construction
loan with -- that you mentioned earlier, what companies are

the abacores on that loan?

A. Ultimately, it is MEP Investments and CalPine.
14 Q. All right. Does Aquila have any

15 responsibility as a guarantor or in any way any liability

i 16 secondary or otherwise own that loan?

17 A. There is no recourse back to Agquila. The

18 Aguila would still be responsible for the tolling payments,

[ 19 but not the loan itself.

20 Q. And the tolling payments would be what?
21 a. Twenty-three million dollars per year.
22 Q. 8o, in essence, there is -- there is an

23 obligation, then, on the tolling payments for 23 million a

.24 year, for how long?
25 A. Through 2021.
|
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% 1 Q. Through 2021. And and for what reason is
% 2 Aquila required to sign off on the tolling agreements instead
3 of it being placed with MEP?
: 4 A. The -~ MEP did not have the -- I'm sure the --
E 5 the -- the balance sheet or the construction or for the banks
1 é to get comfortable with construction financing.
g 0. All right.
i 8 A. So it would have required a guarantee similar
? 9 to that that CalPine has provided.
510 Q. In the event that MEP -- it is MEP responsible
511 on those tolling agreements as well as Agquila?

AL MEP is responsible, and I believe that -- I'm

i13 absolutely certain that those are guaranteed by Aguila parent
E14 though.
ilS Q. Yes, okay. Now I'm following you. If MEP
}16 would not pay the tolling -- the tolling agreement amounts,
§l7 then Aquila would be responsible?
518 A. That's correct.
;19 Q. Is there any agreement between MEP and Aguila
320 in regard to reimbursement to Aguila in the event that MEP
121 fails to meet its obligation on the tolling agreements?
522 A I don't know that, since MEP doesn't have much
%23 of a balance sheet, it may be a moot point that there would
{24 be nothing to go after it at MEP.

'&?ﬁS Q. As a practical matﬁer, it might be, but from a
|
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1 legal standpoint, do you know whether or not that -- there
2 are agreements with, that provide some reimbursement from
3 Aquila back to MEP in the event that MEP defaults on the
4 tolling agreements?
5 A I don't know the answer to that guestion.
6 Q. Do you know if anyone here does with-Aquila?
| 7 A. We can certainly find that out in the next
8 half an hour.
9 Q. QOkay. There was a reference earlier in regard
10 to the top part of this chart and the reference to public

w25

investors and UtiliCorp and Aguila -in that 280 percent up at

the top. -Was that -- was that at some point in t;me a
structure that existed? Is that the reason it was done that
14 way? I'm just trying to clean that up a little?
15 A. Yes. Again, I believe this was attachment tc
16 a Staff document, but it was originally an Aquila document
17 from at least two years ago, and this reflects the fact that
18 the Aquila merchant business 20 percent that was sold to the
19 public in April of 2001.
P20 0. A Yeah, and at some point in time, that was
21 repurchased back by the company?
;22 A In January of 2002, I believe that closed.
l23 Q. And you believe it closed -- you believe what
 24 closed, I was putting words in your mouth.
! A. The repurchase of t—:he 20 percent.
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; 1 Q. Thank you. So, at the present time, the
% 2 structure would be there's one corporation, Aquila, that with
i 3 shareholders but it has no parent; is that correct, Aquila
% 4 itself has no parent company?
E 5 A, That's correct.
? 6 Q But Aquila does have subsidiaries?
E 7 A Yes.
8 Q. And the subsidiaries include MEP?
L9 A That's correct.
I 10 Q Okay. Are there other subsidiaries of Aquila
1
11 currently in existence?
A. Yes.

. Q. Very many?
§14 A Not as many as there used to be --
=15 Q. Yes.

15 A. -- but there are dozens of structures like

17 this when Aquila -- particularly on the non-regulated side --

| 18 built its merchant facilities, it employed similar

19 structures.

20 Q.  The issue -- there is an issue in regard to --
21 to resource planning I'd like to go into just a little. The
22 contract for the use of this generation unit expires with

23 Aquila next year, I believe you said.

.24 A. That's correct.
":55 Q. Are there plans in regard to Aguila‘'s

?
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replacement of that generation as a source of electricity for

it to serve 1its native load?

Q. How much -- generally how much of the -- of
the generation needs of the company are -- does this plant
make up currently?

A. There's a couple of ways to look at that. One

214 would be what percent of the capacity, and so how much of

!15 this in terms of total megawatts, and then how much of the
216 actual energy comes from this particular facility.

517 . Q. Okay.

%18 A. And it's about, I believe, it's about 20

%19 percent of the energy, and that's probably geoing to be the
%20 more relevant number in terms of the amount of capacity

%21 versus energy, so it's 20 plus percent.

322 Q. What about the capacity site, 1f you know?

;23 A. The capacity side, it would likely be a little
7&24 bit higher than that, because we would use -- we would use
7‘55 our coal fire generation as much és possible, and then

i
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purchase in the open market if this was not competitive with
purchasing in the open market.

Q. There i1s with regard to whether this is
competitive as opposed to purchasing in the open market, you
basically are -- are -- you already have a demand, as you

say, a demand charge. I don't know how you phrased it

earlier.
i A demand charge 1s essentially correct.
Q. That you pay whether you use it or not?
A. Essentially it gives us the right but not the

obligation to use the facility, so we can buy from the open
market from others as they have that available, and then to

the extent that they don't have that available, then we can

| 14 fall back on this.
E 15 Q. But you're paying that 27 million whether you
;16 use it or not, I guess, is what I'm saying.
%17 A, Yes, it's similar to other purchase power
; 18 agreements where you -- 1f you want the right to that
219 capacity, you typically would pay a demand charge.
220 Q. The -- I could go a long ways deown that road,
%21 but I think I'm going to at least aveid it for the time
{ 22 being. The issue cf where you're going to find the 20
E23 percent that you need to replace that, do'you know what the
j;24 -- what the answer is to that question?
éS
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ol 23 million, if this transaction is complete, I assume that --
2 does that obligation go away?
3 B. If we restructure, that's correct, yes, that's

. 4 correct. What we're attempting to do right now is

% 5 restructure this arrangement and exit so that we no longer

} é have that $23 million per year obligation.

i 7 Q. Does the -- I guess, I guess my guestion is

% 8 does the sale that's contemplated here, does it erase the 23

) million by itself or does something else have to occur after
llo that sale takes place?
A, No, the restructuring itself would eliminate

our obligation for that $23 million per vear.

C. I may be mischaracterizing this. Ig it a sale
%14 or is it really a restructuring of ownership or of rights to
%15 a lease rather?

l16

17

.18

19

L 20
21
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1
2
3 Q. So the big picture here in regard to -- in
é 4 regard to this proposed transaction that you are eliminating

5 an obligation of not just MEP but Aquila itself in regard to

6 this -- to this plant?
7 A. Yes, it is, that is the -- it is -- that is
8 the big picture, we are eliminating this obligation, that's

9 what we would like to do. It's consistent with our overall
- 10 strategic objectives, consistent with what we've done in
Louisiana where we exited a teoll where we had a $43 million

per year aobligation. It's consistent with our

publicly-stated objectives of exiting the Elwoed toll, which
;14 is a facility just outside of Chicago, and consistent with
.15 our overall objective of exiting the merchant, non-regulated,

16 energy business.

117 Q. . How much cf the -- how much off system sales
118 have there been on this -- of this unit since it was built?
%19 A. From Missouri Public Service or from Aries?
520 Q. Other than that which has been utilized by

.21 Aquila?
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1
2
F
3

4

5 Q. Is the obligation on the construction loan

6 with CalPine a Jeoint in Several Liabilities?
P7 A. -- with the banks.

8 Q. Yes.

G A I'm not trained as an attorney, but my

10 understanding is 1f we don't -- that there's no recourse bhack

to Aguila if the loan goes into default. What essentially
happens is the banks end up owning the power plant, taking

the power plant, but the tolling obligations stay. The $23

14 million per year that each of Aquila and CalPine have, those
15 tolling obligations remain in place, but effectively, the

316 bank owns the power plant, but there's no further recourse

217 pack to Aguila or CalPine.

318 Q. Except for 23 million a year for --

519 A, That's correct.

é20 Q. -- hoﬁ many years?

521 A. It goes through the year 2021.

522 Q.  2And it would be fair to say, wouldn't it, that

:23 up -- that up to this point in time, the primary purpose of

'*?24 this plant has been to service the cﬁstomers of Aguila?

ﬁéS A Yes, the -- that‘sicorrect.

;
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1 Q. And to the tune of about 20 percent of the

2 needs of Aquila®

3 A. The energy requirements, yes.
4 Q. And that the -- that the basic financing
{5 requirements that were necessary in order to get this

& arrangement up and running, have been supplied by the parent
-7 corporation Aquila?
8 A. Aguila and CalPine by -- by guaranteed the

9 tolling payments effectively, yes, that's true.

16
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Q. And without doing that, if you choose not to

do that, then you run into these deadlines, is that in regard

A. That's correct. The banks, then, have the
opportunity, since we're in default -- or not the
opportunity, but the right to foreclecose on a facility and
sell it, but Aquila would still have the $23 million per year
tolling obligation.

Q. Does Aquila believe that the rate payers are
in any way responsible or would have any consequences of --

of that cbligation?

A, The $23 million per year? No.

Q. Okay. Where would Agquila get the money to pay
for that?

A. The -- for the $23 million per year?

Q. Yes. |

A, It would essentially - that would be added on

to our existing obligations, debt—and debt-like obligations,

Rolla
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1 and for example, we have suspended the dividend, and we no

2 longer pay a dividend that's used to pay down the debt.

3 We've sold non-regulated assets and international assets, so
4 we would have to use those types of proceeds. It would

5 further financially weaken the company because it would be an
6 additional $23 million per year obligation.

7 Q. Thank you.

8 CHAIRMAN GAW: Let me ask Staff a couple of

9 things here, Judge.
10 JUDGE RUTH: Do you anticipate asking more

L1l questions of this witness?

CHAIRMAN GAW: I don't know, but if he wants
13 to step down whenever he feels comfortable with ig.

14 JUDGE RUTH: You may step down, but I'il ask
115 you to stay in the room, please

516 CHAIRMAN GAW: I want to ask Staff to tell me
17 what books and records, and Public Counsel, too, what books
. 18 and records are you concerned about that you may no longer
19 have access to if this transaction takes place, how is that
29 relevant to this question that's before us.

21 JUDGE RUTH: I'1l also note that a few people

22 have come in the room. I don't recognize everyone, soO
- 23 counsel, 1f there's anyone who's in the room that should not
24 be here for the in camera portion, will you tell me?

Coeog MR. BOUDREAU: I don't believe so.

Rollz Jefferson Cit Columbia
) Y
ccfec185-6797-11d8-9184-104h54¢10000



Associated Court Reporters
1-388-636-7551

Page 87

THE COURT: So you're satisfied at this point?

MR. BOUDREAU: I believe so. 7

JUDGE RUTH: Thank you. Sorry for the
interruption.

Mr. Dottheim, would you -- do you have a
witness that you would prefer to put on the stand or do you
want to answer this question yourself.

MR. DOTTHEIM: Why don't I put the witness on
the stand, and if the Commissioners have any related
questions or also matters that Mr. Stamm has addressed. The
Staff would --

JUDGE RUTH: I'm sorry.

PSC STAFF: The Staff would offer Cary G.

14 Featherstone.
15 JUDGE RUTH: Mr. Featherstone, would you
f16 please come up to the witness chair? Mr. Featherstone would
;17 you please raise your right hand.
18 (THE WITNESS WAS SWORN.)
19 JUDGE RUTH: Okay. Please be seated. And
.20 state, again, your name for the record.
:21 THE WITNESS: Cary G. Featherstone.
22 JUDGE RUTH: And Mr. Dottheim, do you have a
123 few gquestions?
:ﬁ;24 MR. DOTTHEIM: Yes.
“"25  QUESTIONS BY MR. DOTTHEIM:
Rella Jetferson City Columbs
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1 Q. Mr. Featherstone, would you state the nature
2 of your employment, your job position at the Public Service
3 Commission?

4 A. I'm a Regulatory aAuditor with the Missouri

5 Public Service Commission.

& Q. Okay. And have you participated in audits

7 respecting Aries transactions?

8 A. Yes, I've been assigned to the current rate
9 case that's pending before thelCommission. It's styled as
i0 Case No. ER-2004-0033%4 million.

11 Q. Did you have responsibility as far as the

Staff review of transactions regarding Aries in Aquila's last

rate case, Electric Rate Case ER-2001-86727

A Yes, along with two other Staff members.
15 Q. Okay. And again, you do have filed in the
216 pending electric rate case testimony related to Aries
© 17 transactions?
:18 A. I do. I have direct rebuttal and surrebuttal
19 testimonies along with Staff witness Owen Slater and Staff
;20 witness Proctor has filed surrebuttal testimony on the Aries
;21 issue.
;22 MR. DOTTHEIM: I'd offer Mr. Featherstone for
;23 ény questions.
3524 JUDGE RUTH: Ccmmissioner Gaw?
s CHAIRMAN GAW: Thank you.
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1 QUESTIONS BY CHAIRMAN GAW:
2 Q. I guess my first question had to do with what
3 books and recoxds that Staff is concerned they may not have
4 access to 1f this transaction takes place that Staff is
5 asking us to look at.
6 A. You understand I'm not an attorney, so I'm not

2‘7 familiar with the statutes and the Federal Power Act in terms

8 --
9 Q. Mr. Dottheim put you up there. If he wants to
10 answexr the question, I'll ask him. Whichever one, I just

P11 want to know.

A, That caviat, I think what we're interested in

in terms of the investigation is to look at the transaction
514 itself, the sale transaction, our scope of audit did not
;15 include that, as part of, while we got some information with

§16 regard to the Aries sale during the rate case, we did not

: 17 -fashion our scope of audit to anticipate the sale
18 transaction.
}19 Q. That has to do with the rate case. What I

- 20 want to know is how this transaction impacts the Staff's

21 ability to review books and records that it considers

.22 important and I'm trying to -- I'm trying to understand what
23 Staff's position and concerns are in regard to this
24 transaction in regard to records.
=”Q@5 A. I'm not sure that we feel that we have,
i
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1 perhaps, even experience to deal with this kind of a
2 transaction. We believe that the transaction involves more

3 than just the power plant itself, there's the land aspect.

9 MR. DOTTHEIM: Mr. Featherstone, your response
+ 10 about discussing certain transactions or concerns, and you

11 mentioned company personnel, is that out of a concern that

certain company personnel do not have access to the documents

or transactions which you would refer to?

514 MR. FEATHERSTONE: We have been told by the --

315 by the company that there has been established they would

216 call it a firewall, that there are certain employees of

217 Aquila, Inc. who are not permitted to, if you will, be

"~ 18 involved in the decision-making and review process of the MPS

19 capacity, the resource planning, that they are -- because

320 they are dealing with the Aries transaction of disposing of

£ 21 the Aries asset, they are not permitted, because I think FERC
22 code of cogduct reguirements is what we have been told, that

123 they are not permitted to access this information or be

familiar with what is the current plans of MPS capacity

replacement.
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1 MR. DOTTHEIM: Request we go off-the-record

2 for a moment while we attempt to establish that cnly those

3 individuals are remaining in the hearing room who are deemed
4 to be.

=) JUDGE RUTH: Yes, let's go ahead and take a

& seven-minute break anyway. I believe that we need to switch

7 out court reporters perhaps. It will be a brief break in
b8 order to allow just a couple of things. Please stay by.
S We'll go off the record.

.10 (A BREAK WAS HAD TO CHANGE REPORTERS.)
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1 JUDGE RUTH: We're back on the record. We

2 tock a short break. I've asked counsel to look around the

3 room. They've assured me that anyone who's here can be

4 here, and we'll continue then with our in-camera proceeding.
5 Right before the break, I believe Commissioner Gaw was

6 asking witness Mr. Featherstone a few questions.

7 CHAIRMAN GAW: Thank you, Judge.

8 BY CHAIRMAN GAW:

9 Q. I'm not sure whether I need to reask the
10 question. My question had to do with what books and records
11 that Staff is concerned about not having access to?

h. The Staff is concerned that the Aries -- the

13 sale of Aries has a direct impact on the Missoufi Public

14 Service customers. They're currently presently receiving,

- | 15 through a purchased power agreement, a 500 approximate

16 megawatts of capacity, which is what Mr. Stamm's testified
17 to represents something in excess of over 20 percent of

18 their capacity. And it's probably about 20 percent of their
19 energy. They received about 1.2 million megawatt hours of
20 energy from Aries in the past year.

21 It's an intermediate combined cycle unit.

22 It's already built. 1It's two years old and it's in their

23 service territory, connected to their system.
24
3
.. 25
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1 and
2 the sale transaction, of course, would negate that.
3 Presently they own 50 percent of the power

4 plant, and in terms of the books and records of the company,
5 we would -- the investigation is an attempt to access the

6 necegsary books and records, and not just the boocks and

7 records but the personnel, the individuals who have

8 transacted this -- this sale or this proposed sale. They

9 would, of course, lose the ownership of Aries.
10 Mr. Stamm has testified and identified the
benefits to the company, but I don't think he's articulated

benefits-to the customer. As I was saying before we had to

clear the room, the land site was designed for a multiple

14 purpcse facility. While it's not large enough, is what

lé we've been told to build a duplicate combined cycle unit of
16 585 megawatt capacity, which is the capacity of Aries. They
17 could build a smaller combined cycle unit or they could

18 build combustion turbines.
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1 A. Because of the tolling arrangement, and it's
| 2 my understanding also because of Calpine and Aquila's
3 non-investment grade status, the banks want -- ﬁhe lenders
4 want more money from the corporations, the two corporations
| 5 who own Aries. And the companies made a business decision
6 that they simply have not -- they're not going to put any

7 more money into the project. That's what we've been told.

8 So in essence they entered into negotiations

9 with Calpine and, in fact, I've attached that as -- I Xnow
10 this isn't the rate case, but I've attached the sale
agreement, or they call it a memorandum of understanding,

and that'!s attached as highly confidential Schedule 4 to my

surrebuttal testimony. That is an agreement entered into

14 with Calpine, and they've identified it as a term sheet.

15 To be more specific, if you go to -- I know

16 you don't have it before you, but 4-8 gives the --

17 identifies the payments and the considerations to be made by
18 Aquila, and I think Mr. Stamm identified some of the terms
19 of it earlier.

20

21
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1
2 Q. Ckay. Cleanup question that I think is
3 inferred in all of this. Thé tolling agreementé and

4 whatever agreements that are out there, do they call for the

5 transfer of title to this property to -- away from Cass

& County at its conclusion?

7 A. I'm probably not the best one to answer this,
8 but my view of Cass County, Cass County is simply --

9 Q. I know it's a finance arrangement to avoid
10 taxes.
11 A. They have a legal title but they're not the

owners of this plant, make no mistake about it. Calpine

Corporation and Aquila, Inc. own this plant. Cags County

14 was entered into or came into existence in terms of the

15 ownership, legal title, simply for tax abatement, property
16 tax abatement. I think it's paid in lieu of taxes. 1It's

17 called PILOT, and I'm not -- I'm not sure I'm getting the

18 acronym correct, but it's -- it's to avoid property taxes

13 assessed on the county level. There is a payment that's

20 made, but it is at a greatly reduced discount.

21 Q. Yeah. But the ownership, does it at some
22 point in time revert away from there?
23
_-24
il 2s
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1 over from Cass County.

2 CHAIRMAN GAW: That's what I was -- I assumed
3 there could be something similar to that. Okay. And I'm

4 going to go back to, again, are there books and records that
5 the Staff and Public Counsel is concerned about not

3 receiving? Public Counsel?

7 MS. O'NEILL: Commissioner, I think that

B8 Public Counsel's always concerned that it needs to have the
9 best access to the most complete information that it can get
10 in conducting its analysis, and it is certainly less
11 complicated for us to get books and records from a regulated

utility than it is for us to get those kind of records from

an entity that is not the regulated utility. And when

14 ownership interest goes away, it becomes more difficult to
15 establish what we need to do to get those records.

16 So from that perspective, we do think that's
17 important. I don't think that formally we have a position
18 on what should happen in this particular reguest for an

19 investigation, but I think that if what we're talking about
20 is whether -- is does this Commission take jurisdiction and
21 if the Commission had jurisdiction over this transaction, we
22 could probably come up with a way to address those concerns.
23 And if the transaction itself appeared to be in the public
. 24 interest or at least not detrimentél to the public interest,

- 25 we may be able to resolve these fhings.
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1 I think it's difficult, in that there's all

2 this ownership interest, but it's got all these layers on it
3 to deal with that jurisdictional question. I think that's

4 the reason Staff proceeded the way they did, but we're not

5 really getting to the substance of the issue with this

) prcoceeding.

7 CHAIRMAN GAW: Staff?
B8 MR. DOTTHEIM: Thank you, Commissicner.
9 Yes, there's a concern. Do we have any

10 experience under Section 201G of the Federal Power Act? No,
11 and that's part of the -- that's part of the concern. And

alse, too, I think as Mr. Featherstone indicated, it's --

the Staff's response may have been too limited, but it's not
14 just bocks and records that we have concern about access to.
15 It's also the individuals who know about those bocks and

16 records.

17 CHAIRMAN GAW: And the reason you need access

18 to those books and records is for what purpose?

1s MR. DOTTHEIM: For purposes of auditing.

20 CHAIRMAN GAW: Of auditing for what purpose?
21 MR. DOTTHEIM: For rate cases.

22 7 CHAIRMAN GAW: Pardon me. You have a rate

23 case pending currently in front of the Commission?

24 MR. DOTTHEIM: Yes.
i 28 CHAIRMAN GAW: Is there something that you
Rolla Jefferson City Columbia
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1 have not received in that rate case that you -- ocbviously at

Z this point in time, this entity is still within Aquila's

3 shop?
4 MR. DOTTHEIM: Yes, and the concern is when it
5 no longer is, but there's -- but there's a power supply

6 agreement.

7 CHAIRMAN GAW: Okay. So when would that be

8 relevant? We're talking about a contract that expires next
9 year.
10 MR. DOTTHEIM: May 31, 2005.
11 CHAIRMAN GAW: So a little over a year from

now. When would that be relevant in regard to some other

rate case?

14 MR. DOTTHEIM: It depends upon what the test
15 year 1s, when the company would either file a case or the

16 Staff would file or some other party would file a complaint.
17 CHAIRMAN GAW: It would take a rate case that
18 involved a test year that overlapped into that contract; is

19 that correct?

20 MR. DOTTHEIM: Yes.

21 CHAIRMAN GAW: So in reality, in regard to the
22 need for those bocks and records, what books and -- what

23 about -- that contract is already entered intc. We're not
24 talking about any -- anything that -- that would be done

L4425 subsequent to that. If this transaction takes place, then

Rolla Jefferson City Columbia
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it's not an affiliate that owns it, what 1s i1t that Staff
would be trying to acguire that they wouldn't have access to
from Aguila itself?

MR. DOTTHEIM: Even with the existing
contract, we'd be trying to place the contract on a cost
nasis, and with the trans-- with the transaction,., the access
to those books and records would not be, we believe, as
easily accessible, but we don't have any experience under,

again, the Federal Power Act section.

CHATIRMAN GAW: And books and records -- books |
and records of what entity? |
MR. DOTTHEIM: MEPPH.

CHAIRMAN GAW: ©Of MEPPH, and records are the

"i
|
|

Rolla

14 ones you're concerned about? |
15 MRi DOTTHEIM: Yes.
16 CHAIRMAN GAW: And MEPPH is the limited
17 liability company that is 50 percent-owned by the subsidiary
18 of Agquila?
19 MR. DOTTHEIM: Yes.
20 CHAIRMAN GAW: And what changes as a result of
2i this transaction in regard te that entity, 1f you know?
22 Does the entity go away, is it extinguished, and what
23 happens to its books and records, are those things you're
24 concerned about?
4 25 MR. DOTTHEIM: Yes. I don't know if
Jefférs;)n City | Columbia
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1 Mr. Featherstone knows the answer or -- and certainly the 1
2 company may. i
3 CHAIRMAN GAW: I'm going to ask the company

4 what happens with those books and records. Looks like I'm f
5 clearing the room again. I never know when I'm doing that. i
6 MR. BOUDREAU: Give me a moment. %
7 CHAIRMAN GAW: Sure. ]

8 MR. BOUDREAU: I think the easiest way for me
o to answer this is to say Agquila doesn't know for sure who's !
10 going teo -- what's going to end up is Calpine will end up :
11 with custody of these records, because Calpine will end up :
i

14 by Calpine in some fashion.
15 CHAIRMAN GAW: 1Is there a reason why those
16 records would nct be -- well, so there is a problem in !
17 regard to Aquila's access to the records after the
18 transaction, is what you're telling me?
19 MR. BOUDREAU: Aquila will have access to the
20 records that it -- that it accumulated up to this point. I
21 mean, up to the point of the sale. So Aguila will maintain, 5
22 I mean, a lot of historical information after the close of %
23 the sale. 1If there's additional things that happen in terms %
| 24 of the operation of the plant or whatnot, those will i
- ";25 probably be exclusively in Calpine's custody. But much of {
!
r
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1 this documentaticn, at least the historical documentaticn,
2 Aguila will still have access to.
3 CHAIRMAN GAW: Will Aguila have péssession of
4 it or access to it?
5 MR. BOUDREAU: My understanding is possession,

6 that they have their own archives of documentation, because

7 they've been involved in a number of these transactions over !
B time.
9 MR. DOTTHEIM: Commissioner -- excuse me.

10 Chair?
11 CHAIRMAN GAW: Yes.

MR. DOTTHEIM: I think Mr. Featherstone can

relate difficulties we've encountered even in peﬁding cases
14 because of Calpine.

15 CHAIRMAN GAW: Not being willing to cooperate
16 sharing records?

17 ‘MR. DOTTHEIM: Yes, even though they're --

18 even though Aguila is a 50 percent owner of MEPPH.

19 CHAIRMAN GAW: Well, are you talking about

20 Calpine or are you talking about MEPPH?

21 : MR. DOTTHEIM: Calpine, I believe.

22 . CHAIRMAN GAW: Has Staff tried to seek records

23 from Calpine in this case that are not records of MEPPH?

24 MR. DOTTHEIM: Mr. Featherstone could address

4 25  that, if I could direct that question to him. 1
|
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1 THE WITNESS: It was our understanding that

2 one of the reasons why we were put on a very restrictive, 1
3 very tight leash, if you will, on records in this case --

4 well, not this case, but the rate case -- : ;
5 CHATRMAN GAW: Rate case. i

& THE WITNESS: -- was the --

10
i1

12 ' |

13

14

15

16

17

18

19
20 !
21
22

23

24

i
|
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i

While that process took place, they'wve also

used that in some fashion against us in the rate case, and

you'll hear some of that in the proceeding later this week.

Commission's authority is over Aquila, Inc.

Public Service and L&P.

that.

We feel that our relationship or the

BY CHAIRMAN GAW:

0.

Okay. I'm trying to understand -- we're not

So we didn't feel the need to do

and Missouril

talking about records that you need in the current rate

case, firstc of all?

A.
Q.

are concerned.

difficulty, have you seen the records you feel you need to :

See?

That is correct.

I'm talking about as far as your future needs

You have seen the records,

albeit under some

Rolla

Jefferson City

Columbia
ccfec181-6797-11d8-9184-104b54¢ 10000



Associated Court Reporters

1-888-636-7551
“f3 : P@eﬂlé
1 2. Ves . :
2 Q. At this point?
3 A, Yes.
4 Q. If there were a rate case in future and this

S transaction took place, would there be records that vyou

6 would want that you haven't seen in some future rate case

7 that MEPPH might have?

8 A. Pure speculation, but it's likely. In fact, I
9 would even think that it would be very likely that Calpine
10 would dissolve MEPPH. MEPPH was created because of the

11 ownership relationship with Calpine and Aguila. In fact, in %

the very beginning, MEPPH didn't exist. It was MEP

Investments, and it was 100 percent Aquila. And MEPPH only
14 was created because cof the joint ownership issue.

15 Q. But let's assume it was dissolved. What

16 records you would be trying to seek from Calpine in some

17 future rate case, since it would no longer -- well, let me
18 just ask that.

19 A, I think if -- one of the concerns we have is
20  that they're going to enter into another agreement with --

21 with another purchased power agreement with Ariesg being the

22 source, but -- ;
23 Q. Aquila?
o 24 A. Aguila will enter into ancther agreement
1,f@25 with -- if Calpine is the sole owner, with Calpine, and so
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1 then we would have that need to get access to the books and
2 records.

3 Q. And why would you need the books énd records
4 of Calpine at that point?

5 A. It would be whatever entity that Calpine

6 chooses to operate Aries. If it's -- if they leave it as
7 MEPPH, it would be the books and records and personnel of

8 MEPPE. |

9 Q. My gquestion is, why would you -- if there was
10 a new agreement with a nonaffiliate, why you would ke !
11 seeking the books and records of the nonaffiliate? What

would be unigue about that or different than what you would

be doing with any other nonaffiliate long-term purchased
14 power contract?
15 A. I think it depends on when this transacticn,

16 this sales transaction closes and when they would decide to

17 enter into an extension or a new agreement to replace the
18 current -- we call it June 2005. It's actually May 31,

19 2005, the current capacity agreement. 2Any replacement of

20 that capacity agreement in relationship to Calpine.
21 Q. What's the critical timing that you're talking |
22  about? g
23 A. It's my understanding that the company wants

24 tc close this immediately.

Q. I guess what I'm asking vyou is, you said it
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1 would depend upon whether they did that, and I thought you

2 were saying when they did it. Are vyou talking about whether f

3 or not some renegotiation or extension or new purchased

4 power contract would occcur prior to or after this transfer?
5 A. I think prior to.

& Q. So your concern is, 1f there is a transfer

7 prior to the closing of this transaction that's proposed

8 with Calpine to transfer this interest over to 100 percent
9 to Calpine, that then it would be an affiliate transaction
10 and you would want access to those records? 2m I following
11 you? é

A Yes, or shortly thereafter the close of the

transaction and we miraculously end up with a pufchased

14 - power agreement.

15 Q. And your concern might be that it really was

16 an affiliate transaction and it was related to these other

17 transfers and was a part of some -- even if it recited that

18 it was not, that it might in reality be a part of the total

19 transaction? :
20 A. Yes.
21 0. And if that occurred, there might be some --

22 Staff might be concerned about whether additional money was

23 being paid for Aguila -- by Aquila over to -- indirectly to
24 Calpine in order to get the transfer to take place?
- 28 A Yes.
Rolla Jefferson City Columbia
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1 Q. Okay. So if that's -- if that's the case,

2 does the company have anything that would make Staff feel

3 comfortable in regard to access to those recordé if

4 something like that occurred?

5 MR. BOUDREAU: Can you give me a moment to

6 confer with my client, see if there's maybe some way we can
7 make a commitment to address some of those concerns.

8 CHAIRMAN GAW: Sure.

9 (AN OFF-THE-RECORD DISCUSSION WAS HELD.)
10 JUDGE RUTH: We're back on, and you may answer
11 the question.

Let me offer this approach.

The company would be willing to agree that it would not

enter into another purchased power agreement with MEPPH or

whatever successor entity would be relevant without filing

for obtaining prior approval from this Commission. That, it

seems to me, would give the Commission an copportunity to

take -- and the Staff as well to take a look at the proposal

and evaluate it, make the recommendations to the Commission,

and if it's thought to be a bad idea or if there's thought

to be some suspicion or some shenanigans going on, that

would give the Commission an opportunity to control that

transaction. That may be just kind of a quick way to cut

right to the choice,

commitment here.

and the company is willing to make that
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CHAIRMAN GAW:

MR. DOTTHEIM:

preapproval legislation.
CHAIRMAN GAW:

MR. BOUDREAU:

Page 115

Staff?

It offhand sounds like

It sort cof does.

With the understanding that any

order approving it would contain the typical not binding for

ratemaking purposes.
CHAIRMAN GAW:
respond to that. You can.

MR. DOTTHEIM:

not certain that we would be interested in accepting that

proposal as stated. I think we'd need to probably talk a

I don't know if you-all want to |

I think that's -- offhand I'm

little further with the company, but I don't think we want

to make any commitment or suggestion on our part just based

on what Mr. Boudreau has set out without, again, talking

further with the company and internally. : ;

CHAIRMAN GAW:
SJUDGE RUTH:

you back.

I'm done. Thank you.

You may step down. . I may bring

COMMISSIONER CLAYTON: What's our plan?

JUDGE RUTH:

I thought we would keep going.

QUESTIONS BY COMMISSIONER CLAYTON:

Q. I want to make sure that I understand Staff's

role in this, and I've gotten a little confused here.

Basically, Staff's role in reviewing this power sales

Jefferson City Columbia
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agreement relationship at MEPPH basically is determining
whether the price for power, I guess, reflects a fair cost
or a fair market wvalue; is that a fair statement?

A. Yes. And I think also we have expanded that a
little bit to include what is the best optimal way of this

company meeting its capacity needs.

Q. So basically --
A. Today and in the future.
Q. We have two issues. We'wve got an issue cof

whether or not they have sufficient capacity, and No. 2,
whether or not the price paid in this PSA is, I guess,
relatively fair under the circumstances?

A Yes.

Q. I guess what would be the standard that
you-all would use in determining whether that price is a
fair price or reflects costs, or tell me exactly what you
would lock at?

A, Mr. Oligschlaeger -- and I'11 push this off on
him -- but he really addresses that in his testimony, that
it's the lower of cost market standard, the affiliated
transaction rules of the Commission.

Q. So it's more cof a market standard rather than
looking at what their individual costs are going to be, is
it not?

b. It's the lower of cost or market. So in our
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instance, we have presented in the rate case what we think

are the costs.

Q.

Okay. All right. Then let me ask you this.

If you had a power sales agreement between Aquila and an

unaffiliated independent power producer,

would you-all be

able to get into the records of that independent entilty to

determine their costs?

A.

50.

Q.

I'm not an attorney. I don't

-- I don't think

Okay. So if you were evaluating that, that

would be purely a market-based evaluation?

A.
Q.

I bhelieve so.

Okay. The fact that they are an affiliated

14 entity is what causes the double analysis, the market
15 analysis as well as the cost analysis, correct?
16 A. Absolutely.
17 0. In terms of cost, wouldn't the way to deal
18 with that in rate cases would be to hold the company -- I
19 guess, as we look forward, hold the company to no greater
20 than a certain amount in terms of the power that they buy?
21 A. I think that's been ouf approach in this -- I
22 keep calling it this pending case, but the rate case.
23 Q. And the pending rate case?

- 24 A Yes.

: ? 25 Q. What is the Commission's role in dealing with
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the capacity issue? Do we have the ability to tell the
company how they reach their capacity needs?

A. That might be a question you -- y&u refer to
Mr. Dottheim. There are Commission-integrated resource plan
rules, as I understand them, and I'm not the expert on them.
There's Staff members that can speak to these much better
than I. But as I understand, there is a integrated resource
planning rule that the companies have -- electric utilities
have been obligated to fall under. They have an exemption
to that rule, all of them, all of the major electrics, that
was given to them in the 1897-19%98 time frame.

COMMISSIONER CLAYTON: Okay. I don't want to

13 let you go yet. Take a break, but don't go anywhere. I
14 mean, stay where you are. I want to ask Mr. Dottheim.
15 Mr. Dottheim, when MEP Investments, LLC was
16 created, the original subsidiary owning Aries 100 percent,
17 did the Missouri Public Service Commission approve the
18 creation of that LLC?
19 MR. DOTTHEIM: Not to my knowledge, no.
20 COMMISSIONER CLAYTON: Did we approve the
21 construction or the construction costs of the Aries
22 facility?
23 MR. DOTTHEIM: No.
24 COMMISSIONER CLAYTON: I say we. Did the
prior Commission do that?
Rolla Jefferson éity Columbia
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MR. DOTTHEIM: Neco.

COMMISSIONER CLAYTON: Was there an analysis
of the sale of the 50 percent of Aries from MEP-Investments,
LLP to Calpine and --

MR. DOTTHEIM: No, not by the Staff there was
no proceeding. There -- it is mentioned in a proceeding
involving the EWG, the Aries unit.

COMMISSIONER CLAYTON: EWG?

MR. DOTTHEIM: Exempt wholesale generator.
And that -- and that occurred with the purchased power
agreement that's in place and the case number's been
mentioned.

COMMISSIONER CLAYTON: Hang on. I'm goling to

14 get to that. So we didn't approve the sale of the
15 50 percent to Calpine, but my next guestion was, did we
le approve the power sales agreement between Aquila and -- and
17 I guess it would be MEPPH at that point?
18 MR. DOTTHEIM: No. The power sale agreement
15 involving Aries and Aguila was not -- was not approved by
20 the Commission. There was -- well, 1t was not approved by
21 the Commission for ratemaking purposes. There -- under the
22 Public Utility Heolding Company Act, there's Section 32K,
23 which involves affiliate transactions respecting power
o} 24 supply agreements, and under Section 32K, in order for that
? 25 transaction to pass muster on the federal level, the
Rolla
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1 Missouri Commission must make certain determinations.
2 And those determinaticns are that_the
3 Commission has sufficient regulatory authority, resources
4 and access to bocks and records, the transaction will
5 penefit consumers, the transaction does not viclate any

[ state law, the transaction would not provide the EWG an

7 unfair competitive advantage, and the transaction is in the
8 public interest. Those determinations were made by the

9 Commission based upon a recommendation.
10 COMMISSIONER CLAYTON: I'm goling to stop you
11 right there before we go any further. I want to go through

that list again. You have the resource planning issue, you

have books and records are avallable for review.

14 MR. DOTTHEIM: Yes.

15 COMMISSICNER CLAYTON: Benefit to consumers.
16 MR. DCTTHEIM: Yes.

17 COMMISSIONER CLAYTON: No violation of state
18 law.

19 MR. DOTTHEIM: Yes.

20 ~ COMMISSIONER CLAYTON: That there is no unfair
21 competitive advantage.

22 ‘ MR. DOTTHEIM: Provided to the EWG.

23 COMMISSIONER CLAYTON: And what else? That's

| 24 how far I got.

MR. DOTTHEIM: And the transaction i1s in the
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public.interest.

COMMISSIONER CLAYTON: And what year would the
Missouri Commission have made that analysis?

MR. DOTTHEIM: It wag, I think, 1899. It was
in -- again, the case number is EM-99-369. I earlier today
said EM-99-365, I believe. The last three digits are 369.

COMMISSIONER CLAYTON: Ckay. And the
Commission went through that -- the Missouri Commission went
through that and found that each of those standards were
met?

MR. DOTTHEIM: Yes. Based upon Staff's
recommendations, memos were filed with the Commission, but
the Commission exclusively stated in its order where it made
those determinations that it was not making any of those
determinations for any ratemaking purposes.

That was the recommendation made to the
Commission by the Staff, that no ratemaking be determined by
those items, and the Staff believes that the company in its
application in EM-99-369 agreed that if the Commission made
those determinations positively, it would not have any
ratemaking effect.

| COMMISSIONER CLAYTON: Okay. Why would Staff
want that determination that -- or the -- why would Staff

want no binding ratemaking principles being found in that

apprcval or --
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MR. DOTTHEIM: Because amongst other reasons,
Staff resources, the amount of effort that it wquld take for
the Staff to perform the analysis, conduct the review, to
make a recommendation that the Staff would be comfortable
would not have any ratemaking impact, that the Staff has
generally, over the years, not suggested or recommended té
the Commission proceeding in that manner.

COMMISSIONER CLAYTON: By the basic nature of
an affiliate transaction, is it -- 1is there a fear that the
cost for power will be too high or too low or neither?

MR. DOTTHEIM: Well, if the company is
purchasing the power, that the cost would be tooc high.

COMMISSIONER CLAYTON: That the cost would be
too high?

MR. DOTTHEIM: Yes. And by its nature 1t
being an affiliate transaction, there may be an abuse or --

COMMISSIONER CLAYTON: Okay. So there would
be an inherent concern that the price for power would be too
high, yet now staff is looking at this and saying, well,
we're not sure we want to let this power sales agreement go,
because it could -- because it's too good a price?

MR. DOTTHEIM: No. Because right now we're
not dealing with a power sales agreement, Commissioner, if I
understand you correctly. What we're dealing with is

Aguila's selling its remaining 50 percent ownership interest
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1 in Aries to Calpine.

2 COMMISSIONER CLAYTON: But the only way that
3 that brings you back is because of the power sales

4 agreement, otherwise there would certainly be no

5 jurisdiction. Would you agree with that?

& \

-

8

9
10

11

14
15 COMMISSIONER CLAYTON: Well, I'm struggling
16 with this, because the Commission has not been involved at
17 any stage other than approving the affiliate transaction
18 under Section 32K. The Commission has not been involved
19 from the creation of the LLC, nor from the construction of
20 the plant.
21 And now -- they sold half of it, there wasn't
22 a problem then, and now they want to sell the rest of it,
23 now there}s a question of whether the Missouri Public

24 Service Commission has jurisdiction in this. 2and I think

[

25 with the witness, we went back through, there's a capacity
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issue and the price issue and the PSA, correct?

MR. DOTTHEIM: Yes.

COMMISSIONER CLAYTON: Let me ask‘you the
guestion on the capacity. Do we have the ability to dictate
to the company on that capacity issue?

MR. DOTTHEIM: As to how it will meet its
capacity needs?

COMMISSIONER CLAYTON: Yes.

MR. DOTTHEIM: I think that's an open
guestion. I don't think there is any authority.

COMMISSIONER CLAYTON: There's one thing about
reviewing -- reviewing a plan or reviewing the capac1ty

It's another thing telling the company exactly what they're

14 going to do. Now, I guess I'm asking, do we have the
15 ability to tell them how they're going to meet their
16 capacity, or do we say we make a recommendation at their
17 peril?
18 MR. DOTTHEIM: Certainly I think the
19 Commission can make a recommendation and the company proceed
20 at its peril, once the Commission has made that
21 reccmmendation or issued a Report and Order which contained
22 that recommendation to the company. In part this ties back
23 to the on-the-record presentation last Friday involving
‘~i24 Public Counsel's motion for an investigation respecting
»% 25 Empire District Electric Company} how it meets -- is
Rolla Jefferson City Columbia
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1 planning to meet its capacity demands.
2 There is a case -- and I'm sorry to go back in
3 the history. There is a case one that I'm aware of, where
4 the Commission indirectly told a company how it would
5 address its capacity needs. It's a St. Joseph Light & Power
6 case, back in the 1970s, and St. Joseph Light & Power was
7 part owner of a generating unit that was being built by
| 8 Kansas City Power & Light. And the -- St. Joseph Light &
{ 9 Power, in order to finance the -- its portion of that unit,
10 was before the Commission on a somewhat regular basis
11 involving rate cases.
12 And in one rate case the Commission -- it was
%gﬁ 13 an interim rate case. The Commission granted inﬁerim rate
14 relief, but told the company that if it did not sell 67 to
15 57 megawatts, I believe, of its share of the Iatan plant,
16 the Commission would order the company to refund all the
17 rates that they had been collecting on an interim basis.
18 sSt. --
19 COMMISSIONER CLAYTON: Is that an excess
20 capacity issue?
21 MR. DOTTHEIM: Yes. It was an excess capacity
22 issue, ves.
23 COMMISSIONER CLAYTON: Which generally is now
24 taken up in rate cases, is it not?
128 MR. DOTTHEIM: It has been, yes. It --
Rolia
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1 generally, 1t occurs in rate cases, and the difference was
2 that issue arose while Iatan was being built. It did not

3 arise after Iatan had been completed. So St. steph Light &
4 Power did, to my recollection, sell 67 to 57 megawatts of

5 power back to Kansas City Power & Light, and the Commission

& let the interim tariffs, the interim rates go intc effect on
7 a permanent basis.

8 The Commission's Chapter 22 resource planning,
9 what the Commission reviews under Chapter 22 when those

10 rules are in effect is the planning process. It was not the

11 purpose of those rules for the Commission to tell the

companies how would they meet thelr capacity needs. So I'm
sorry, Cémmissioner. I don't know if I've answered your
14 guestion.
| 15 COMMISSIONER CLAYTON: Well, I forgot my
16 gquestion. Can you tell me -- and I know this question's

17 been asked, but I'm going to ask it again. In the current
18 rate case that we're going to go to at some point this week,
19 this afternocon probably, has Staff had access to all the

20 books and records to review sufficiently the PSA in the

21 current rate case? Whoever wants to answer that.
22 MR. DOTTHEIM: 1 believe the answer 1is yes.
23 ‘ COMMISSIONER CLAYTON: Okay. So we're looking
24 into the future, is what our concerns are?
"i§25 MR. DOTTHEIM: Yes:

Rolla Jefferson City Columbia
ccfec181-6797-11d8-8184-104054¢10000



Assaociated Court Reporters
1-888-636-7551

10

11

13

14

15

16

17

18

15

20

21

22

Page 127

COMMISSIONER CLAYTON: The concern, as we look
forward -- either of you answer -- the concern is about
since it will no longer be an affiliate, some sért of
negotiation here in the sale, is that what I understood you
to say, either of you?

MR. DOTTHEEIM: Well, I think -- and I'll let
Mr. Featherstone answer, too. The principal concern or one
of the principal concerns is that the unit is being sold by
Aquila to Calpine.

COMMISSIONER CLAYTON: That's a capacity
issue, right?

MR. DOTTHEIM: Yeah.

BY COMMISSIONER CLAYTON:

Q. On the PSA, on the power sales agreement,
basically it won't be an affiliate in the future. So is
that part of Staff's position here or not? And that it
won't have access to books and records because it's no
longer an affiliate and it will just have to do a
market-based study c¢f that cost.

A. =~ We keep getting back and forth, kind cof going
between the rate case.

Q. I know. I apologize for that.

A. We'll hear this issue -- we'll have a chance
to maybe redo it between now and then, try to get it right

at least one time. Part of the other testimony presentation
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1 that you'll see later in the week is that this company never
2 looked at the build option for the regulated entity. Aries
3 represents the plant that the company examined to build, and
4 while MPS was told that it could not build it, another part
5 of the company did build it.
.6 And that is this unit that is being scld or
7 proposed to be sold. We see that that unit still has value
8 and benefit, éertainly not only as generator but also as its
9 land there we've talked about, its permitting. It's just
| 10 the acreage that's out there.
I 11 Q. So it's primarily a capacity issue is what
i you're -- you're saying?
A. it's a capacity issue and ownershiﬁ isgue. If
14 they release this to Calpine, they won't own that plant, and
15
16
117
18 Q. In the rate case, did Staff make an evaluation
19 of whether the price of power under the PSA was one that was
20 very competitive or is cne that was better than all others
21 that were available on the market?
22 A Like most issues that will come before you,
23 there's, I think, a disagreement. When the company analyzed
124 the -- it was not called Aries but it was a 500-megawatt
—iﬁé25 combined cycle unit, the company‘proposed initially to build
1
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E 1 the unit as part of MPS, but as a part of EWG, a
2 non-regulated part of the regulated operations.‘ I know
| 3 that's a little awkward. The decision was made that they
: 4 were not going to do that, that Aquila Merchant or the
5 non-regulated part of Agquila, at that time called UtiliCorp,
.6 would build the 500 megawatt unit.
7 The proposal that was looked at in 1998, the
! 8 500 megawatt unit was actually the least cost, and they
9 entered into negotiation -- what I called they entered into
| 10 negotiation with themselves, MPS entered into negotilation
11 with Aquila Merchant, the affiliate, and the result is the
PSA, the purchased power agreement.
Q. Would the company always be able té buy
14 capacity if it didn't own this plant somewhere on the market
15 or would there be a problem with it not being available or
16 is it just cost prohibitive or too expensive?
17 A. They have an obligation to serve theixr
18 customers, an obligation to get the capacity at whatever
19 cost, so0 I don't think the question is the capacity's not
20 gocing to be available. Thelquestion ig, in what form will
21 it take, who owns that capacity, who controls the capacity?
22 There's a reliability issue beyond just ownership, in terms
23 of cost, but the reliability of it's -- there's advantages
] 24 to owning your own generating assets.
ﬂiZS So that capacity cén be replaced. I don't
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1 think we have a concern ébout that. It's that -- the cost
! 2 and the reliability issue.
% 3 Q. But can't we monitor that in a rate case and
_i 4 hold rates to what Staff believes is prudent or what Staff
‘ 5 believes that a more reasonable or failr market value would
[ 6 have been and address a bad decision in that manner, rather
E 7 than dealing with an unregulated entity? Does that guestion
? 8 make  sense? My blood sugar's down.
9 A. Absolutely your guestion makes sense. I don't
10 know if my answer is golng to make sense or not. Yes, I
11 think you have latitude in a rate case, and the partieg --
not just the Staff but others who want to investigate or
review the company's building or not building decisions,
14 pricing for contracts, those are always -- can be issues
15 that can be raised before the Commission.
16 COMMISSIONER CLAYTON: I believe most of wmy .
17 other questions are going to have to walt for the rate case.
18 So I think I'll go ahead and stop, I think. Thank you.
19 Thank you, each of you.
20 JUDGE RUTH: Let me ask if Commissioner Murray
21 has additional questions for any party.
22 COMMISSIONER MURRAY: No, I don't. Thank you.
23 JUDGE RUTH: And Commissioner Gaw?
24 CHAIRMAN GAW: I have one more, real quick.
J“{ZS Would the analysis of this matter be different if the
A
j
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i 1 ownership of this facility were directly with Aguila, as

2 opposed to the indirect ownership through MEP?

3 MR. DOTTHEIM: I don't believe thét the
2 4 analysis would be any different.
i 5 CHAIRMAN GAW: Company?
| 6 MR. BOUDREAU: I'm not sure if I understand
I 7 the question.
| 8 CHAIRMAN GAW: I can restate 1t, but I don't

9 know if I can say it in another way that will help. I'm
10 asking if this were a circumstance where the ownership in
|
1 11 the limited liability -- if the ownership and the interest
]

in the generation unit were directly held by Aguila, would

the analysis in regard to whether this is jurisdictional to
14 the Commission be any different from the company's

15 standpoint?

1le

17

18

20

21

22 - CHAIRMAN GAW: Okay. Let me stop you, because

23 I want to make sure that I'm -- I'm not being clear enough,

24 because I know -- because your answey 1s assuming scomething

25 I'm not.
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} 1 MR. BOUDREAU: Okay.
.
!
I3
% 4 MR. STAMM: If I might take a stab at that,
5 Judge .
) JUDGE RUTH: I'm sorry. I couldn't see.
| 7 Who's speaking?
8 MR. STAMM: This is Keith Stamm.

? 9 JUDGE RUTH: You already are under oath, but I
510 need you to come up to a microphone.
i 11 MR. STAMM: Is this better?
12 JUDGE RUTH: That works.
I 18

15

20

21
22
s

24
1

:{*izs CHAIRMAN GAW: I guess I'm talking about
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1 purely from a jurisdictional standpoint. Would it be --
P2 would the analysis be different?
E 3 MS. O'NEILL: I think the answer Qould be
| 4 clear, Commissioner.
5 CHAIRMAN GAW: Would the result be different?
6 I'm sorry.
7 MS. C'NEILL: I don't know. I think it would
8 be very -- a very clear case that this Commission would have

9 jurisdiction if Aquila directly owned Aries, as opposed
10 to --

11

14

15
16 I'm trying to understand whether this analysis

17 is impacted by the corporate structure or not. That's why

18 I'm asking the guestion.

13 In your-all's opinion. I'm not --

!

§ 20 MS. O'NEILL: And I think that the corpcrate
21 structure makes the analysis more complicated. I'm nct sure

[ 22 that the answer ends up being different, but again, I mean,

23 if this was a filing asking you to take jurisdiction and

make a decision, I think that my office would probably be

arguing that you should accept jﬁrisdiction and then

:
!
I
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1 determine whether or not this is a good idea. But I think

2 that it's a clearer path to that decision the closer you get
b3 to the corporate parent, as far as whether jurisdiction

4 holds.
% 5 CHAIRMAN GAW: Okay. And the company?
i ) MR. BOUDREAU: I think I understand the nature
2 7 of your question better, and I don't think the analysis
i 8 would be any different. And let me -- i1t would be the same
' 9 result as any of the other Merchant plants Agquila has been

10 selling and have not been coming to the Commission for
L1l permission to sell. It's just another Merchant plant that's

14

not a rate base unit, so I don't think the analysis changes.

CHAIRMAN GAW: Those other plants that have

been sold, though, have not been used for native load
% 15 customers of Aquila MPS or L&P, though, right?
% le MR. BOUDREAU: That's right. The places
1 17 they're located, the loads they've been serving are
; 18 different circumstances. I don't think that changes it from
é 19 a legal analysis.
} 20 CHATRMAN GAW: Okay. I wanted to know
! 21 everybody's position.
E 22 Staff, I think you answered my question, but I
g 23 can't recall for sure.
i 24 MR. DOTTHEIM: Yes. The analysis would not be
? 25 different. 7
|
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CHAIRMAN GAW: And your conclusion would be
the same?

MR. DOTTHEIM: Yes.

CHAIRMAN GAW: All right. That's all. Thank
you, Judge.

JUDGE RUTH: ©Okay. Let me verify that that is
all the guestions from the Bench.

Okay. Although this hearing started out as a
guestion-and-answer session between the Commissioners and
the parties, we did end up having considerable testimony
offered in response to those questions. Therefore, I will
offer the parties an opportunity to briefly have

cross-examination for each of {he witnesses based on the

i questions from the Bench, and then a redirect, if you feel
l 15 that's necessary.

2 16 And since the first witness was Mr. Stamm, I'd
é 17 like Mr. Featherstone to step down and, again, this is just
1 18 an opportunity. I'm not forcing you to ask guestiocns. Go
E 19 ahead and have Mr. Stamm come up to the --

g 20 MR. BOUDREAU: Perhaps before we go through

% 21 this exercise, is there interest on the part of the other

i 22 counsel Lo place any additional guestions?

! 23 MS. O'NEILL: I have no guestions.

| 24 MR. DOTTHEIM: I have no questions for

- 25 Mr. Stamm. -
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1 MR. BOUDREAU: 2aAnd for what it's worth, I'd
2 offer the same. I have no questions that I particularly at

3 this time would like to place to Mr. Featherstone either. I

4 can't speak for --

5 MS. O'NEILL: Nor do I.
6 JUDGE RUTH: Okay. It sounds like all the
7 parties are willing to dispense with any cross-examination

E 8 or redirect, so you may step down, Mr. Stamm.
] Then there are only a few matters that we need
10 to look at before we conclude the hearing, and they're
11 procedural matters. Let's go -- I think we can -- these

procedural matters can be public as opposed to in-camera, so

let me open this back up. OCkay.

5 14 MR. BOUDREAU: Commissioner Gaw, I hate --

15 JUDGE RUTH: We're in open. Do you want me to
16 close it back? 1Is this a comment that should be in closed
17 session?

? 18 MR. BOUDREAU: It's responsive to a question
119 that Commissioner Gaw asked of Mr. Stamm earlier in the

20 proceeding.

F 21 JUDGE RUTH: If your answer 1s golng to

22 contain closed information, let me close this.

23 MR. BOUDREAU: Let's go ahead and do that.

24 JUDGE RUTH: Okay. Let's put it back on

S gy closed session.
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MR. BOUDREAU: I apologize for that. I think
garlier in the proceeding Commissioner Gaw asked Mr. Stamm
about recourse back to the corporate parent. Aﬁd we
committed to get an answer to you on that, and 1if it's all
right, I'd ask Mr. Stamm to address that guestion.

JUDGE RUTH: You're still under oath. You may

proceed, Mr. Stamm.

CHAIRMAN GAW: Okay. Thank you.

13 MR. BOUDREAU: I apologize for that.

514 CHAIRMAN GAW: Thank you very much.

%15 JUDGE RUTH: Since we've had a bit more

;16 testimony, let me ask then the other two parties, Staff and

217 OPC, if you have recross.

é 18 MS. O'NEILL: No guestions, your Honor.

%19 MR. DOTTHEIM: No guestions from the Staff.

E 20 JUDGE RUTH: Okay. Then, Mr. Stamm, you may

?21 step down, if you will. All right. Now we will go into the

E22 public session. And i1f there are people in the lobby that

;23 you wish to bring in, you may do so.

;24 WHEREUPON, the in-camera portion of the
proceedings was concluded.
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