
BEFORE THE PUBLIC SERVICE COMMISSION


OF THE STATE OF MISSOURI
	In the Matter of the Joint Application of Union Electric Company and Callaway Electric Cooperative for an Order Approving the Change in Electric Supplier for Certain Customers for Reasons in the Public Interest; Authorizing the Sale, Transfer, and Assignment of Certain Electric Distribution Facilities and Easements from Union Electric Company to Callaway Electric Cooperative; and Approving the Territorial Agreement between Union Electric Company and Callaway Electric Cooperative in Audrain, Boone, Callaway, Montgomery, and Warren Counties 
	)))))))))))))
	Case No. EO-2002-458



NONUNANIMOUS STIPULATION AND AGREEMENT


COME NOW Union Electric Company d/b/a AmerenUE (Company), the Callaway Electric Cooperative (Cooperative) (hereinafter collectively referred to as Joint Applicants), and the Staff of the Missouri Public Service Commission (Staff) (hereinafter collectively referred to as the “Signatories”) and for their Nonunanimous Stipulation and Agreement (“Stipulation and Agreement”), respectfully state as follows: 

I.
Procedural History

1.
On March 25, 2002, Joint Applicants filed with the Missouri Public Service Commission (Commission) a verified joint application (the Joint Application) requesting that the Commission issue an Order: 1) approving a change in the electric supplier for approximately 800 structures in Audrain, Boone, Callaway, Montgomery and Warren counties from Company to Cooperative pursuant to Section 393.106, RSMo 2000; 2) approving a change in the electric supplier for approximately 600 structures in the Audrain, Boone, Callaway, Montgomery and Warren Counties from Cooperative to Company pursuant to Section 394.315 RSMo 2000; 3) approving the sale, transfer, and assignment of certain electric distribution facilities, easements, and other rights generally constituting Company’s electric utility business associated with said structures pursuant to Section 393.190, RSMo 2000 and more specifically set forth in the Contract between Company and Cooperative dated March 22, 2002 (Contract); 4) approving Joint Applicants’ Territorial Agreement between Company and Cooperative dated March 22, 2002 (the Territorial Agreement) pursuant to Section 394.312, RSMo 2000; 5) approving a waiver of certain provisions of the Utility Billing and Practices Rule 4 CSR 240-13.010 et. seq. pursuant to 4 SCR 240-2.060(14); 6) granting Company a Certificate of Convenience and Necessity authorizing it to own, control, manage, and maintain an electric power system for the public in certain portions of Audrain and Callaway Counties pursuant to Section 393.170, RSMo 2000.


2.
The Joint Applicants notified affected customers of this proposed transfer on or about November 9, 2001.  Enclosed with the notification letter were brochures explaining the proposed exchange and providing information about the Joint Applicants.  The notification letters invited customers to meet representatives of the Joint Applicants to answer questions and concerns on November 27, 2001, from 3 to 7 p.m. at Callaway Electric Cooperative’s Community Room in Fulton and on November 29, 2001, from 5 to 7 p.m. at Montgomery High School in Montgomery City.  On the same day the letters were to be mailed, a joint news release was issued to inform everyone in the combined service area of the Joint Applicants of the proposed Territorial Agreement and customer exchange.  The Joint Applicants held face-to-face customer information meetings on November 27 and 29, 2001.  Further, at the request of the Office of the Public Counsel, the Joint Applicants again notified affected customers of this proposed transfer by letter on or about May 6, 2002.  The May 6, 2002 letter provided contact persons both at the Staff or the Office of the Public Counsel whom the affected customers could call with questions or concerns regarding the proposed transfer.

3.
 Joint Applicants filed a motion for a protective order with the Joint Application on March 25, 2002.

4.
On April 2, 2002, the Commission issued an Order and Notice of Application and Order Establishing Protective Order. 


5.
On May 2, 2002, the Commission issued an Order setting prehearing conference for May 23, 2002. 


6.
On May 23, 2002, Company filed late filed Exhibits 7 and 9 to the Joint Application.

7.
On May 23, 2002, the parties appeared for the Prehearing Conference.  The parties discussed their positions on the issues and a proposed procedural schedule.  The parties filed their Joint Proposed Procedural Schedule on May 29, 2002. 

8.
Direct Testimony was filed by Company and Cooperative on June 14, 2002.  The Staff will file Rebuttal Testimony in this case on June 25, 2002.

9.
The Staff, Company, and Cooperative, having reviewed the Joint Application and associated Territorial Agreement and Contract, and having considered the position of all parties and the issues to be resolved in this case, have entered into this Stipulation and Agreement. 

II.
The Parties Have Reached the Following Stipulation and 
Agreement:

10.
The Staff, Company, and Cooperative assert and, in consideration of the promises and covenants herein contained, state that the Territorial Agreement between Company and Cooperative is not detrimental to the public interest and therefore should be approved.  

11.
The Staff, Company, and Cooperative assert and, in consideration of the promises and covenants herein contained, state that the change of supplier for approximately 800 structures in Audrain, Boone, Callaway, Montgomery and Warren counties from Company to Cooperative is in the public interest for a reason other than a rate differential and therefore should be approved. 

12.
The Staff, Company, and Cooperative assert and, in consideration of the promises and covenants herein contained, state that the change of supplier for approximately 600 structures in Audrain, Boone, Callaway, Montgomery and Warren counties from Cooperative to Company is in the public interest for a reason other than rate differential and therefore should be approved.

13.
The Staff, Company, and Cooperative assert and, in consideration of the promises and covenants herein contained, state that the Contract between Company and Cooperative is in the public interest and therefore should be approved.  

14.
The Staff, Company, and Cooperative assert and, in consideration of the promises and covenants herein contained, state that Company’s request for a Certificate of Convenience and Necessity for land sections in Audrain County in which it is acquiring new facilities from Cooperative, Township 50 North, Range 9 West, Sections 31 & 32, is in the public interest and therefore should be approved. 

15.
The Staff, Company, and Cooperative state the Company’s request that the Commission waive its regulations requiring submission of a feasibility study and plans for future construction and financing of new electrical systems (4 CSR 240-2.060(4)(A)5) be approved.  Cooperative has electric service facilities in the land section for which Company seeks the Certificate of Convenience and Necessity.  Pursuant to the Contract, Company will acquire these facilities and will continue to provide the same service through these facilities as it does in its other certificated service areas in Audrain County.  
16.
The Staff, Company and Cooperative further assert and state that the Company's illustrative tariff sheets, as shown in Exhibit 9 to the Joint Application are acceptable in format and substance, including Company’s replacement of U.S. Surveys in Callaway County with their corresponding land sections, with the following exceptions:

a. Tariff Sheet No. 9 shall be revised as follows:

Township 44 North, Range 10 West underscore Section 22

Township 44 North, Range 11 West underscore Sections 12 and 13

Township 46 North, Range 8 West add underscored Sections 22, 30, and 31

b.
Tariff Sheet No. 10 shall be revised as follows:

Township 48 North, Range 9 West remove underscore from Sections 10 and 11

Within 30 days of issuance of an Order approving the Territorial Agreement, Company is to file revised tariff sheets consistent with the illustrated tariffs but incorporating the above modifications.  With these modifications, the Parties believe that the illustrative tariff sheets reflect the Company's service area changes due to the Territorial Agreement, and that revised tariff sheets based upon the illustrative tariff sheets are in the public interest and therefore should be approved. 

17.
Company has on its illustrative tariff sheets the following language: “…in the underscored Sections/U.S. Surveys above, Company’s right and obligation to serve in [County Name] is limited by the terms of the Territorial Agreement between Company and Callaway Electric Cooperative approved in Case No. EO-2002-458.”  The Staff, Company and Cooperative agree that this language shall be interpreted (i) to permit Company, in accordance with Article 2 of the Territorial Agreement, to continue to serve all other Existing Structures that it is serving on the Effective Date of the Agreement regardless of their location (even if that location is in the exclusive service area of Cooperative) and (ii) to allow Company to serve customers in accordance with Article 10 of the Territorial Agreement, the Case-by-Case Exception Procedure, without having to file with the Commission for a certificate of convenience and necessity or to revise its tariffs.  


18.
The Contract contains a provision that appoints the Company to act as collection agent for Cooperative to assure payment of Cooperative’s final bill for customers transferred to Company.  In the event that any Cooperative member transferred to Company fails to pay his final bill, the Joint Applicants desire that Company have the ability to disconnect electric service to any Cooperative member transferred to Company that fails to pay his final bill to the Cooperative without having to comply with the provisions of the Utility Billing Practices Rule, 4 CSR 240-13.010 et seq. because this rule would prohibit Company from discontinuing service for a Customer’s failure to pay a delinquent account owed to the Cooperative.  The Joint Applicants have good cause for this request.  Company is the only electrical corporation affected.  The waiver is limited, since it will only affect the members transferred from Cooperative to Company.  Without the waiver, the Cooperative will have no effective method of collecting its overdue accounts.  The Staff, Company, and Cooperative assert and, in consideration of the promises and covenants herein contained, state that the waiver of the provisions of the Utility Billing Practices Rule, 4 CSR 240-13.010 et seq., which would allow Company to discontinue service for a Customer’s failure to pay a delinquent account owed to the Cooperative should be approved.  
III.
General Matters

19.
This Stipulation and Agreement shall be binding upon the successors and assigns of Company and Cooperative. 

20.
This Stipulation and Agreement has resulted from extensive negotiations among the Signatories and the terms hereof are interdependent.  In the event the Commission does not adopt this Stipulation and Agreement in total, then this Stipulation and Agreement shall be void and no Party shall be bound by any of the agreements or provisions hereof.  The stipulations herein are specific to the resolution of this proceeding, and all stipulations are made without prejudice to the rights of the Signatories to take other positions in other proceedings.

21.
In the event the Commission accepts the specific terms of this Stipulation and Agreement, the Parties and participants waive, with respect to the issues resolved herein: their respective rights, pursuant to §536.080 RSMo. 2000, to present testimony, to cross-examine witnesses, and to present oral argument or written briefs; their respective rights to the reading of the transcript by the Commission pursuant to §536.080.2 RSMo. 2000, their respective rights to seek rehearing pursuant to §386.500 RSMo. 2000; and their respective rights to seek judicial review pursuant to §386.510 RSMo. 2000.  Notwithstanding the foregoing each party may present oral testimony at the evidentiary hearing supporting the fact that the Territorial Agreement is not detrimental to the public interest and that the Contract between the Joint Applicants is in the public interest.  The Parties agree to cooperate with each other in presenting for approval to the Commission this Stipulation and Agreement, and will take no action, direct or indirect, in opposition to the request for approval of this Stipulation and Agreement.

22.
Staff has reviewed the Joint Application, investigated the electrical facilities of each utility serving the area where customers are subject to a change of supplier and conducted a field inspection.  Staff supports this application and is of the opinion that approval of the change of electric supplier is in the public interest.  This exchange will allow each utility to plan for the long-range needs of the exclusive territories defined in the agreement and control duplication of facilities.  The transfer of customers and subsequent transfer of distribution facilities will allow Cooperative and Company to integrate the existing facilities into each utility’s distribution system and define geographic areas for customers of each utility.

23.
The Staff shall have the right to provide, at any agenda meeting at which this Stipulation and Agreement is noticed to be considered by the Commission, whatever oral explanation the Commission requests, provided that the Staff shall, to the extent reasonably practicable, provide the other Parties to the case with advance notice of when the Staff shall respond to the Commission’s request for such explanation once such explanation is requested from Staff.  Staff’s oral explanation shall be subject to public disclosure, except to the extent it refers to matters that are privileged or protected from disclosure pursuant to any protective order issued in this case. 

24.
The Staff shall file suggestions or a memorandum in support of this Stipulation and Agreement, and the other Signatories shall have the right to file responsive suggestions.

25.
The Staff, Company and Cooperative shall file testimony that supports this stipulation and agreement, and all parties shall have the right to file responsive suggestions or prepared testimony.

26.
None of the Signatories to this Stipulation and Agreement shall be deemed to have approved or acquiesced in any rate-making principle or any method of cost determination or cost allocation underlying or allegedly underlying the Stipulation and Agreement.  Further, the Signatories agree that each party reserves any and all arguments before the Commission about the ratemaking treatment to be afforded this transaction in any ratemaking proceeding.

WHEREFORE Staff and Joint Applicants respectfully request the Commission to issue its Order:


A.
Authorizing Company to sell, transfer and assign to Cooperative the electric distribution facilities, easements and other rights as more particularly described in the Contract and approving the Contract as in the public interest;


B.
Finding that a change of electric supplier for approximately 600 customers from Cooperative to Company in Callaway and Montgomery Counties and approximately 800 customers from Company to Cooperative in Callaway and Montgomery Counties in accordance with the Contract for a reason other than rate differential are in the public interest and approving such changes;


C.
Finding that the designated electric service areas of Company and Cooperative as shown in the Territorial Agreement are not detrimental to the public interest and approving the Territorial Agreement;

D.
Finding that Company’s request for a Certificate of Convenience and Necessity for land sections in which it is acquiring new facilities from Cooperative, Township 50 North, Range 9 West, Sections 31 and 32, is in the public interest and granting said certificate;

E.
Authorizing Company and Cooperative to perform in accordance with the terms and conditions of the Contract and the Territorial Agreement;

F.
Finding that the Territorial Agreement does not impair Company’s certificates of convenience and necessity, except as specifically limited by the Agreement;


G.
Directing that AmerenUE file revised tariff sheets with respect to its service area in Audrain, Callaway, Montgomery, and Warren Counties, as illustrated in Exhibit 9 to the Joint Application;
H.
Authorizing Company to enter into, execute, and perform in accordance with the terms of all other documents reasonably necessary and incidental to the performance of the transactions which are the subject of the Agreement; and
G.
Approving all of the terms of this Stipulation and Agreement. 

Respectfully submitted,

DANA K. JOYCE

General Counsel

	/s/ Robert V. Franson                                _
Robert V. Franson, Mo. Bar No. 34643

Associate General Counsel

Missouri Public Service Commission

P.O. Box 360

Jefferson City, MO  65102

(573) 751-8700

(573) 751-9285 (fax)

e-mail: rfranson@mail.state.mo.us

Attorney for the Staff of the

Missouri Public Service Commission

/s/ Lisa Cole Chase__________________
Victor S. Scott, Mo. Bar No. 42963

Lisa Cole Chase, Mo. Bar No. 51502

Andereck, Evans, Milne, Peace & Johnson

P.O. Box 1438

Jefferson City, MO 65102

(573) 634-3422

(573) 634-7822 (fax)

e-mail: vscott @aempb.com

e-mail:lisachase@aempb.com

Attorneys for Callaway Electric Cooperative

	
	/s/ William B. Bobnar_________________
William B. Bobnar, Mo. Bar No. 38966

Ameren Services Company

One Ameren Plaza

P.O. Box 149 

St. Louis, MO  63166-6149

(314) 554-3148

(314) 554-4014 (fax)

e-mail: WBobnar@ameren.com

Attorney for Union Electric Company d/b/a AmerenUE 




Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or emailed to all counsel of record this 21st day of June 2002.

/s/ Robert V. Franson____________________
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