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Executive Summary

Edward J. Cadieux, Senior Regulatory Counsel for Nuvox Communications, testifies to the following:

The TRRO’s provisions regarding access to network elements unbundled under § 251.  Except for one network element – DS0 transport – the CLEC Coalition agrees with SBC as to which network elements no longer will be required to be unbundled under § 251 as a result of the TRO and TRRO.


SBC’s approach to contract terms regarding commingling and combining, and specific disputes regarding same.  The ability to obtain commingled arrangements is critically important to CLECs.  Combinations (which involves combining one § 251 element with another § 251 element) and commingling (combining one or more facilities where one of more is not a § 251 element) differ primarily in the legal obligation under which they are offered.  However, it is clear that SBC is required to offer both combinations and commingled arrangements.  The FCC has determined that the general non-discrimination requirements of § 202 obligate SBC to combine “commingled” arrangements.  


SBC should offer the following combinations/commingled arrangements as standard arrangements in this contract: loop/transport offerings (known as EELs) used to serve enterprise customers and offer advanced services, as well as the loop/switching/transport arrangement known as UNE-P used to serve mass market customers. The basic EEL configurations would include: 

Loops with Transport

· DS0 loop with multiplexing, connected to DS1 transport

· Analog loops with digital conversion and multiplexing connected to DS1 transport

· DS1 loop connected to DS1 transport 

· DS1 loops (with multiplexing) connected to DS3 transport

· DS3 loop connected to DS3 transport

Each of these arrangements is needed to achieve the same purpose – enabling CLECs to reasonably access and use the monopoly loop network of SBC.  At no time should SBC be permitted to force a CLEC to rely on the BFR process to obtain access to these standardized configurations.  That means CLECs should have ready access to 

(a) a UNE DS1 loop connected to:

(1) a commingled wholesale/special access 3/1 mux and DS3 or higher capacity interoffice transport;

(2) a UNE DS1 transport which is then connected to a commingled wholesale/special access 3/1 mux and DS3 or higher capacity interoffice transport;

(3) a commingled wholesale/special access DS1 transport.

(b) a UNE DS1 transport connected to:

(1) a commingled wholesale/special access 3/1 mux and DS3 or higher capacity interoffice transport.

(c) a UNE DS3 transport connect to:

(1) a commingled wholesale/special access higher capacity interoffice transport.

With respect to commingled arrangements as an equivalent mechanism to UNE-P, the issues relating to standardizing “commingled” versions of UNE-P have only to do with adjusting the rates that CLECs will be billed for the network elements that no longer are available under § 251.  CLECs propose that the rates established by the FCC in the TRRO apply to network elements provided under § 271 until such time as the parties negotiate other rates or, if no agreement is reached, the Commission sets “just and reasonable” rates for these network elements.  

SBC should implement systems to permit the standardized conversion of special access offerings to commingled offerings.  And if SBC denies a CLEC’s request for a UNE combination, such dispute should be handled through the dispute resolution process in the Agreement or through dispute resolution at the Commission.

Wire Center Classification.  With respect to findings of non-impairment for high-capacity loops and transport, and dark fiber transport, the FCC established certain thresholds based upon business lines and fiber-based collocators in a particular wire center.  In understanding whether SBC’s designation of non-impaired wire centers is correct, several points are important.  First, given SBC’s planned acquisition of AT&T, it makes no sense to count AT&T’s collocated transport facilities as “proof” that CLECs have alternatives when SBC is poised to acquire AT&T.  Second, in order to fully understand SBC’s designations, CLECs require an ability to see the raw data used by SBC in its analysis and to understand how SBC interpreted various issues.


The definition of “business lines” in the TRRO is prone to different interpretations because it simultaneously prohibits the counting on non-switched lines while suggesting that DS‑1 be counted as 24 lines.  Because many DS1s provide both switched and non-switched data services, it would be a violation of the rule to count the entire DS1 as 24 switched lines.  Similarly, the definition of “business line” does not directly address Centrex arrangements.  Because Centrex is a central-office based substitute for PBX, the individual stations behind the Centrex service would not count as individual business lines.  In the analogous context of the presubscribed interexchange carrier charge generally assessed on each switched line, FCC rules assumed a 9:1 ratio of switched lines to Centrex lines.  Further, CLECs believe that the TRRO’s focus is on competitors providing telecommunications services, particularly local service, and therefore lines to ISPs should not be counted, nor should ISPs be counted among fiber-based collocators.  At this point, it is not known how SBC treated Centrex or ISPs.


In addition to general issues concerning the count of fiber-based collocators, there is the specific issue of AT&T.  The number and identity of collocators that are true competitive providers of telecommunications services is in a state of flux due to SBC’s plans to acquire AT&T, which plans were not announced at the time the FCC was developing its analytical construct on which the TRRO was based.  The CLEC Coalition proposes a definition of “fiber-based collocator” which excludes AT&T.  This is consistent with the definition in the TRRO which states that fiber-based collocators may not be affiliates of SBC.


Additionally, the TRRO definition requires that SBC should only count independently-owned and operated fiber networks (or networks of similar capability).  Given consolidation in the industry, it is important for the industry to independently verify the fiber-based collocator counts asserted by SBC.


Finally, it is important that the Commission take an active role in the classification of wire centers, because of indications the FCC does not intend to review the ILECs’ classification submissions, and thus the review should be in the context of § 252 negotiations/arbitrations.


The Commission should also adopt a process to govern future changes.  The process would require SBC to file a proposed list of any new wire centers on February 1 of each year based upon the number of business lines and fiber-based collocators in each wire center as of December 31st of the year just ending.  Supporting documentation as set forth in the rebuttal testimony would be included with the filing.  CLECs would have until March 1 to file a challenge, and if challenged, the Commission would hold a hearing and rule on any disputed wire center by April 15th.

Contract Language implementing the new eligibility requirements for high-capacity EELs.  The testimony discusses several disputes regarding the language relating to EELs.  For example, the industry refers to the loop and transport combination as an EEL, as does the TRO and TRRO.  Yet SBC wants to use new terminology which would be confusing.  CLECs also want language making clear that eligibility criteria apply only to high-capacity EELs, not to low capacity EELs.  There are several other provisions that are clarified by the Coalition’s proposed language, all of which are discussed in detail in the testimony.  The Coalition also proposes language to require advance notice and a simple statement of the reason SBC is initiating an audit regarding EELs arrangements and allegations of non-compliance, as well as language to allow the CLEC to dispute the auditor’s findings by initiating a proceeding at this Commission.


Routine Network Modifications to UNE loops and transport.  While SBC agrees that it is obligated to make routine network modifications when requested where the UNE loop has already been constructed, it will not agree to the same language for routine network modifications for dedicated transport, presumably based on the theory that it no longer has to provide dedicated transport.  The Coalition’s suggested language codifies the FCC’s rules and the FCC’s discussion related to routine network modifications in ¶¶ 632-641 of the TRO.  The proposed language omits the reference to DS1 loops to be consistent with the relevant discussion on FCC rules on these modifications.  In contrast, SBC seeks to add qualifiers and limitations that are not found in the FCC’s rules for modifications for loops and dedicated transport.  The CLEC Coalition’s objections to SBC’s language on these issues are covered in detail in the rebuttal testimony.  

The Coalition recommends that the Commission reject SBC’s proposed language in (i) Section 4.3.2 because the SBC-proposed qualifications on the routine network modifications are not founded in the TRO; (ii) Section 4.3.3 because the list of exclusions is overreaching and should be reviewed on a case-by-case basis between the parties as requests are made; (iii) Section 4.3.4 because this provision provides SBC with far too much unilateral control over how the modification is provided; and (iv) Section 4.3.5 because this provision overstates the TRO’s decision regarding packetized switching.  The Coalition further recommends that the Commission adopt the Coalition’s proposed language in  Section 4.3.2 (loop) and Sections 10.7-10.7.2 (dedicated transport) to more closely implement the FCC’s determinations on routine network modifications.

Access to Interconnection Facilities at Cost-Based Rates (Contract Section 1.2.4).  The Coalition’s proposed language tracks the FCC’s conclusion in ¶ 140 of the TRRO that CLECs can obtain interconnection facilities at cost-based rates for the transmission and routing of telephone exchange service and exchange access service, to the extent that the CLECs require them to interconnect with the ILECs network.  The requirement to provide cost-based interconnection between SBC’s switches and CLECs’ switches exists irrespective of the FCC’s determination that CLECs are not impaired without access to entrance facilities under § 251.

SBC’s “Remand Embedded Base Temporary Rider” and implementation of the TRRO.  SBC proposes to eliminate from the UNE Attachments most or all of the terms and conditions for the provision of network element and further proposes to add an “Embedded Base Temporary Rider” purportedly to implement all of the terms of the TRRO transition plan requirements.  However, this proposal incorporates by reference unknown and unnamed terms and conditions from the existing M2A and implements only those aspects of the TRRO SBC agrees with, while ignoring other aspects of the TRRO.  The Coalition’s language incorporates all of the terms and conditions required to bring the agreement into compliance with the TRO and TRRO and everything would be set forth in the agreement.  Additionally, the CLEC Coalition’s proposed language addresses two key aspects of the TRRO that must be in the successor agreement, i.e., terms and conditions that allow CLECs to order “declassified” network elements for moves, adds, or changes in order to serve CLECs’ existing customer base during the Transition Plan, and terms and conditions that apply going forward to implement the FCC’s determination that CLECs can order DS1 and DS3 loops and/or transport after self-certifying based on reasonable inquiry that impairment exists under the FCC’s new rules and as result, SBC must provision the order, even if it seeks later to dispute the order. 


Miscellaneous, Specific UNE 6 Contract Language Disputes.  In Section 2.2 and elsewhere throughout the Attachment is the term “network element.”  The CLEC Coalition has inserted the term in various places to make it clear during the life of this agreement that CLECs have access to network elements on an unbundled basis under § 271, and to account for the possibility that a CLEC may choose to order through a BFR a new feature or functionality that SBC may label a “network” element but which fits neither the unbundling standards under § 251 or that required by § 271.


The parties also have proposed conflicting terms and conditions to govern that the process that will apply in those instances in which a CLEC is required to cease using a network element unbundled under § 251 because subsequent changes, such as wire center reclassifications, eliminate access to that UNE.  The Coalition’s proposed language focuses on providing a reasonable time for CLECs to disconnect existing service or place orders for other facilities, while still permitting SBC to move the CLEC to an analogous service, such as special access, if the CLEC takes no affirmative action. 


The Coalition also opposes SBC language regarding “lawful UNEs” which as drafted would allow SBC to unilaterally determine whether it has an obligation to unbundle under its own interpretation of the FCC’s order or court’s decision.

I.
INTRODUCTION
Q.
MR. CADIEUX, Please state your name and business address.

A. My name is Edward J. Cadieux.  My business address is 16090 Swingley Ridge Road, Suite 450, Chesterfield,  MO 63017.

Q.
PLEASE DESCRIBE YOUR BUSINESS EXPERIENCE AND BACKGROUND.
A.
I am Senior Regulatory Counsel for Nuvox Communications, including among its subsidiaries, NuVox Communications of Missouri, Inc.  As in-house regulatory counsel, I advised and represented NuVox from its start-up phase through its first five years of operations.  My duties have included obtaining state public service commission certification and initial interconnection agreements with incumbent local exchange carriers, and providing NuVox management with legal/regulatory enforcement support for those agreements.  My current responsibilities focus on re-negotiation/arbitration of interconnection agreements, and in-house management of NuVox’s participation in state public utility commission proceedings related to implementation of FCC unbundling rules.  My duties also include representing NuVox in regional and state CLEC trade associations and ad hoc CLEC advocacy groups.  I participate in formulating NuVox’ regulatory policy and in determining the priorities for regulatory issues and regulatory proceedings in which NuVox is involved.  



I obtained my Juris Doctor degree from Saint Louis University School of Law in 1978.  I hold a bachelor’s degree in political science from Saint Louis University.  I am a member of the bar in the state of Missouri.  



From 1996 to 1998 I was the Director, Regulatory Affairs—Central Region for Brooks Fiber Properties.  I served as in-house regulatory counsel for that CLEC from its inception through its first three years of operation, and my duties included obtaining state public service commission certification and initial interconnection agreements with incumbent local exchange carriers.  My responsibilities included analyzing FCC decisions relating to interconnection, unbundled network elements and related matters.  Prior to my employment at Brooks Fiber, I was employed as State Regulatory Counsel—Southwest Region for MCI from 1988 to 1995 representing MCI regarding state commission proceedings affecting the company’s long-distance business.



Prior to entering the private sector, I served as an Assistant Attorney General for the Commonwealth of Massachusetts in the Public Utility Division in 1987.  From 1980 to 1986 I was employed by the Missouri Public Service Commission in various positions, including Administrative Hearing Officer and Deputy General Counsel.

Q.
Have you ever testified before any regulatory bodies?

A.
Yes, I have previously testified before the Arkansas PSC, Illinois Commerce Commission, Indiana Utility Regulatory Commission, Kansas Corporation Commission, Mississippi PSC, Missouri PSC, Oklahoma Corporation Commission, Tennessee Regulatory Authority.  I have also have submitted ex partes and affidavits to the FCC.

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?
A.
I am testifying on the subject of the UNE Attachments on behalf of NuVox Communications of Missouri, Inc. (“NuVox”), and on behalf of the CLEC Coalition, which includes NuVox, Big River Telephone Company (“Big River”); Birch Telecom of Missouri, Inc. and ionex communications, Inc. (collectively, “Birch/ionex”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”), and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (“Xspedius”) (collectively, the “CLEC Coalition”).
II.
PURPOSE AND SUMMARY OF DIRECT TESTIMONY
Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?
A.
The purpose of my testimony is to address one of the overarching issues that this arbitration raises—namely the dichotomy that exists between CLECs’ perspective and SBC’s perspective on access to unbundled network elements.  The parties’ have a fundamental and profoundly different approach to the terms and conditions under which CLECs will have access to unbundled network elements.  SBC drafts contract language that imposes restrictions, limitations and control over CLECs’ access to these elements.  CLECs, in contrast, draft language that is no more restrictive than the FCC’s orders’ require and imposes no more delay than is necessary.  The Coalition urges the Commission to keep in mind as it reviews the parties’ disputes that restrictive language will always work in SBC’s favor and to CLECs’ detriment.  If CLECs are to have a meaningful opportunity to compete and to serve the people of Missouri, the Commission must reject restrictive language that serves no purpose other than to benefit SBC by stymieing its competitors. 



In addition, I will address the following major subject topics:  (1) implementation of the Triennial Review Order’s (“TRO”)
 requirements regarding combinations, commingling, conversions, EELs eligibility and routine network modifications; (2) implementation of the Triennial Review Remand Order’s (“TRRO”)
 provisions establishing conditions for CLECs’ access to unbundled network elements under § 251 of the Act; and (3) implementation of the TRRO’s transition plans for certain unbundled network elements that no longer will be required to be unbundled under § 251.  

Q.
Please provide a summary of your testimony.

A.
I address in considerable detail the issues of commingling and combining, including contract language implementing the FCC’s eligibility rules for EELs.  Our need to obtain commingled arrangements is now acute, as there will be instances when, due to the removal of certain unbundling obligations under § 251 of the Act, commingled arrangements will be essential to our ability to continue to serve our customers.



I also address routine network modifications and the language that CLECs propose that implements the FCC’s directives in the TRO.  The Coalition’s language clearly tracks the FCC’s decision in this regard, whereas SBC’s proposed language inserts qualifiers and restrictions that must be rejected.  My testimony (and the testimony filed by John Ivanuska) sets forth the Coalition’s reasons for rejecting SBC’s recent proposal to use a “Temporary Rider” to address its unbundling requirements under § 251 that are changed or eliminated by the TRRO.  SBC’s obligations under § 251 continue during the transition period, and unbundling of the checklist items is required under § 271.  



Finally, I explain why CLECs’ proposed contract language should be adopted by the Commission with respect to specific disputes.  
Q.
DOES YOUR TESTIMONY INCLUDE A SECTION BY SECTION ANALYSIS OF THE PARTIES’ COMPETING LANGUAGE?
A.
No.  As the Commission is aware, UNE 6 is a long Attachment and there are many disagreements regarding implementing language.  If one were to review UNE 6 from back to front it would be difficult to follow the nature of the parties’ disputes.  What the Coalition’s witnesses do in our direct testimony, is to identify the over-arching issues and the major topics associated with implementation of the TRO and the TRRO and address them in depth.  I also have focused on several discrete issues to illustrate, by way of concrete example, the parties’ opposing views on the structure and content of the UNE Attachments.  SBC is repeatedly striving to limit and control CLECs’ access to network elements, and SBC’s proposed contract language accomplishes this.  Sometimes the language is restrictive on its face, but very often SBC asserts control over CLECs by inserting vague terminology that gives SBC the power of interpretation, or inserts delay in the ordering or provisioning processes.  This is supposed to be a contract between a willing supplier and a valued customer, not a contract that thwarts and obstructs CLECs’ ability to compete in the marketplace.  

Q.
CLECs’ POSITION IN ARBITRATIONS WITH SBC HAS BEEN THAT SBC IS REQUIRED BY § 271 OF THE ACT TO PROVIDE  LOCAL SWITCHING, TRANSPORT AND LOOPS  ON AN UNBUNDLED BASIS IRRESPECTIVE OF THE FCC’S DETERMINATIONS REGARDING UNBUNDLING OBLIGATIONS UNDER § 251.  DOES THE TRRO ALTER THAT POSITION?

A.
No, it does not.  SBC’s § 271 unbundling obligations—which are an overarching issue in this proceeding—are discussed in detail in the Direct Testimony of Rose Mulvany Henry.  Suffice it to say, here, that it is necessary that the Commission affirm in this proceeding that SBC’s § 271 unbundling obligations exist and that the terms and conditions on which SBC will offer unbundled local switching, unbundled local loops and unbundled local transport shall be a part of the parties’ interconnection agreement.  That decision alone will resolve many contract language disputes between the parties.    

III.   THE TRRO’s PROVISIONS REGARDING ACCESS TO

NETWORK ELEMENTS UNBUNDLED UNDER § 251

Q.
DID THE FCC IN THE TRO AND IN THE TRRO DETERMINE THAT CERTAIN NETWORK ELEMENTS NO LONGER WOULD BE AVAILABLE ON AN UNBUNDLED BASIS UNDER § 251?

A.
Yes, and except for one network element—DS0 transport which Ms. Mulvany Henry addresses in her direct testimony—we are in agreement with SBC as to which network elements no longer will be required to be unbundled under § 251 as a result of the FCC’s TRO and the TRRO.  

Q.
THE TRRO PROVIDES THAT CLECs WILL HAVE ACCESS TO UNBUNDLED LOOPS AND UNBUNDLED DEDICATED TRANSPORT AS § 251 UNEs IF CERTAIN CONDITIONS ARE MET.  WHAT WAS THE FCC CONSIDERING WHEN IT ESTABLISHED THOSE CONDITIONS?

A.
The FCC’s discussion in the TRRO repeatedly describes its perspective on when a CLEC is impaired without access to the incumbent’s network elements under § 251 and when it can be expected to turn to other sources of facilities, including self-deployment.  Among the factors considered in the FCC’s analysis were:

*
operational characteristics—for example, how CLECs use dedicated transport and where they already have deployed their own facilities; 

*
economic characteristics—for example, whether the cost of deployment of dedicated transport increases with the length of the transport segment and the factors competitors consider in making decisions on when and where to deploy their own facilities; and 

*
geographic market—for example, the wire center level of granularity as an appropriate area in which to consider revenue opportunities and evidence of competitive self-deployment of high-capacity loops.



From this perspective the FCC established certain thresholds that it concluded would indicate that a CLEC is not impaired without access to high-capacity loops and transport, and dark fiber transport.  For example, the FCC concluded that if the serving wire center provided service to more than a prescribed number of business lines, or if more than a specified number of fiber-based collocators were in a serving wire center, the economic conditions were favorable that a reasonably efficient competitor could either construct its own facilities or obtain facilities from another competitor. 

Q.
DID THE FCC DEFINE THE MANNER IN WHICH BUSINESS LINES ARE TO BE COUNTED AND FIBER-BASED COLLOCATORS IDENTIFIED AND COUNTED?

A.
The TRRO contains definitions for these two terms, but the definitions are not all encompassing in their application.  The end-product of these definitions should be a listing of wire centers that define SBC’s obligations under § 251 of the Act to provide CLECs with loop and transport facilities.  In addition, the parties require a clear process that can be used as changing conditions cause additional wire centers to satisfy the definitions adopted by the TRRO in the future.  Finally, we note that there is one “future event” that we believe the Commission must incorporate into its findings today:  SBC’s acquisition of AT&T.  It makes no sense for the Commission to count AT&T’s collocated transport facilities as “proof” that CLECs have alternatives when SBC is poised to acquire the carrier.

Q.
BEFORE YOU TURN TO A SPECIFIC DISCUSSION AS TO HOW “BUSINESS LINES” AND “FIBER-BASED COLLOCATORS” SHOULD BE COUNTED FOR PURPOSES OF WIRE CENTER CLASSIFICATION, DO YOU HAVE A PRELIMINARY COMMENT? 

A.
Yes.  In order to fully understand SBC’s claims regarding the classification of its wire centers, we require an ability to both see the raw data used by SBC in its analysis and to understand how SBC interpreted various issues (for instance, how did SBC track the affiliation of various CLECs, how did it make sure it was not double counting the same fiber-optic networks, how did it make sure that it was not counting non-switched lines as switched lines, etc.).  

Q.
WHAT GUIDANCE DOES THE TRRO PROVIDE AS TO HOW “BUSINESS LINES” ARE TO BE COUNTED?  

A.
The TRRO both defines the term “business line” and provides additional guidance in the text of the order.  As to its definition:

Business line.  A business line is an incumbent LEC-owned switched access line used to serve a business customer, whether by the incumbent LEC itself or by a competitive LEC that leases the line from the incumbent LEC.  The number of business lines in a wire center shall equal the sum of all incumbent LEC business switched access lines, plus the sum of all UNE loops connected to that wire center, including UNE loops provisioned in combination with other unbundled elements.  Among these requirements, business line tallies (1) shall include only those access lines connecting end-user customers with incumbent LEC end-offices for switched services, (2) shall not include non-switched special access lines, (3) shall account for ISDN and other digital access lines by counting each 64 kbps-equivalent as one line.  For example, a DS1 line corresponds to 24 64 kbps-equivalents, and therefore to 24 “business lines.”


Although on the surface it seems reasonably straight-forward, the definition does create a number of issues.



First, the definition is prone to different interpretations because it simultaneously prohibits the counting of non-switched lines (i.e., “shall include only those lines . . . for switched services” and “shall not include non-switched  . . . lines”), while suggesting that DS-1 should be counted as 24 lines.  While it would be true that a DS‑1 providing only switched services should count as 24 lines, many DS-1s provide both switched and non-switched data services.  In such instances, it would be a violation of the rule to count the entire DS-1 (i.e., all 24 potential circuits) as switched lines.  We note that FCC rules prohibit applying more than five subscriber line charges to one common type of DS-1 (employing a primary rate interface, or PRI).



Similarly the above definition of a “business line” does not directly address Centrex arrangements.  CLECs’ view is that, because Centrex is a central office-based substitute for a PBX, the individual stations behind the Centrex service would not count as individual business lines.
  In the analogous context of the presubscribed interexchange carrier charge (PICC) that was generally assessed on each switched line, FCC rules assumed a 9:1 ratio of switched lines to Centrex lines.
  As another example, CLECs’ view is that the TRRO’s focus is on competitors providing telecommunications services, particularly local service, and therefore lines to ISPs should not be counted, nor should ISPs be counted among fiber-based collocators.  The Coalition does not know how SBC treated Centrex when it calculated its business line counts for Missouri, nor does it know how it treated ISPs.  This information should become known when CLECs obtain access to SBC’s underlying data. 

Q.
ARE THERE SIMILAR ISSUES WITH RESPECT TO HOW FIBER-BASED COLLOCATORS SHOULD BE COUNTED?
A.
Yes.  In addition to general issues concerning the count of fiber-based collocators, there is the specific issue of AT&T.  It is very apparent that the number and identity of collocators that are true competitive providers of telecommunications services is in a state of flux due to SBC’s plans to acquire AT&T, plans that were not announced at the time the FCC was developing its analytical construct on which the TRRO is based.  
Q.
DID THE COALITION PROPOSE A DEFINITION OF FIBER-BASED COLLOCATOR?
A.
Yes, it did.  In Section 4.7.1 of Attachment UNE 6, the Coalition proposes the following definition of this critical term:

(A) 
A “fiber-based collocator” is defined in accordance with 47 C.F.R. 51.5.  In addition, for purposes of tallying the number of fiber-based collocators in an SBC wire center, the term does not include AT&T or its affiliates.  



The Coalition’s definition accurately captures the specific definition in the TRRO that states:

Fiber-based collocator.  A fiber-based collocator is any carrier, unaffiliated with the incumbent LEC, that maintains a collocation arrangement in an incumbent LEC wire center, with active electrical power supply, and operates a fiber-optic cable or comparable transmission facility that (1) terminates at a collocation arrangement within the wire center; (2) leaves the incumbent LEC wire center premises; and (3) is owned by a party other than the incumbent LEC or any affiliate of the incumbent LEC, except as set forth in this paragraph.  Dark fiber obtained from an incumbent LEC on an indefeasible right of use basis shall be treated as non-incumbent LEC fiber-optic cable.  Two or more affiliated fiber-based collocators in a single wire center shall collectively be counted as a single fiber-based collocator.  For purposes of this paragraph, the term affiliate is defined by 47 U.S.C. § 153(1) and any relevant interpretation in this Title.

The critical aspects of this definition are:

· Fiber-based collocators may not be affiliates of SBC (which, given the practical importance of AT&T, should include these companies as “affiliates in waiting”).

· The fiber-based collocator must terminate its network within the wire center (which prevents double-counting fiber networks, which only “terminate” once, even though other collocated carriers may use services on those networks).

· The fiber-based collocator must own and operate the network (again, excluding from the definition any other collocated carrier that purchases services from the network provider).


Collectively, these requirements mean that SBC should only count independently-owned and operated fiber networks (or networks of similar capability).
  Obviously, given the consolidation in this industry (and not even including SBC’s purchase of AT&T), it is important for the industry to independently verify the fiber-based collocator counts asserted by SBC.  Even a straightforward count uncomplicated by SBC’s conflicting incentives would benefit from industry review, where peers are more likely to understand affiliate relationships than (perhaps) SBC.

Q.
IS IT SUFFICIENT THAT SBC HAS IDENTIFIED WHICH WIRE CENTERS IT CLASSIFIES AS TIER 1, TIER 2, OR TIER 3 IN SUBMISSIONS MADE TO THE FCC, AND PROVIDED SOME EXPLANATION IN ITS ACCESSIBLE LETTERS?

A.
No, it is not.  The FCC in the TRRO explicitly contemplated that CLECs would have an opportunity to confirm the classifications; unless we are able to review the data SBC relied upon and know how SBC performed the tallying of collocators and business lines, we cannot confirm that the classifications are correct.  Moreover, both SBC and BellSouth have issued notices identifying errors in the wire center classifications they reported to the FCC.  It is very important that the state commissions take an active role in the classification of wire centers, because it is our understanding from comments made on March 10, 2005 (at the University of Texas’ sponsored Telecommunications Law Conference) by Michelle Carey, a deputy chief of the FCC’s Wireline Competition Bureau, that the FCC does not intend to review the ILECs’ classification submissions and that such review should be in the context of §  252 negotiations/arbitrations. 

Q.
IN ADDITION TO TAKING AN ACTIVE ROLE NOW, SHOULD THE COMMISSION ADOPT A PROCESS TO GOVERN FUTURE CHANGES?  

A.
Yes.  It would be a waste of resources (including those of this Commission) if SBC were permitted to reclassify other wire centers outside an established process of administrative review.  The process that we recommend is as follows:

*
SBC would file a proposed list of any new wire centers on May 1 of each year, reflecting the number of business lines and fiber-based collocators in each wire center as of December 31st of the year just ending.

*
Included with the May filing, SBC would file all supporting documentation that each new wire center meets the TRRO’s criteria, including the following information.  Such documentation would be available to CLECs under terms of a standing proprietary agreement.

a. The CLLI of the wire center.

b. The number of switched business lines served by SBC.

c. The number of UNE-P lines used to serve business customers.

d. The number of analog UNE-L lines in service.

e. The number of DS-1 UNE-L lines in service.

f. The number of DS-3 UNE-L lines in service.

g. The number of resold lines used to serve business customers.

h. The names of claimed independent fiber-optic networks (or comparable transmission facilities) terminating in a collocation arrangement in that wire center.

*
CLECs would have until June 1 to file a challenge to any new wire center named by SBC.

*
After hearing, the Missouri Commission would rule on any disputed wire center.  


Under this process, SBC would have the ability to update its wire center classifications on a routine basis, while CLECs (and the Commission) would have an administratively simple process to validate the accuracy of any of SBC’s claims.

Q.
IS THIS PROCESS LAID OUT IN THE CONTRACT LANGUAGE?

A.
No, it is not because the process for dealing with changes in wire center classification is within the control of the Commission and not the parties.  

IV.   SBC’s APPROACH TO CONTRACT TERMS REGARDING

COMMINGLING AND COMBINING IS INDICATIVE

OF THE RESTRICTIVE PERSPECTIVE SBC WOULD

IMPOSE ON CLECs UNDER THE UNE ATTACHMENTS 

Q.
WHAT IS THE FUNDAMENTAL DISPUTE BETWEEN THE PARTIES REGARDING THE UNE ATTACHMENTS?

A.
The parties’ disputes reflect the inherent differences in their respective approaches to unbundled network elements.  SBC’s approach is to draft a contract so that a CLEC can have access to an individual element, a commingled arrangement or a combination only if the contract specifically says it is available.  Where the FCC’s orders permit interpretation, SBC wants to impose language that sets up preconditions that CLECs must satisfy.  In instances where CLECs are entitled to obtain something new or different, SBC requires that special processes or procedures be developed before it can even be ordered.   



CLECs’ approach is to draft a contract so that a CLEC can have access to any element, create any commingled arrangement or combine any elements unless doing so is absolutely prohibited.  CLECs want language that sets out restrictions established by law, but adds no new constraints.  CLECs want to be able to order new and different products and services promptly, not to be tied up in a process SBC creates that takes months to complete with no guarantee of availability when the process concludes.



In other words, SBC drafts a contract so that SBC need provide as little as possible.  This drafting strategy furthers SBC’s goal of protecting its own retail markets to the greatest possible extent.  CLECs draft a contract so they can obtain and use all that the law has granted them and they draft it as if they were customers coming to a supplier that wanted to offer its wholesale services and wanted to satisfy its wholesale customers’ needs.  



Nowhere is the tension between these two approaches to contracting more apparent than in UNE 6 and nowhere is it clearer than in the parties’ approaches to commingling.  
Q.
WHY IS THE ABILITY TO OBTAIN COMMINGLED ARRANGEMENTS IMPORTANT TO CLECs?  

A.
The ability to use combinations of UNEs – including combinations that are part-UNE/part-other (i.e., commingled arrangements) – in commercially meaningful ways is an essential part of any competitive local strategy.  A very basic policy choice confronts the Commission here:  Will it adopt policies that reduce friction in the local market – that is, make it simpler and more efficient for carriers to enter and compete – or will it sanction SBC’s attempt to make it more difficult and expensive to use its wholesale offerings?

Q.
PLEASE EXPLAIN WHAT IS MEANT BY THE TERMS “COMBINATIONS” AND “COMMINGLING.”

A.
The terms “combinations” and “commingling” are quite similar, with both referring to situations where network facilities and/or functions that are also available discreetly are instead obtained in a connected manner.  Examples include a DS‑1 loop facility obtained along with (and connected to) a DS-1 transport facility, or an analog loop purchased with a local switch port.  Although discrete network facilities are also important to local competition, the fact of the matter is that such offerings are sometimes most commercially useful when offered together, particularly in those “standard” configurations (loops with transport; loops with switching) that underlie many competitive services.



What defines the difference between a “combination” and “commingling” is not the facilities themselves that are connected, but the legal obligation under which they are offered.  If each of the facilities involved in the configuration is required under § 251 as unbundled network element, then the term “combination” is used to describe the arrangement.  However, in those instances where one or more of the facilities is not a § 251 UNE (i.e., it is offered as a special access circuit or network element offered to comply with § 271 of the Act), then the arrangement is referred to as “commingling.”  As the FCC explained:

By commingling, we mean the connecting, attaching, or otherwise linking of a UNE, or a UNE combination, to one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under section 251(c)(3) of the Act, or the combining of a UNE or UNE combination with one or more such wholesale services.
 

Q.
IS SBC REQUIRED TO OFFER UNE COMBINATIONS AND COMMINGLED ARRANGEMENTS?

A.
Yes.  The purpose of the FCC’s rules involving combinations and commingled arrangements is to work together to ensure that each of the discrete elements offered by SBC – whether offered under § 251 of the Act, or as special access or as any other wholesale arrangement (which would include elements offered pursuant to § 271) – are also available in connected form.  


When each of the elements is offered under § 251, a comprehensive suite of “combinations” rules apply:

47 CFR § 51.315  Combination of Unbundled Network Elements.

(a) An incumbent LEC shall provide unbundled network elements in a manner that allows requesting telecommunications carriers to combine such network elements in order to provide a telecommunications service.

(b) Except upon request, an incumbent LEC shall not separate requested network elements that the incumbent LEC currently combines.

(c) Upon request, an incumbent LEC shall perform the functions necessary to combine unbundled network elements in any manner, even if those elements are not ordinarily combined in the incumbent LEC's network, provided that such combination is:

    
(1) 
Technically feasible; and

    
(2) 
Would not impair the ability of other carriers to obtain access to unbundled network elements or to interconnect with the incumbent LEC's network.

(d) Upon request, an incumbent LEC shall perform the functions necessary to combine unbundled network elements with elements possessed by the requesting telecommunications carrier in any technically feasible manner.

(e) An incumbent LEC that denies a request to combine elements pursuant to paragraph (c)(1) or paragraph (d) of this section must prove to the state commission that the requested combination is not technically feasible.

(f) An incumbent LEC that denies a request to combine elements pursuant to paragraph (c)(2) of this section must prove to the state commission that the requested combination would impair the ability of other carriers to obtain access to unbundled network elements or to interconnect with the incumbent LEC's network.



SBC (and other incumbents) vigorously opposed the FCC’s rules, eventually losing their arguments before the Supreme Court.  The Supreme Court rejected arguments that the federal Act contemplated that network elements would not be available in combined form, and determined that the FCC’s rules were appropriate to guard against anticompetitive behavior.

It [the Act] forbids incumbents to sabotage network elements that are provided in discrete pieces, and thus assuredly contemplates that elements may be requested and provided in this form (which the Commission's rules do not prohibit).  But it does not say, or even remotely imply, that elements must be provided only in this [discreet] fashion and never in combined form. 

***

[T]he [combinations] rule the Commission has prescribed is entirely rational, finding its basis in §251(c)(3)'s nondiscrimination requirement. . . .  It is well within the bounds of the reasonable for the Commission to opt in favor of ensuring against an anticompetitive practice. 

Q.
IS SBC ALSO REQUIRED TO CREATE “COMMINGLED” ARRANGEMENTS, I.E., COMBINATIONS THAT INCLUDE BOTH § 251 AND NON-§ 251 ELEMENTS?

A.
Yes, although the legal basis is somewhat different.  As noted by the United States Supreme Court, the “combinations rules” (which apply to § 251 network elements) are based on the nondiscrimination requirement found in § 251.  “Commingled” arrangements, however, include both § 251 network elements and network facilities/functions offered through a mechanism other than § 251.



Importantly, the fact that commingled arrangements include both § 251 and non-§ 251 elements does not grant SBC license to discriminate, because more than just § 251 of the Act prohibits discriminatory and anticompetitive conduct.  Specifically, the FCC has held (and the D.C. Circuit has affirmed) that the general nondiscrimination obligations of § 202 apply to these other wholesale offerings, including those offerings required by the competitive checklist (loops, transport, switching and signaling) set out in § 271.

Q.
HAS THE FCC DETERMINED THAT GENERAL NON-DISCRIMINATION REQUIREMENTS OF § 202 OF THE ACT OBLIGATE SBC TO COMBINE “COMMINGLED” ARRANGEMENTS?

A.
Yes.  Like its rules that apply specifically to § 251 network elements, the FCC found that the general nondiscrimination duties of § 202 imposed similar obligations where arrangements that contain both § 251 and non‑§ 251 facilities and/or services were involved:

In addition, upon request, an incumbent LEC shall perform the functions necessary to commingle a UNE or a UNE combination with one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to a method other than unbundling under section 251(c)(3) of the Act.

***

Thus, we find that a restriction on commingling would constitute an “unjust and unreasonable practice” under 201 of the Act, as well as an “undue and unreasonable prejudice or advantage” under section 202 of the Act. Furthermore, we agree that restricting commingling would be inconsistent with the nondiscrimination requirement in section 251(c)(3).


Thus, whether the applicable nondiscrimination standard is contained in § 251 or § 202 is immaterial – SBC must not discriminate by refusing to combine wholesale offerings, whether such offerings are entirely comprised of § 251 elements (combinations), or comprised of § 251 elements with other offerings (commingling).

Q.
IS IT REASONABLE TO REQUIRE THAT SBC PERMIT CLECs TO “MIX AND MATCH” WHOLESALE OFFERINGS (INCLUDING § 251 NETWORK ELEMENTS) IN THIS WAY?

A.
Absolutely.  There is no question that SBC must offer the individual elements and facilities/services that comprise the combinations and commingled arrangements that CLECs seek.
  The issue here is simply whether SBC should be permitted to impose operational impediments to using elements together, when the entire purpose of each of these wholesale arrangements is offerings that are commercially useful.

Q.
WHAT COMBINATIONS/COMMINGLED ARRANGEMENTS SHOULD SBC OFFER AS STANDARD ARRANGEMENTS?

A.
Although there may be a large number of “theoretical configurations” involving elements and/or other wholesale offerings, there is a relatively small list of standard arrangements that are the most commercially useful.  These “commercial standard arrangements” include loop/transport offerings (known as EELs) used to serve enterprise customers and offer advanced services, as well as the loop/switching/transport arrangement that is operationally equivalent to UNE-P used to serve mass market customers.  Each of these arrangements is needed to achieve the same purpose – enabling CLECs to reasonably access and use the monopoly loop network of SBC.


The entire “UNE debate” is largely  about access to the loop.  For smaller users, loops often are most efficiently accessed in combination with local switching; for larger users or customers with more sophisticated needs, the loop is most efficiently accessed in combination with transport facilities to reach CLEC networks.  Thus, barriers to combinations and commingled offerings are equivalent to erecting barriers to the loops themselves, for that is the fundamental purpose to which combinations/commingled offerings are put.



It is my view that SBC should operationalize, as standard offerings, those (relatively few) configurations that are expected to form the vast majority of requested combinations and/or commingled arrangements.  By “standard offering,” I mean that SBC should implement operational systems – for ordering, maintenance, provisioning and billing – that translate these arrangements into commercially useful offerings.


In contrast, SBC proposes to treat combinations/commingled arrangements as though they are unusual, one-of-kind products, suitable to the bona-fide request process.  Such a strategy would inject uncertainty and instability.  This unnecessary delay would substantially increase transaction costs and render combinations unsuitable to their primary purpose – to support commercial volumes of competitive activity.

Q.
DO YOU HAVE A SUGGESTED LISTING OF THE COMBINATIONS/COMMINGLED ARRANGEMENTS FOR WHICH STANDARD OPERATING SYSTEMS AND SET PRICES SHOULD BE ESTABLISHED BY SBC?

A.
Yes.  As I indicated earlier, the two basic categories would be EEL configurations (loop and transport) and the operational equivalent to UNE-P (loops with switching and transport).  The basic EEL configurations would include:


Loops with Transport

 

*
DS0 loop with multiplexing, connected to DS1 transport.



*
Analog loops with digital conversion and mulitplexing connected 



to DS1 transport


*
DS1 loop connected to DS1 transport.


*
DS1 loops (with multiplexing) connected to DS3 transport.



*
DS3 loop connected to DS3 transport.


Significantly, processes and systems should be implemented to enable these connections whether or not the loop and/or the transport is offered as a UNE under § 251 (in which case the configuration is a combination), or whether some element is obtained as some other form of wholesale service, including special access or an element offered to comply with § 271 (commingling).   This latter point is sufficiently important to bear repeating:  SBC should establish set procedures and billing systems to process the orders listed above, even where the connection involves the commingling of § 251 UNEs with special access or § 271 offerings.  At no time should SBC be permitted to force a CLEC to rely on the BFR process to obtain access to these standardized configurations.  That means, CLECs should have ready access to:

(a)
a UNE DS1 loop connected to:

(1)
a commingled wholesale/special access 3/1 mux and DS3 or higher capacity interoffice transport;

(2)
a UNE DS1 transport which is then connected to a commingled wholesale/special access 3/1 mux and DS3 or higher capacity interoffice transport;

(3)
a commingled wholesale/special access DS1 transport.

(b)
a UNE DS1 transport connected to:

(1)
a commingled wholesale/special access 3/1 mux and DS3 or higher capacity interoffice transport.

(c)
a UNE DS3 transport connect to:

(1)
a commingled wholesale/special access higher capacity interoffice transport.
Q.
DOES REFERRING CLECS TO THE BFR PROCESS AS A MEANS FOR OBTAINING COMMINGLED ARRANGEMENTS CAUSE OTHER PROBLEMS?

A.
Yes, if it is true, as it certainly appears to be from looking at SBC’s language, that SBC limits the BFR process to network elements required to be unbundled under § 251.  If a CLEC can use the BFR process set out in UNE 6 only to obtain arrangements that consist of § 251 UNEs, then UNE 6 in fact provides no avenue for CLEC to obtain commingled arrangements.  CLECs need clearly stated mechanisms for ordering arrangements to which they are entitled; the proper place to address commingling and commingled arrangements is UNE 6.  
Q.
WHAT ABOUT COMMINGLED ARRANGEMENTS AS AN OPERATIONAL EQUIVALENT MECHANISM TO UNE-P?           


SBC should have the “commingled equivalent” of UNE-P fully operationalized wherever some sub-element of UNE-P (such as switching) is no longer available as a § 251 offering.  Consequently, the issues relating to standardizing “commingle” versions of the operational equivalent of UNE-P have only to do with adjusting billing rates, to the extent that § 271 prices deviate from those that apply to elements offered under § 251 of the Act.

Q.
SHOULD SBC ALSO IMPLEMENT SYSTEMS TO PERMIT THE STANDARDIZED CONVERSION OF SPECIAL ACCESS OFFERINGS TO COMMINGLED OFFERINGS?

A.
Yes.  The FCC in the TRO relaxed the qualifying requirements applicable to those network configurations (principally EELs) that had also been available as special access.  As a result, in addition to the need to be able to order new combinations/commingled arrangements, there is the pressing need to standardize the conversion process (and the price that CLECs pay for SBC to perform these records only conversions) between “pure” special access, to (at times) pure UNE combinations, as well as commingled arrangements that include special access and § 251 network elements.

V.   SPECIFIC DISPUTES REGARDING COMMINGLING,

COMBINATIONS, AND CONVERSIONS ILLUSTRATE
THE PARTIES OPPOSING APPROACH TO THIS AGREEMENT 

UNE 6 Sections 2.19.1.3, 2.5, 2.8, 2.15, 

2.19.3, 2.19.4, 2.19.4.2, 2.19.5, and 15.2
Q.
DOES THE UNDERLYING CONFLICT IN THE PARTIES’ PERSPECTIVE ON THIS CONTRACT, IDENTIFIED ABOVE, ARISE THROUGHOUT THE INTERCONNECTION AGREEMENT BETWEEN SBC AND THE CLECs?

A.
Yes.  And how the conflict is resolved has far reaching consequences in defining the basic relationship between SBC and its wholesale customers (i.e., will SBC be required to support its wholesale offerings in a nondiscriminatory and meaningful way, or will it be permitted to corrupt these offerings through ponderous operational requirements and delays).  Because this issue is so fundamental to the parties’ relationship, it touches the interconnection agreement in a number of areas and, as such, gives rise to a number of specific issues.  I now turn to examples of the disputed contract language:    

Issue:  UNE 6, Section 2.19.1.3 

Q. 
SHOULD SBC BE REQUIRED TO ACT PROMPTLY TO DETERMINE WHETHER NEW PROCESSES AND PROCEDURES ARE NEEDED WITH RESPECT TO CONVERSIONS, COMMINGLING AND COMBINATIONS PERMITTED BY THE TRO; AND, SHOULD SBC BE REQUIRED TO HAVE ANY NEW PROCESSES AND PROCEDURES IN PLACE SO THAT CLEC CAN ORDER UNEs, COMMINGLING, COMBINATIONS AND CONVERSIONS BY THE DATE ON WHICH THIS AGREEMENT BECOMES EFFECTIVE?

A.
Yes, SBC should be ordered to promptly standardize systems to support those arrangements identified by the CLECs.  SBC is fully aware of which combinations/commingled arrangements are most useful to CLECs, and has created systems and processes to support its own retail services that rely on comparable arrangements.  

Q.
DOES IT MAKE ANY SENSE TO SUBJECT THE CLECs’ REQUEST TO A BFR PROCESS AS PROPOSED BY SBC?

A.
No.  Indeed, SBC’s basic position is really no position at all – the purpose of the BFR process is to handle unique, unexpected requests that were not contemplated at the time an interconnection agreement is negotiated.  As described by SBC in its own “BFR Handbook”: 

A Bona Fide Request (BFR) is a process, which a CLEC can utilize to request elements, which do not currently exist in the CLEC's contract . . . .  SWBT uses the BFR process to determine technical feasibility of Interconnection or the provisioning of Unbundled Network Elements. For those items found to be technically feasible, the BFR process is used to provide the terms and timetable for providing the requested items. 


But the entire issue here is whether to include a specific set of requested commingling/combinations within the contract, not to determine how to address future requests that are currently unknown.  There is no “technical feasibility” for SBC to determine – these arrangements are currently provided, albeit at (potentially) different prices.  It is plainly absurd for SBC to use as the reason to exclude an arrangement from the contract the fact that it has a process to address unique circumstances that the parties do not cover in the contract.  All that SBC’s proposal accomplishes is delaying the debate to a period after this arbitration, while imposing on CLECs a process inherently designed to favor SBC.

Q.
WHY DO YOU SAY THAT THE BFR PROCESS IS DESIGNED TO FAVOR SBC?

A.
The fundamental structure of the BFR process is to provide SBC with opportunities to delay systems development, and to propose to impose costs on the CLEC at SBC’s discretion.  Consider the following “timelines” and “pricing rules,” each drawn directly from SBC’s BFR Handbook:

	Weeks from Request

	SBC Action

	  2
	SBC Acknowledges Receipt

	  4
	SBC Addresses Technical Feasibility

	  6
	SBC provides a "high level price" for the requested element, an expected timeline for the process, and a fee to actually to develop an actual BFR proposal.

	
	Note: CLEC is obligated to pay SBC costs if it does not proceed, and must pay the BFR quote price to get an actual BFR proposal from SBC.

	24
	SBC provides proposed price for the actual “requested element.”



Under SBC’s BFR process, a CLEC would wait for 6 months (plus intervening holidays) simply to get to the point where SBC would tell the CLEC its proposed price to provide the requested arrangement, subject to SBC reserving the right to cancel its offer if it later determines that the offering was not technically feasible.
Q.
WHAT DO YOU RECOMMEND?

A.
I recommend that the Commission avoid the quagmire of SBC’s loosely defined (yet assuredly contentious) BFR process and provide a clear and dependable process here.  Nothing would be gained by requiring CLECs to follow a process designed to address arrangements not included in the parties’ agreement or to waste time trying to divine what process exists.  The fundamental issue before the Commission here and now is how to best provision the offerings.  As such, we recommend the Commission adopt the following language:

Recommended language § 2.19.1.3 

SBC MISSOURI shall use existing ordering and provisioning processes already developed for other UNEs, if possible; if doing so is not possible, SBC MISSOURI shall promptly determine what new processes are necessary. The Parties will comply with any applicable Change Management guidelines or BFR guidelines as applicable, provided however, that compliance with such guidelines shall not delay SBC MISSOURI’s implementation of Commingling beyond the date on which this Agreement is approved.  



It is important that the Commission understand that CLECs submitted this proposed language to SBC over a year ago when the parties began negotiating language to implement the TRO.  The CLECs also gave SBC a list of commingled “products” they knew they wanted immediately.  The FCC’s decision granting CLECs the right to obtain commingled arrangements was not reversed, much less vacated, by the D.C. Circuit in USTA II.  SBC has been on notice that it is legally required to make these arrangements available to CLECs; SBC has been on notice as to CLECs’ specific needs.  SBC’s refusal to address ordering and provisioning in UNE 6 processes is a flagrant violation of its clear legal obligations in this area.    

Issue: – UNE 6 Section 2.5
Q.
SHOULD THE ATTACHMENT INCLUDE A STATEMENT OF A CLEC’s RIGHT TO COMMINGLE AND COMBINE § 251 UNES WITH ANY WHOLESALE SERVICE OBTAINED FROM AN ILEC, AND THAT SBC SHALL PERFORM THE COMBINATION AND COMMINGLING?

A.
Yes.  As I explained above, the FCC has defined commingling to be the connection of a § 251 UNE with any other wholesale arrangement, and has already concluded that refusing to honor commingling requests would violate the nondiscrimination requirements of §§ 201 and 202 of the Act.  None of the arrangements requested by the Coalition in this proceeding is unusual – indeed, each represents the type of facility configuration that is performed every day by SBC.  As a result, SBC should be required to perform the commingling requested by the CLECs here. Ms. Mulvaney’s testimony addresses the Coalition’s position that SBC’s 271 obligations should be included in this interconnection agreement. 

Recommended Language:  §  2.5 

SBC MISSOURI shall permit CLEC to commingle a UNE available under Section 251 or a combination of UNEs available under Section 251 with any wholesale service, including network elements available under Section 271, obtained from an incumbent LEC.  Upon request, SBC MISSOURI will perform all functions necessary to commingle a UNE available under Section 251 or a combination of UNEs available under Section 251 with one or more facilities or services that CLEC has obtained at wholesale, including network elements available under Section 271, from an incumbent LEC.  SBC MISSOURI shall not deny CLEC access to a UNE available under Section 251 or a combination of UNEs available under Section 251 on the grounds that one or more of the elements:  (1) is connected to, attached to, or combined with, a facility or service obtained from an incumbent LEC; or (2) shares part of SBC MISSOURI’s network with access services.

Issue:  UNE 6---Section 2.8
Q.
ARE CLECs ALLOWED TO COMBINE A § 251 UNE WITH ANY OTHER SERVICE, INCLUDING A TARIFF SERVICE, OR FUNCTIONALITY, OTHER THAN AS SPECIFICALLY RESTRICTED BY THIS ATTACHMENT? 

A.
Yes.  I believe it is important that the contract be written to recognize that CLECs are entitled to combinations and/or commingled arrangements, subject to few restrictions.  It should not be a duty imposed upon CLECs to try and “prove the negative” – that is, the contract should not impose a prerequisite that a requested combination is “presumed prohibited” until proven otherwise.  

Recommended Language: §  2.8

CLEC may combine any Unbundled Network Element with any other element, service, or functionality without restriction, except as delineated in this agreement.  Other than the limitations and restrictions set out in Section ___ of this Attachment, there shall be no prohibition against combining unbundled network elements with tariff services. This paragraph does not limit CLEC's ability to purchase services under applicable SBC MISSOURI's resale tariff or under the resale appendix that is part of this Agreement while also utilizing the UNE provisions of this Agreement to the same end use customer.  This paragraph does not limit CLEC’s ability to permit IXCs to access ULS for the purpose of originating and/or terminating interLATA and intraLATA access traffic or limit CLEC’s ability to originate and/or terminate interLATA or intraLATA calls using ULS consistent with Section 5 of this Attachment.  Further, when customized routing is used by CLEC, pursuant to Section 5.2.4 of this Attachment, CLEC may direct local, local operator services, and local directory assistance traffic to dedicated transport whether such transport is purchased through the access tariff or otherwise.  

Issue: UNE 6 Section 2.15
Q.
SHOULD CLEC BE PROHIBITED FROM HAVING SBC COMBINE UNEs WITH ANY SBC TARIFFED SERVICE OR NETWORK ELEMENTS POSSESSED BY CLEC?

A.
No.  The TRO did not grant some blanket exemption that limits SBC’s obligations to combinations (i.e., connecting facilities that solely involve UNEs – to the contrary, as we explained above, the FCC expressly concluded that SBC should combine network elements with other offerings (i.e., create commingled arrangements).

Recommended language:  § 2.15

In the event that SBC MISSOURI denies a request to perform the functions necessary to combine UNEs or to perform the functions necessary to combine UNEs with any SBC tariffed service or any network elements possessed by CLEC, SBC MISSOURI shall provide written notice to CLEC of such denial and the basis thereof.  

Q.
IF SBC DENIES CLEC’s REQUEST FOR A UNE COMBINATION HOW SHOULD THAT DENIAL BE HANDLED?

A.
The Coalition proposes that such a dispute be handled either through the dispute resolution procedures in the Agreement or through dispute resolution at the Missouri Commission.  I consider it essential that the Agreement make clear that SBC’s basis for denial be consistent with the TRO, the Missouri Commission’s decisions or court decisions, or be made necessary by lack of technical feasibility, or because it would undermine other CLECs’ access to UNEs.  These are all legitimate bases for denial.  The language proposed by SBC, however, is too vague and overly broad.

Recommended Language:  § 2.15

Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement or by seeking resolution at the Missouri Commission.  In any dispute resolution proceeding, or Commission proceeding, SBC MISSOURI shall have the burden, to prove that (1) such denial is authorized by the FCC’s Triennial Review Order, the Missouri Commission’s arbitration decisions, or applicable court decisions, or (2) that the combination is not technically feasible and would undermine the ability of other carriers to obtain access to unbundled network elements or to interconnect with SBC MISSOURI’s network.   
Q.
DO YOU ANTICIPATE THAT SBC WILL ATTEMPT TO LIMIT CLECs’ ACCESS TO UNE COMBINATIONS SPECIFIED IN A LIST?

A.
SBC proposed such language; its position was that the only UNE available under § 251 was an analog loop.  From that perspective a list was nonsensical.  

Q.
SHOULD CLECs BE RESTRICTED TO A LIST?

A.
No.  As discussed earlier, those combinations/commingled arrangements that are known to have widespread commercial value should be offered as standardized products; otherwise, the Agreement should recognize the potential for additional requests, subject to the BFR process should a request be made in the future.


There is no basis, however, for any SBC proposal to limit its obligations to only those arrangements that may be identified today.  In effect, SBC wants to relegate to the BFR process those arrangements that CLECs have made known they want today, while at the same time limiting its obligation in a manner that would assure litigation if a CLEC attempted to use the BFR option in the future to gain access to some new arrangement.  This is absurd – the arrangements that can be identified today should be made available today, with the BFR process (such as it is) limited to handling unexpected requests during the life of the Agreement.

Issue:   UNE 6 Section 2.19.3
Q.
SHOULD SBC’s OBLIGATION TO PERFORM COMMINGLING BE ELIMINATED IF CLEC CAN PERFORM THE FUNCTION ITSELF OR IF DOING SO WOULD PLACE SBC AT A DISADVANTAGE IN MANAGING ITS OWN NETWORK?

A.
At the outset, it is important to recognize that there are no commingled arrangements being requested here (or ever likely to be requested) that would place SBC at a disadvantage managing the network.  Since there is no problem that needs solving, the core issue concerns the problem created by SBC’s proposed language shown in bold below.  SBC has a clear incentive to frustrate competitors seeking to win customers that, in all likelihood, would otherwise obtain service from SBC.  As such, it is important that the Agreement carefully circumscribe SBC’s ability to impose new barriers to competition.  SBC’s proposed language is unnecessary and should not be adopted.

Recommended Language:  § 2.19.3

Upon request, and except as provided in Section 2.14 and subject to 2.15, SBC MISSOURI shall perform the functions necessary to Commingle a UNE or a combination of UNEs with one or more facilities or services that CLEC has obtained at wholesale from SBC MISSOURI (as well as requests where CLEC also wants SBC MISSOURI to complete the actual Commingling), except that SBC MISSOURI shall have no obligation to perform the functions necessary to Commingle (or to complete the actual Commingling) if (i) the CLEC is able to perform those functions itself; or (ii) it is not technically feasible, including that network reliability and security would be impaired; or (iii) SBC MISSOURI’s ability to retain responsibility for the management, control, and performance of its network would be impaired; or (iv) SBC MISSOURI would be placed at a disadvantage in operating its own network; or (v) it would undermine the ability of other Telecommunications Carriers to obtain access to UNEs or to Interconnect with SBC MISSOURI’s network or (vi) CLEC is a new entrant and is unaware that it needs to Commingle to provide a telecommunications service, but such obligation under this Section ceases if SBC MISSOURI informs CLEC of such need to Commingle.  CLEC may connect, combine, or otherwise attach UNEs and combinations of UNEs to wholesale services, and SBC MISSOURI shall not deny access to UNEs and combinations of UNEs on the grounds that such facilities or services are somehow connected, combined or otherwise attached to wholesale services.


The Coalition objects to all of SBC’s insertions shown in bold.

Issue:   UNE 6 Section 2.19.4
Q.
SHOULD SBC BE PREPARED TO PROVIDE COMMINGLING FOR A DISCRETE SET OF COMMINGLED PRODUCTS IDENTIFIED BY CLECs BY THE TIME THIS AGREEMENT IS APPROVED?

A.
Yes.  As I have continuously emphasized, there are a limited and known set of commingled arrangements (essentially, those loop and transport arrangements commonly referred to as EELs and UNE-P) that form the vast majority of commercial arrangements.  These offerings should be standardized and made available immediately.

Recommended Language § 2.19.4

The Parties agree that the Commingled Product Set identified in Exhibit A to this Attachment shall be available to CLEC upon request as of the effective date of this Agreement.  All other requests for SBC MISSOURI to perform the functions necessary to Commingle (as well as requests where CLEC also wants SBC MISSOURI to complete the actual Commingling), shall be made by CLEC in accordance with the bona fide request (BFR) process set forth in this Attachment.
Issue:  UNE 6 Section 2.19.4.2
Q. 
SHOULD THE RATES AND CHARGES FOR COMMINGLING BE CLARIFIED?  IF WORK MAY BE PERFORMED BY SBC OR AN OUTSIDE VENDOR, SHOULD THIS SECTION STATE THE BASIS ON HOW EACH WILL BE PAID FOR WORK PERFORMED.

A.
Yes.  As a general matter, where the work may be performed by SBC or may be performed by an outside vendor, the manner of determining the charges should be clear.  If SBC elects to perform the work, time and materials charges should apply.  If SBC elects to use an outside vendor, CLEC should be charged the actual price charged by that outside vendor, including any discounts.
  

Recommended Language:  § 2.19.4.2


SBC Missouri shall charge CLEC the non-recurring and recurring rates applicable to the UNE(s), facilities or services that CLEC has obtained at wholesale from SBC Missouri.  If any Commingling requested by CLEC requires physical work to be performed by SBC Missouri, and if an existing charge applies to that work, SBC Missouri shall so inform CLEC and, in such instance, SBC Missouri shall charge CLEC. A fee shall be calculated using the Time and Material charges as reflected in Appendix Pricing.  With respect to a BFR in which CLEC requests SBC Missouri to perform work that SBC Missouri is not required to perform CLEC shall be charged on a time and materials basis for work performed by SBC Missouri.  For any work performed by a third party vendor, CLEC shall be charged the vendor’s actual price for the work performed, including any discount the vendor may provide to SBC Missouri under a master agreement if one exists.

Issue:  UNE 6 Section 2.19.5
Q. 
SHOULD THIS SECTION BE CLARIFIED TO IDENTIFY THE PORTION OF THE TRO WHERE RATCHETING IS ADDRESSED, AND TO CLARIFY THAT WHERE RATCHETING LEGITIMATELY EXISTED PRIOR TO THE TRO, IT WILL CONTINUE AND WAS UNAFFECTED.

A.
Yes.  SBC’s Tariff 73 provided for ratcheting in certain circumstances prior to the TRO.  Those circumstances were not changed and this section should be clarified to explicitly state that those circumstances will continue.

Recommended language:  § 2.19.5 


SBC MISSOURI shall not be required to, and shall not, provide “ratcheting” as a result of Commingling or a Commingled Arrangement., as that term is defined in the FCC’s Triennial Review Order at paragraph 582.  As a general matter, “ratcheting” is a pricing mechanism that involves billing a single circuit at multiple rates to develop a single, blended rate.  In those circumstances in which SBC MISSOURI provides ratcheting on wholesale facilities as specified in the SWBT FCC Tariff No. 73 sections 7.2.10 and 6.8.12, SBC MISSOURI shall continue to provide ratcheting.  For example, ratcheting is provided where a special access facility is also used to carry switched access traffic.  SBC MISSOURI shall provide Commingling on wholesale facilities where spare capacity exists on an already ratcheted facility.  Billing of the wholesale facility will not change as a result of the Commingling whether or not the facility has ratcheting applied. Commingled UNEs (or UNE combinations) shall be billed at the UNE rates.    SBC MISSOURI shall not be required to, and shall not, provide “ratcheting” as a result of Commingling or a Commingled Arrangement., as that term is defined in the FCC’s Triennial Review Order at paragraph 582. SBC MISSOURI shall charge the rates for UNEs (or UNE combinations) Commingled with facilities or services obtained at wholesale (including for example special access services) on an element-by-element and such facilities and services on a facility-by-facility, service-by-service basis.
Q. 
SHOULD SBC BE PERMITTED TO LIMIT CLEC’s ABILITY TO  COMMINGLE § 251 UNEs OR RESTRICT CLEC TO COMMINGLING § 251 UNEs ONLY WITH OTHER § 251 UNEs?

A.
No.  Prohibitions on commingling are solely intended to limit the usefulness of wholesale offerings.  While SBC clearly has the incentive to stifle competition, the purpose of a wholesale offering is to promote it.  SBC should not be allowed to restrict the commercial usefulness of commingled arrangements by limiting CLEC access in any manner other than the limited circumstances where the FCC has adopted eligibility criteria.



Congress plainly expected that the competitive checklist would be commercially meaningful.  SBC’s attempt to exclude from its commingling obligations those wholesale offerings specifically listed by Congress is a cynical attempt to effectively gut the purpose of the competitive checklist.  The competitive checklist is a set of additional obligations voluntarily embraced by SBC that were intended to provide additional protections to interexchange competition:

These additional requirements [the unbundling obligations in the competitive checklist] reflect Congress’ concern, repeatedly recognized by the Commission and courts, with balancing the BOCs’ entry into the long distance market with increased presence of competitors in the local market…. The protection of the interexchange market is reflected in the fact that section 271 primarily places in each BOC's hands the ability to determine if and when it will enter the long distance market.  If the BOC is unwilling to open its local telecommunications markets to competition or apply for relief, the interexchange market remains protected because the BOC will not receive section 271 authorization.

Obviously, the commercial value of § 271 elements would be meaningless if they could not used together with § 251 elements – elements which are found to be either necessary to competition or needed to overcome impairment.  SBC’s attempt to exclude from its commingling obligations those specific wholesale offerings that Congress itself identified as the prerequisite to its long distance authority is a blatant end around its § 271 obligations. 

Issue:  UNE 6 Section 15.2
Q.
SHOULD CLECs BE GIVEN OPTIONS FOR TESTING CROSS-CONNECTS USED IN LOOP AND TRANSPORT COMBINATIONS (EELS) NOT JUST FOR LOOPS ALONE?  

A.
Yes.  A CLEC should be able to obtain cross-connect testing for loop and transport combinations, and it should be able to select the type of testing it wants that best fits its needs.  There are no technical impediments to performing such testing on EELs.

Recommended language: § 15.2 

SBC Missouri offers a choice of loop cross connects with each unbundled loop type detailed in Appendix Pricing. SBC Missouri will charge CLEC the appropriate rate as shown on Appendix Pricing UNE - Schedule of Prices labeled “Loop Cross Connects with Testing” and “Loop Cross Connects without Testing”.  Cross connects will be made available for loops and combinations of loops and transport with the following testing options, at CLEC’s discretion:  at both ends of the circuit, at one end of the circuit, or without testing.  At CLEC’s request, a cross connect with testing may be ordered at one end of an EEL circuit and a cross connect without testing at the other end of that EEL circuit. 

Q.
YOU SAID THAT THE DISPUTES — MANY OF WHICH YOU HAVE JUST DISCUSSED — REGARDING COMMINGLING AND COMBINATIONS ARE INDICATIVE OF THE LARGER CONFLICT THAT UNDERLIES THE PARTIES’ DISAGREEMENTS.  WHAT ARE YOU ASKING THE COMMISSION TO DO AS IT REVIEWS THE ISSUES THE PARTIES PUT BEFORE IT IN THIS ARBITRATION? 

A.
I am asking the Commission to remember the parties’ perspectives each time it reads and evaluates the competing contract language the parties will put before it.  The examples I have provided are illustrative of the depth of the parties’ disagreements on a matter of singular importance to CLECs – commingling.  Achieving a competitive local telecommunications market requires that CLECs have commercially meaningful access to network elements (as required by § 251 of the Act), both alone and in combination with each other and other wholesale offerings (i.e., commingling).  My testimony has explained the importance of these arrangements, and the specific changes in the Missouri interconnection agreement that are needed to make such offerings commercially useful.  I have proposed a pragmatic solution to “what’s next” by recommending that SBC be required to commercially support a limited set of identifiable combinations and commingled offerings immediately, while relying on the BFR process for what it was designed to accommodate – i.e., new and unusual requests, unanticipated at the time of contract negotiation.  I have also explained the critical importance of assuring that SBC permit commingling of § 251 UNEs and wholesale offerings required to comply with § 271, for otherwise § 271’s obligations are irrelevant.



I encourage the Commission to not only adopt my recommendations presented here, but to consider the nature of the tension between SBC’s view and CLECs’ view as it reviews all of the contract issues the parties submit for arbitration.  CLECs are seeking contract language that expands their competitive opportunities while adhering to the boundaries the FCC has established.  If competition is to survive, the next contract between CLECs and SBC must be free of barriers and roadblocks that work only to SBC’s advantage.  I ask the Commission to review the contracts and the testimony that will be filed in rebuttal from this point of view.  

VI.   CONTRACT LANGUAGE IMPLEMENTING THE 

TRRO’s PROVISIONS ON DEDICATED TRANSPORT
UNE 6 Contract Section 10.10.1
Q.
DO YOU AGREE WITH SBC ON THE CONTRACT LANGUAGE THAT EMBODIES THE LIMITS THE TRRO IMPOSES ON CLECs’ ACCESS TO NETWORK ELEMENTS UNBUNDLED UNDER § 251 ON A GOING FORWARD BASIS?

A.
No, we do not.  First, we disagree that DS0 transport no longer is available as an unbundled network element under § 251.  Ms. Mulvany Henry addresses this in her testimony.  Second, we do not agree that CLECs are capped at 10 DS1 transport circuits on every route on which DS1 transport still is available.

Q.
WHAT IS THE DISPUTE REGARDING THE DS1 TRANSPORT CAP?

A.
The Coalition recognizes that the FCC established a cap on the number of DS1 transport circuits that a CLEC can obtain as § 251 UNEs in certain circumstances, i.e, on those routes where SBC is no longer required to provide DS3 transport on an unbundled basis under § 251.  However, SBC does not recognize this limitation on the DS1 transport cap and instead assumes that the 10 circuit cap applies on all transport routes.  

Q.
WHAT IS THE BASIS FOR THE COALTION’S POSITION ON THIS ISSUE? 

A.
The FCC addresses the cap both in its new rules and in the text of the TRRO.  While the rule provision (51.319(e)(2)(ii)(B)) does not mention that the DS1 cap is limited to those routes where DS3 transport is non-impaired, the related paragraph in the body of the TRRO does.  Specifically, paragraph 128 of the TRRO states as follows:

Limitation on DS1 Transport.  On routes for which we determine that there is no unbundling obligation for DS3 transport, but for which impairment exists for DS1 transport, we limit the number of DS1 transport circuits that each carrier may obtain on that route to 10 circuits.  This is consistent with the pricing efficiencies of aggregating traffic.  While a DS3 circuit is capable of carrying 28 uncompressed DS1 channels, the record reveals that it is efficient for a carrier to aggregate traffic at approximately 10 DS1s.  When a carrier aggregates sufficient traffic on DS1 faciltities such that it effectively could use a DS3 facility, we find that our DS3 impairment conclusions should apply.  (footnotes omitted) (emphasis added)


Thus, the FCC is absolutely explicit:  the limitation of 10 DS1 transport circuits only applies on those particular routes where the ILEC no longer is obligated to provide DS3 transport – i.e., on routes where there is no longer impairment for DS3 transport.   SBC apparently wants to pretend paragraph 128 does not exist.  In contrast, the Coalition’s view is that the FCC’s rule must be read, interpreted and applied in a manner that is consistent with that portion of the text of the TRRO that addresses the issue.  Paragraph 128 should not be ignored and must be given effect in the parties’ interconnection agreement.  Its meaning is clear – the limitaion of 10 DS1 UNE circuits to a particular CLEC applies only on those routes where DS3 UNE transport has been declassified, not on all transport routes.

Q.
PLEASE EXPLAIN.

A.
As I said early on in this testimony, the FCC’s discussion in the TRRO repeatedly describes its perspective on when a CLEC is impaired without access to the incumbent’s network elements under § 251 and when it can be expected to turn to other sources of facilities, including self-deployment.   From this perspective the FCC established certain thresholds that it concluded would indicate that a CLEC is not impaired without access to high-capacity loops and transport, and dark fiber transport.  

Q.
HOW WAS THIS ANALYSIS APPLIED TO DS1 AND DS3 TRANSPORT?
A.
The FCC’s analysis with respect to transport focused on when it would make economic sense for a CLEC to either construct a DS3 transport facility or be expected to be able to acquire a DS3 transport from a provider other than SBC.   The FCC concluded that between only where one end of a route was a wire center that was classified as a Tier 3 would it not be economically feasible for a CLEC or other provider to have constructed DS3 capacity.  Therefore, on these routes (where one end was a Tier 3 wire center), a CLEC could still obtain twelve DS3’s as UNEs under § 251.



With respect to DS1s, the FCC conducted the same sort of analysis but recognized that alternative wholesale transport opportunities differed for DS3 level and DS1 level transport.   As the FCC stated:  “we find that alternative wholesale transport opportunities at the DS1 level are likely to exist or develop between two [Tier 1] offices.  As described above, Tier 1 wire centers are those characterized by very significant competitive facilities presence or potential, as measured by fiber-based collocation and business lines.”

Q.
IS THE UNDERLYING RATIONALE FOR DS1 TRANSPORT CAP EVIDENT FROM THE FCC’S DISCUSSION OF THE ISSUE?

A.
Yes.  Paragraph 128 of the TRRO focuses on the cross-over point where it is estimated to become economically efficient for a CLEC to switch from multiple DS1 transport circuits to a single DS3 transport circuit.  While a DS3 circuit can carry 28 DS1 transport circuits, the FCC estimated that is economically efficient for a CLEC to move to a DS3 transport circuits at the 10 DS1 transport circuit level.  In other words, the FCC found that below the 10 DS1 circuit level traffic aggregation is insufficient to justify a DS3 transport facility.  Conversely, at or above the 10 DS1 circuit level, traffic aggregation is considered to be sufficient such that a single DS3 facility could be substituted for the multiple DS1 circuits.  It is evident from the Paragraph 128 discussion that the FCC did not want CLECs to be able to use multiple DS1 transport circuits as a method for subverting non-impairment findings for DS3 transport per the wire center criteria.  



For example, on a transport route where the wire center on one end is Tier 1 and the other wire center is Tier 2, per the FCC’s new rules there is non-impairment for DS3 transport – i.e., the ILEC is no longer obligated to offer DS3 transport as a UNE.  If a CLEC has enough traffic to justify more than 10 DS1 transport circuits on that route, it has enough traffic that it effectively is using DS1 transport as a substitute for a DS3 facility.  In those circumstances, if the CLEC were permitted to obtain an unlimited number of DS1 UNE transport circuits on that route, in could effectively obviate the elimination of DS3 UNE transport on that route.  It is clear that the FCC wanted to avoid that result and so it restricted CLECs to 10 DS1 UNE transport circuits on those routes where the ILEC no longer has an obligation to provide DS3 transport as a UNE, and the FCC achieves that result by capping DS1 UNE transport on routes where DS3 UNE transport is no longer available.

Q.
IS THAT RATIONALE APPLICABLE ON ROUTES WHERE DS3 TRANSPORT REMAINS AVAILABLE AS A UNE.

A.
No, it is not.  On routes where DS3 transport remains available as a UNE, there is no concern that a CLEC might obviate DS3 non-impairment via use of multiple DS1 UNE transport circuits.  In other words, where either wire center is Tier 3, DS3 transport remains available as a UNE so on those routes there is no opportunity for the CLEC to subvert a DS3 non-impairment finding because there continues to be impairment for DS3 transport on that route.  The regulatory purpose of the 10 DS1 transport cap is not operative on those routes.
Q.
ARE THERE REASONS WHY A CLEC MIGHT WANT TO MAINTAIN MORE THAN 10 DS1 TRANSPORT CIRCUITS ON A ROUTE WHERE DS3 TRANSPORT REMAINS AVAILABLE AS A UNE?

A.
Yes.  It is important to note that converting from DS1 to DS3 transport requires physical disconnection and reconnection of circuits.  That type of network grooming activity and presents the potential for inadvertent disruption of service to customers.  That potential is one reason why a CLEC might want to continue with a situation where it has more than 10 DS1 transport circuits rather converting over to a single DS3 facility.  Where DS3 transport remains available as a UNE, there is no regulatory purpose served by forcing the CLEC off of DS1 UNE transport onto a DS3 facility – i.e., in those circumstances it should be a  business decision to be made by the CLEC.   Additionally, there are significant non-recurring charges associated with disconnecting DS1 transport circuits and establishing DS3 circuits, and there is no reason to impose those costs on CLECs in situations where DS3 transport remains available as a UNE if the CLEC does not otherwise make the business decision to migrate the DS1 circuits to a DS3 facility.

Q.
WHAT LANGUGE IS THE COALITION PROPOSING?

A.
The Coalition’s proposed language in the contract gives effect to the FCC’s intention and stated conclusion in ¶ 128.



Recommended Language:  § 10.10.1

SBC will provide DS1 Dedicated Transport unbundled under Section 251 on all routes between SBC wire centeres that are classified as Tier 2 and Tier 3 on one or both ends of the route.  (The classification criteria for SBC wire centers is set forth in Section 5.4.2 of this Attachment.)  CLEC may obtain a maximum of 10 DS1 Dedicated Transport circuits on each route for which SBC is required to provide only DS1 Dedicated Transport under Section 251.  (The maximum of 10 DS1 Dedicated Transport circuits will not apply on any route where an SBC wire center classified as Tier 3 is on one or both ends.)  (The classification criteria for SBC wire centers is set forth in Section 5.3.2.5 of this Attachment.  
VII.   CONTRACT LANGUAGE IMPLEMENTING THE

NEW ELIGIBILITY REQUIREMENTS FOR HIGH-CAPACITY EELs
UNE 6 Contract Section 2.20 

Q.
WHAT ARE THE PARTIES’ DISPUTES REGARDING EELS?

A.
Although the FCC established a clear set of requirements for EELs in the TRO, the parties have not been able to agree on implementing language and have not even been able to reach agreement on the terminology.  SBC objects to using the term “EELs” in the title of the section of Attachment UNE 6 and, for reasons that I frankly do not understand, insists on using the term “high capacity included arrangements.”  The industry refers to the loop and transport combination as an EEL, the FCC refers to it as an EEL in its orders (including in the TRO and TRRO), and state commissions refer to it as an EEL.  Using another term, especially one as cumbersome and undescriptive as “included arrangements” is anything but helpful.  

Q.
ARE THERE OTHER PROVISIONS WITHIN SECTION 2.20 THAT ARE CLARIFIED BY THE COALITION’S PROPOSED LANGUAGE?
A.
Yes.  In subsection 2.20.1.1 the Coalition adds language regarding low-capacity EELs so that there is no question that DS0 loops combined with DS1 or DS3 transport to form an EEL do not need to meet the eligibility criteria set out later in this section.  SBC does not disagree that the eligibility criteria do not apply, but objects to putting the statement in the contract.  CLECs consider it important to make clear to any carrier that may later be considering opting into this agreement that the eligibility criteria apply only to high-capacity EELs, not to low capacity EELs.  



Also, at the very end of that subsection 2.20.1.1 the Coalition adds an introductory phrase that states what the two types of “high-capacity included arrangements” are that must satisfy the eligibility criteria.  SBC objects to this phrase too. 



Last, SBC proposes to add a very long paragraph (section 2.20.2.2.7) “by way of example” that is intended to prevent CLECs from commingling EELs with any other services, although the TRO specifically granted CLECs the right to commingling and did so without these prohibitions.  The convoluted language not only improperly restricts CLECs’ use of EELs, it actively raises more questions for the reader and clarifies nothing.  The Coalition opposes this language.

Q.
ARE THERE OTHER DISPUTES WHERE THE ISSUE IS ONE OF LANGUAGE CLARITY?  

A.
Yes.  This section is fairly complicated, and is made even more complex because SBC has moved much of the language into separate sections and insists on applying separate section numbers, rather than designating the requirements in a simple list form.  The implementing language is easier to follow and understand if one looks only at what the Coalition has proposed.  This is how the provisions that set out the eligibility criteria would read if only the Coalition’s language were approved:


2.20
EELs 

2.20.1
Notwithstanding anything in this Agreement to the contrary SBC MISSOURI agrees to make available to CLEC Enhanced Extended Links (EELs) and other forms of Unbundled Network Elements Combinations on the terms and conditions set forth below. SBC MISSOURI shall provide UNE combinations upon request, provided that the UNE combination is technically feasible and would not undermine the ability of other carriers to access UNEs or interconnect with SBC MISSOURI’s network.  SBC MISSOURI shall not impose any additional conditions or limitations upon obtaining access to EELs or to any other UNE combinations, other than those set out in the FCC’s Triennial Review Order and in this Attachment 6.  

2.20.1.1
“Enhanced Extended Link” or “EEL” means a UNE combination consisting of an  UNE unbundled loop(s) and UNE unbundled Dedicated Transport, together with any facilities, equipment, or functions necessary to combine those UNEs (including, for example, with or without multiplexing capabilities).  An EEL that consists of a combination of voice grade to DS0 level UNE local loops combined with a UNE DS1 or DS3 Dedicated Transport (a “Low-Capacity EEL”) shall not be required to satisfy the Eligibility Requirements set out in Section 2.20.2 below.  If an EEL is made up of a combination that includes one or more of the following described combinations (the “High-Capacity Included Arrangements”), each circuit to be provided to each customer must terminate in a collocation arrangement that meets the requirements of Section 2.15.3 below (e.g., the end of the UNE dedicated transport that is opposite the end connected to the UNE loop must be accessed by CLEC at such a CLEC collocation arrangement via a cross-connect unless the EEL is commingled with a wholesale service in which case the wholesale service must terminate at the collocation).
  A High-Capacity Included Arrangement is either:  


A.
an unbundled DS1 loop in combination, or commingled, with a dedicated DS1 transport or dedicated DS3 transport facility or service, or to an unbundled DS3 loop in combination, or commingled, with a dedicated DS3 transport facility or service; or  


B.
an unbundled dedicated DS1 transport facility in combination, or commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled dedicated DS3 transport facility in combination, or commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS3 or loop or a DS3 or higher channel termination service.

2.20.2
SBC MISSOURI shall make Low Capacity EELs available to CLEC without restriction. SBC MISSOURI shall provide access to the High-Capacity Included Arrangements (Sections 2.20.1.2.1 and 2.20.1.2.2) only when CLEC satisfies all of the following conditions set forth in Section 2.20.2.1 through 2.20.2.4 for each High-Capacity Included Arrangement requested. 

2.20.2.1
CLEC has received state certification from the Missouri Commission to provide local voice service in the area being served. 

2.20.2.2
The following criteria must be satisfied for each High-Capacity Included Arrangement e.g., each DS1 UNE loop combined with DS1/DS3 transport:


1.
Local voice service capability and access to 911:
  Each circuit to be provided to each customer will be assigned a local telephone number (NPA-NXX-XXXX), including to each DS1 circuit and to each DS1 equivalent circuit of a DS3 EEL.  That is (a) each DS1 equivalent circuit on a DS3 EEL arrangement must have its own Local Telephone Number assignment, so that each fully utilized DS3 must have at least 28 Local voice Telephone Numbers assigned to it;  and (b)  each DS1 or DS1 equivalent circuit to be provided to each customer will have 911 or E911 capability prior to the provision of service over that circuit.  CLEC may, at CLEC’s option,  satisfy this condition by certifying at the time it orders the EEL(s) that it will not begin to provide service until a local number is assigned and 911 or E911 capability is provided.  


2.
Collocation: Each of CLEC’s DS1 and/or DS3 circuit(s) to be provided to each customer will terminate in a collocation arrangement. Where there is no single customer premises, such as where the traffic from multiple DS1 wireline end user loops are aggregated onto a DS3 transport facility, the point of aggregation will serve as the customer premises for purposes of this requirement.  The collocation arrangement cannot be in an Interexchange carrier POP or an Internet service provider POP.  However, CLEC may satisfy the collocation requirement through shared collocation or by connecting its EEL to another CLEC’s entrance facility originating in that other CLEC’s collocation space within SBC’s central office; and  


3.
Interconnection trunk:
  Each circuit to be provided to each customer will be served by an interconnection trunk that meets the requirements of Section 2.20.4 of this Attachment; and for each 24 DS1 EELs loop or the other facilities having equivalent capacity, CLEC will have at least one active DS1 local service interconnection trunk for the exchange of local traffic.  CLEC is not required to associate the individual EEL collocation termination point with a local interconnection trunk in the same wire center.


4.
Switching:  Each EEL loop circuit to be provided to each customer will be served by switching equipment that is a switch capable of switching local voice traffic.


If you compare the text laid out above to the FCC’s rule adopted in the TRO, it is clear that the Coalition’s language tracks the requirements of 47 C.F.R. § 51.318(b).  Furthermore, CLECs’ language leaves no doubt or room for later debate that the eligibility requirements do not apply to low-capacity EELs and that CLECs are entitled to commingle EELs with other wholesale services. 

Q. 
ARE THERE SPECIFIC DISPUTES REGARDING THE ALTERNATIVE LANGUAGE THAT SBC WANTS TO IMPOSE TO LAY OUT THE  CRITERIA SET OUT ABOVE?
A.
Yes.  SBC wants to add restrictive language in several places in Section 2.20.  First, in Section 2.20.2.2.1 SBC would require a CLEC to give SBC the local telephone numbers CLEC is assigning to its customer.  That is not a requirement in the FCC’s rule and CLECs strenuously object to supplying this information to SBC.  



Second, in Sections 2.20.2.2 and 2.20.2.2.1, when one examines SBC’s wording for these two sections together, SBC would require that each DS3 have at least 28 local voice telephone numbers assigned to it.  There would be no ability for a CLEC to use some but not all of the equivalent DS1 circuits---making it an “all or nothing” requirement.  SBC thus limits CLECs’ right to access an EEL that is comprised of a DS3 unless the CLEC can fill it entirely.  The Coalition’s language in Section 2.20.2.2.2. provides that there will be telephone numbers for 28 DS1’s  when the DS3 is “fully utilized,” thereby tying the telephone number requirement to the actual number of DS1 circuits on the DS3 that are being used. 



Third, in Section 2.20.5 SBC would require a CLEC to provide “sufficient proof” that a new EELs circuit will provide 911 service; this type of general language opens the door to allowing SBC to require CLECs to comply with unknown and unstated requirements that CLECs can only guess at today.  The EELs rule has been in place so long that surely SBC should be able to articulate what it thinks it needs, rather than imposing undefined requirements.  



The Coalition has proposed specific language regarding the certification CLECs must provide, language that recognizes that a CLEC may order more than one EEL at a time or may disconnect circuits, and that SBC may reasonably request an updated “certification” as well.  This language is superior to SBC’s but SBC has rejected it in total.   Below (in bold/underline text) is the Coalition’s proposal:


2.20.6
Before accessing requesting (1) a converted High-Capacity Included Arrangement, (2) a new High-Capacity Included Arrangement, or (3) part of a High-Capacity Included Arrangement that is a commingled EEL as a UNE, CLEC must certify to all of the requirements  set out in Section 2.20.2.  CLEC may provide this certification by sending a confirming letter to SBC MISSOURI or by completing a form provided by SBC MISSOURI either on a single circuit or a blanket basis at CLEC’s option. A disconnect notice for any single circuit shall be sufficient to constitute notification to SBC MISSOURI that a blanket certification for multiple circuits that were part of a single order has been modified.  In addition, CLEC may provide written notification to SBC MISSOURI from time to time, or will provide in response to SBC MISSOURI request made no more often than once each calendar year, certifying that its circuits satisfy all of the requirements of Section 2.20.2.  CLEC must provide the certification required by Section 2.18 on a form provided by SBC MISSOURI, on a circuit-by-circuit/service-by-service/Included Arrangement-by-Included Arrangement basis. 
Q.
ARE THERE ANY OTHER SIGNIFICANT DISPUTES YOU WISH TO ADDRESS REGARDING EELS?
A.
Yes — SBC’s audit rights regarding EELs arrangements and the process for converting any EELs that an auditor concludes does not satisfy the eligibility criteria.  SBC is specifically granted such rights as a result of the TRO, but audits are disruptive to a carrier’s operations and detract from employees’ other duties.  SBC should have some basis, other than curiosity or mere suspicion, for initiating the audit process and CLECs should have advance notice and a simple statement of the reason SBC is initiating an audit.  CLECs propose the following language, all of which SBC has rejected:   


2.20.7.1
To invoke its limited right to audit, SBC MISSOURI will send a Notice of Audit to CLEC, identifying the particular circuits for which SBC MISSOURI alleges non-compliance and the cause upon which SBC MISSOURI rests its allegations.  The Notice of Audit shall also include all supporting documentation upon which SBC MISSOURI establishes the cause that forms the basis of its allegations that CLEC is non-compliant.  Such Notice of Audit will be delivered to CLEC with all supporting documentation no less than thirty (30) calendar days prior to the date upon which SBC MISSOURI seek to commence an audit.



With respect to the question of corrective action a CLEC must take if an audit reveals that it did not materially comply with the eligibility criteria, SBC proposes that a CLEC be required to immediately convert the EEL or SBC will do it, and that SBC will not have to wait a full 12 months before conducting another audit on that CLEC, despite the fact that the TRO provides for “annual” audits.  The Coalition’s language does not allow SBC to advance the date on which it can re-audit, and provides an opportunity for a CLEC to dispute the auditor’s findings by initiating a proceeding at the Missouri Commission.  The parties’ disputed language is shown below:

CLEC must convert the UNE or UNE combination, or commingled arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services, (and SBC MISSOURI may initiate and effect such a conversion on its own without any further consent by CLEC), and CLEC shall timely make the correct payments on a going-forward basis, and all applicable remedies for failure to make such payments shall be available to SBC MISSOURI.  In no event shall rates set under Section 252(d)(1) of the Act apply for the use of any UNE for any period in which CLEC does not meet the conditions set forth in this Section 2.20 for that UNE, arrangement, or circuit, as the case may be. Also, the “annual basis” calculation and application shall be immediately reset, e.g., SBC MISSOURI shall not have to wait the remaining part of the consecutive 12-month period before it is permitted to audit again in that State.  CLEC shall submit orders to SBC MISSOURI to either convert all noncompliant circuits to the appropriate service or disconnect non-compliant circuits.  Conversion and disconnect orders shall be submitted within 30 days of the date on which CLEC receives a copy of the auditor’s report and CLEC shall begin paying the correct rates and charges for each converted circuit beginning with the next billing cycle following SBC MISSOURI’s acceptance of such order, unless CLEC disputes the auditor’s finding and initiates a proceeding at the Missouri Commission for resolution of the dispute, in which case no changes shall be made until the Commission rules on the dispute.  With respect to any noncompliant circuit for which CLEC fails to submit a conversion order or dispute the auditor’s finding within such 30-day time period, SBC MISSOURI may initiate and effect such a conversion on its own without any further consent by CLEC.  CLEC must convert the UNE or UNE combination, or Commingled Arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services. Conversion shall not create any unavoidable disruption to CLEC’s customer’s service or degradation in service quality.  Under no circumstances shall conversion result in overtime charges being billed to CLEC for any work performed by SBC MISSOURI unless CLEC agrees to such charges in advance.  Following conversion, CLEC shall make the correct payments on a going-forward basis.  In no event shall rates set under Section 252(d)(1) apply for the use of any UNE for any period in which CLEC does not meet the Service Eligibility Requirements conditions set forth in this Section 2.20 for that UNE, arrangement, or circuit, as the case may be.  Furthermore, if CLEC disputes the auditor’s finding and initiates a proceeding at the Missouri Commission and if the Commission upholds the auditor’s finding, CLEC shall true-up the payments made at UNE rates and the payments it should have paid. 

The Coalition’s language is fairer to the CLEC and to its customers, in that it provides for an orderly service transition and an opportunity to contest the auditor’s findings if the CLEC believes that the error justifies the cost of filing a proceeding at the Commission.  The Coalition’s language also protects SBC’s legitimate financial interest by requiring a true-up. 

VIII.   ROUTINE NETWORK MODIFICATIONS TO
UNE LOOPS AND TRANSPORT
UNE 6 Contract Sections 4.3 through 4.3.6; 10.7 through 10.7.3

Q.
PLEASE PROVIDE CONTEXT FOR THIS DISPUTE.

A.
The successor agreement must have terms and conditions regarding SBC’s obligations to provide routine modifications to its networks in conjunction with CLECs’ use of UNEs.  Sections 4.3 through 4.3.6, and Sections 10.7 through 10.7.3 of Attachment 6 reflect the disputed language.  In the TRO, the FCC addressed the ongoing disputes between ILECs and CLECs regarding the ILECs’ obligation to provide routine modifications to allow CLECs access to § 251 UNEs.  Often, as the FCC found, ILECs responded to CLEC orders with a “no facilities available” response, relying on the ILECs’ assumption that they were not obligated to perform certain modifications to make that § 251 UNE available.
  The Coalition’s dispute with SBC’s language relates to the parties’ different interpretations of those obligations now that the FCC has spoken.
Q.
WHAT ARE ROUTINE MODIFICATIONS?
A.
The FCC actually defined the term as follows:

A routine network modification is an activity that the incumbent LEC regularly undertakes for its own customers.
  


The definition is identical for local loops and dedicated transport facilities.  Therefore, our discussion will apply equally to both network elements.

Q.
IS THERE A DISPUTE WHETHER SBC IS OBLIGATED TO PROVIDE ROUTINE NETWORK MODIFICATIONS?

A.
Yes and no.  The parties agreed that the contract language would reflect the TRO’s findings that SBC is obligated to make routine network modifications when requested where the UNE loop has already been constructed.  That agreement is reflected in Section 4.3.1 of the contract language.  SBC withdrew its agreement to the same language for routine network modifications for dedicated transport, presumably based on its theory that it no longer has to provide dedicated transport.  The Coalition’s proposed language for dedicated transport is found in Section 10.7.1 – the language is identical to that agreed upon for UNE loops.
Q.
WHAT IS THE DISPUTE?
A.
The dispute involves disagreements over the scope of what examples of such modifications should be set out in Attachment 6.

Q.
DOES THE FCC ACTUALLY LIST OR PROVIDE EXAMPLES OF ROUTINE NETWORK MODIFICATIONS?

A.
Yes, it does.  With respect to loops, the FCC stated:


Routine network modifications include, but are not limited to, rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that the incumbent LEC ordinarily attaches to a DS1 loop to activate such loop for its own customer.  They also include activities needed to enable a requesting telecommunications carrier to obtain access to a dark fiber loop.  Routine modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.
  


Again, the same basic language is also used for dedicated transport.
Q.
DID THE FCC DELINEATE OR PROVIDE EXAMPLES OF WHAT WAS NOT A ROUTINE NETWORK MODIFICATION?

A.
Yes, in the same rules for both loops and dedicated transport, the FCC provided:


Routine network modifications do not include the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier.

Q.
WHAT LANGUAGE DID THE COALITION PROPOSE TO IMPLEMENT THE FCC RULES ON ROUTINE NETWORK MODIFICATIONS?

A.
Our language for routine network modifications for loops reads as follows (our language that SBC disputes in shown in bold underline):

4.3.2
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications include rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that the incumbent LEC ordinarily attaches to a loop to activate such loops for its own customers.   Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier, and SBC MISSOURI is not obligated to perform those activities.
Q.
THE COALITION’S PROPOSED LANGUAGE LOOKS REMARKABLY SIMILAR, IF NOT IDENTICAL, TO THE FCC’S RULE.  IS THAT CORRECT?

A.
Yes, our approach was to simply codify the FCC’s rule and the FCC’s discussion related to routine network modifications in ¶¶ 632-641 of the TRO.  We did not try to go beyond what was included in the FCC’s rule and/or discussion.

Q.
THERE APPEARS TO BE ONE DIFFERENCE BETWEEN THE FCC RULE AND THE COALITION’S PROPOSED DEFINITION OF ROUTINE NETWORK MODIFICATIONS.  WHAT IS THE DIFFERENCE AND WHY DID THE COALITION PROPOSE THE CHANGE?

A.
The only difference in the Coalition’s definition of routine network modification and the FCC’s rule is that, in our list of examples of routine network modifications, we do not limit the requirement that SBC attach electronic and other equipment that it ordinarily attaches to a loop to activate such loop for its customers to only DS1 loops.  Instead, we believe that this activity would apply to activation of any loop (therefore, we omit the word “DS1”).

Q.
WHY?
A.
In reviewing the FCC’s rules on routine network modifications, we were puzzled by the FCC’s inclusion of this word, when the FCC’s discussion that explains its justifications for routine network modifications talked about high-capacity loops, not just DS1 loops.  For example, in ¶ 633 of the TRO, the FCC noted that the ILECs, in provisioning “high-capacity loop facilities” to CLECs, must make the same routine modifications to their existing loop facilities that they make for their own customers.  Moreover, in ¶ 634, the FCC noted that its “operating principle is that incumbent LECs must perform all loop modification activities that it [sic] performs for its own customers.”  Finally, in ¶ 635, where the FCC actually discusses findings in the record about attaching routine electronics, the FCC began by stating as follows:


The record reveals that attaching routine electronics, such as multiplexers, apparatus cases, and doublers, to high-capacity loops is already standard practice in most areas of the country.
 


The remaining part of this paragraph – related to inclusion of attachment of electronics — consistently refers to high-capacity loop modifications, without any limitation of its conclusions to only DS1 loops.  Therefore, we deleted the word “DS1” as being inconsistent with the relevant discussion on these types of modifications.
Q.
OVERALL, WHAT SEEMS TO BE THE DISPUTE THEN?
A.
SBC has a different interpretation of the FCC’s ruling and seeks to add qualifiers and limitations that are not found in the FCC’s rules for modifications for loops and dedicated transport.  

Q.
WHAT ASPECTS OF SBC’S PROPOSED LANGUAGE ARE OBJECTIONABLE?  

A.
I do not agree with:

(1)
SBC’s attempt to redefine routine network modifications to add more qualifications on the definition of “routine network modification.” (Section 4.3.2, 1st sentence);

(2) 
SBC’s attempt to further limit routine network modifications to only certain types of loops that are not found in the FCC’s definition (Section 4.3.2-1st sentence; 2nd part);

(3)
SBC’s attempt to expand the activities that are excluded from routine network modifications (Section 4.3.3); 

(4)
SBC’s attempt to have the right to unilaterally determine how the modifications are to be made (Section 4.3.4); and

(5)
SBC’s attempt to expand the activities associated with provision of copper or fiber packetized transmission facilities (Section 4.3.5).

Q.
WHAT IS YOUR OBJECTION TO SBC’S PROPOSED ADDITIONS TO THE DEFINITION TO THE TERM (See Section 4.3.2-1ST SENTENCE)?

A.
SBC proposes to limit its obligations by adding the qualifiers “retail” customers and “without additional charges or minimum term commitments.”  These are inappropriate changes to the FCC’s decision.  First, the additional language that SBC includes is not found anywhere in the FCC’s rule and/or definition of routine network modifications.  All one need do is to read the FCC’s rule and explicit and straightforward definition of routine network modifications to see that this limiting language simply is not part of the rule.  Second, SBC’s reliance on other TRO discussion by the FCC on completely different topics is misplaced and should be rejected.
Q.
DO YOU AGREE WITH THE ADDITION OF “RETAIL” CUSTOMER IN THIS PROVISION?

A.
No.  The FCC rule does not include that word, and the Coalition sees no reason for inclusion of that term in the definition.

Q.
WHY DO YOU DISAGREE WITH THE ADDITIONAL SBC REVISIONS TO SECTION 4.3.2 OF THE CONTRACT?

A.
SBC’s additional changes to this section of Attachment UNE 6 simply add more limitations to the type of activities that constitute routine network modifications, limitations that are not found in the FCC’s rule.  Specifically, I am very concerned with the SBC proposed language that defines the “activities that SBC undertakes to provide service to its own retail customers using loops of the same type and capacity requested by the requesting telecommunications carriers under the same conditions and in the same manner that SBC Missouri does for its own retail customers.”  I see absolutely no support for this additional language (and limitation).

Q.
DOES THE COALITION AGREE WITH THE ADDITIONAL LANGUAGE IN THIS FIRST SENTENCE?

A.
No, we do not.  The additional language SBC is proposing would limit CLEC’s right to routine network modifications to enable access to the loop or transport facility only to those instances where SBC uses the requested facility in the same manner (both as to same type and manner).  But that limitation does not exist anywhere in the law or FCC orders.  The whole idea of clarifying when the ILEC is obligated to perform routine network modifications is to ensure that the CLEC can gain access to an existing facility that SBC might use for its own customers.  The obligation is not limited such that the CLEC has to be using the facility in the exact manner and method that SBC does – instead, the obligation to perform the modification is tied to the concept that the modification is an activity that the ILEC regularly undertakes for its own customer.
  There is no qualification that the obligation only runs when the CLEC seeks to use the facility in the same manner that SBC does.  From our perspective, that would defeat in large part the purpose of the FCC’s attempt to stop ILECs from finding reasons not to provide access to existing facilities that it also uses for its own customers.

Q.
THE COALITION OBJECTED TO SBC’S PROPOSED SECTION 4.3.3 TO THE CONTRACT, WHICH APPEARS TO BE A LIST OF ACTIVITIES THAT ARE NOT INCLUDED AS ROUTINE NETWORK MODIFICATIONS.  WHY?

A.
The primary reason is that the FCC’s rule (and related discussion) do not create these exclusions as to what sorts of activities are not routine network modifications.  All one has to do is to read the FCC’s rules on these modifications, and one will see that the only explicit exclusions are actually found in the Coalition’s proposed language (last sentence) to Section 4.3.2 (which SBC disputed).

Q.
WHY DOES THE COALITION OBJECT TO SBC’S PROPOSED CONTRACT LANGUAGE IN SECTION 4.3.4?

A.
SBC’s proposed language gives SBC far too much discretion on how it will perform the routine network modifications.  

Q.
WHY DOES THE COALITION OBJECT TO SBC’S PROPOSED CONTRACT LANGUAGE IN SECTION 4.3.5?

A.
SBC’s proposal is far too overreaching.  While it relates to activities associated with provision of packetized switching, it also goes further and discusses multiplexing equipment and sub-loops; neither of which are affected by the TRO or TRRO.  
Q.
IS THERE ANY DISPUTE BETWEEN THE COALITION REGARDING LANGUAGE FOR PRICING OF ROUTINE NETWORK MODIFICATIONS?

A.
Not with respect to the language in Section 4.3.6 that states that rates will be set out in the pricing appendix.  But, although this language is settled, the parties have not been able to reach full agreement on the pricing issue.  CLECs contend that the costs associated with these routine activities are already recovered in the recurring and non-recurring charges for the loop or transport.  If SBC is not recovering some cost associated with a routine activity, SBC should present its cost study and other evidence.  If the parties’ cannot reach agreement, the Commission should determine an appropriate rate or charge.  CLECs do not dispute that SBC is entitled to recover its costs; CLECs do object to any double-recovery.  SBC agrees it is not entitled to double-recovery but is proposing pricing on an ICB basis.  These modifications by definition are routine for SBC.  ICB pricing is not appropriate.  
Q.
IN SUMMARY, THEN WHAT DO YOU RECOMMEND THAT THE COMMISSION DO WITH RESPECT TO INCLUSION OF LANGUAGE ON ROUTINE NETWORK MODIFICATIONS?

A.
We recommend that the Commission reject SBC’s proposed language in: (i) Section 4.3.2 because the SBC-proposed qualifications on the routine network modifications are not founded in the TRO; (ii) Section 4.3.3 because the list of exclusions is overreaching and should be reviewed on a case-by-case basis between the parties as requests are made; (iii) Section 4.3.4 because this provision provides SBC with far too much unilateral control over how the modification is provided; and (iv) Section 4.3.5 because this provision overstates the TRO’s decision regarding packetized switching.  We further recommend that the Commission adopt the Coalition’s proposed language in Section 4.3.2 (loop) and Sections 10.7-10.7.2 (dedicated transport) to more closely implement the FCC’s determinations on routine network modifications. 

IX.   ACCESS TO INTERCONNECTION FACILITIES
AT COST-BASED RATES
UNE 6 Contract Section  1.2.4

Q.
WHAT IS THE ISSUE IN DISPUTE HERE?

A.
In its examination of unbundled dedicated transport in the TRO, and again in the TRRO, the FCC determined that CLECs were not impaired without access to one form of dedicated transport — entrance facilities — as unbundled network elements under § 251 of the Act.  The Coalition agrees that this is what the FCC stated in both the TRO and the TRRO.  The FCC went on to state, however, that 

[w]e note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.  Thus, competitive LECs will have access to these facilities at cost-based rates to the extent that they require them to interconnect with the incumbent LEC’s network.


The Coalition’s proposed contract language tracks the FCC’s conclusion very closely:

1.2.4
The Parties agree that the FCC in its Triennial Review Order determined in ¶ ____ and confirmed in ¶ 140 of the TRRO that the FCC’s finding of non-impairment with respect to entrance facilities does not alter CLEC’s right to obtain  interconnection facilities pursuant to Section 251(c)(2) and to have access to these facilities at cost-based rates to the extent CLEC requires them to interconnection with SBC’s network.    

Nonetheless, SBC has rejected this language.  The Coalition considers its proposed Section 1.2.4 to be a straightforward implementation of the FCC’s ruling and urges the Commission to adopt this language for the parties’ interconnection agreement.

Q.
WHY DOES SBC OBJECT TO THE COALITION’S PROPOSED LANGUAGE?  

Apparently, SBC considers all leased facilities to be the same as unbundled dedicated transport.  What SBC refuses to recognize is that the facilities the FCC addresses in the TRO are only those necessary for connection of § 251 UNEs.  The FCC’s statement in ¶ 140 of the TRRO makes it abundantly clear that entrance facilities utilized for trunking between CLEC switches and ILEC switches for the exchange of traffic between networks are considered interconnection facilities to continue to be provided at cost based prices and thus are treated very differently from UNE entrance facilities.  The facilities necessary to connect from CLEC switch locations to the SBC serving wire center in order to connect to other UNEs were previously classified by the FCC as UNE-Unbundled Dedicated Transport (UDT), and were considered § 251 UNEs until the issuance of the TRO.  Interconnection facilities were never considered § 251 unbundled dedicated transport, however.  They are, in the M2A, referred to as “Leased Facilities.”  Unlike UDT, Leased (i.e. interconnection) Facilities exchange traffic between CLEC and ILEC switches/networks. SBC is obligated under the Act to provide facilities necessary to interconnect at cost-based prices.  
Q.
ARE INTERCONNECTION FACILITIES AND UNBUNDLED DEDICATED TRANSPORT UNDER § 251 DISTINCT?

A.
Yes.  As can be seen from the statutory language quoted below, the Act recognizes that interconnection facilities and unbundled network elements are two distinct classes of facilities/services, although they are subject to the same costing/pricing standards.  

(d)
Pricing Standards.  –


(1)
Interconnection and network element charges.—Determinations by a State commission of the just and reasonable rate for the interconnection of facilities and equipment for purposes of subjection (c)(2) of section 251, and the just and reasonable rate for network elements for purposes of subsection (c)(3) of such section—


(A)
shall be—



(i)  based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable), and



(ii) nondiscriminatory, and




(B)
may include a reasonable profit.
  
Q.
WHAT DO YOU RECOMMEND?

A.
I recommend that the Commission approve the Coalition’s proposed language because it straight forwardly implements the FCC’s ruling in the TRRO.  
X.   SBC’S “REMAND EMBEDDED BASE TEMPORARY RIDER”
AND IMPLEMENTATION OF THE TRRO
UNE 6:  Contract Sections 4.7.2, 4.8, 5.4, 5.4.8.2.1, 5.5,
6.0, 7.0, 8.0, 9.0, 10.11, 13.0, and 14.0 

Q.
DO THE PARTIES HAVE DIFFERENT APPROACHES FOR ADDRESSING THOSE NETWORK ELEMENTS NO LONGER REQUIRED TO BE UNBUNDLED UNDER § 251?  

A.
Yes, we have very different approaches.  SBC proposes to eliminate from the UNE Attachments most or all (depending on the network element) of the terms and conditions for the provision of network elements.  SBC then proposes the parties add an “Embedded Base Temporary Rider” to their interconnection agreement that purports to implement all of the terms of the TRRO Transition Plan requirements and incorporates by reference unknown and unnamed terms and conditions from the existing M2A.  Finally, SBC attempts to implement only those aspects of the TRRO it agrees with, but conveniently ignores other aspects of the TRRO decisions.



In contrast, the Coalition’s language would incorporate all of the terms and conditions required to bring the parties’ agreement into compliance with the FCC’s decisions in the TRO and TRRO and everything would be set forth in the agreement that will result from this arbitration.  I submit that our approach is far more efficient from a contract administration perspective, and incorporates all aspects of these FCC determinations that will define continued obligations between the parties for the successor agreement for the provision of § 251 and § 271 network elements.

Q.
SBC’S CONTRACT LANGUAGE FOR ATTACHMENT UNE 6 DOES NOT CONTAIN ANY PROVISIONS RELATED TO THE CONTINUED OBLIGATION TO PROVIDE CERTAIN UNBUNDLED NETWORK ELEMENTS UNDER § 251 IN ACCORDANCE WITH THE TRANSITION PLAN THE FCC DESCRIBED IN THE TRRO.  DID SBC PROVIDE A PROPOSAL ON THE TRANSITION PLAN AND/OR PERIOD?

A.
No, SBC did not provide proposed language for implementation of the transition plan and/or period.   

Q.
DO YOU KNOW WHAT TERMS, CONDITIONS, AND RATES SBC PROPOSES FOR CONTINUED PROVISION OF CERTAIN UNEs AS ALLOWED BY THE TRRO?

A.
The only proposal we are aware of is a separate document entitled “Remand Order Embedded Base Temporary Rider” (“SBC Temporary Rider”).  

Q.
FROM YOUR PERSPECTIVE, WHAT DOES THE SBC TEMPORARY RIDER ACCOMPLISH?

A.
Recognizing that the Coalition disagrees with this concept, from our review of the document, it appears that SBC wants to have a separate document that would (1) set final dates for providing Mass Market Switching/UNE-P, DS1 and DS3 Loop and Transport to certain customers, and dark fiber loops and transport to CLECs’ embedded customer base; (2) would refer to and incorporate by reference unspecified terms and conditions from what appears to be the M2A; and (3) would codify the rates to be charged for these elements during the transition period.  In conjunction with this Rider, SBC also proposes to delete all terms and conditions in Attachment UNE 6 defining the terms and conditions for provision of  unbundled local switching (Sections 6.0-6.9.1.6), unbundled shared transport (Sections 9.0-9.3), digital cross-connects (Sections 11.1.2-11.1.5), Line Information Database (LIDB) (Sections 12.0-12.17.3), Toll Free Number Database (Sections 13.0-13.11), AIN Call Related Database (Sections 14.0-14.8), and cross-connects for high capacity loops, transport, and certain forms of collocation (Sections 15.2-15.12.1-selected provisions).  SBC also seeks to delete several sections in Appendix Pricing - UNE and in Attachment 7 and all of the terms and conditions related to Provision of Customer Usage Data
 (Attachment 10, in toto).  
Q.
CAN THE MEMBERS OF THE CLEC COALITION AGREE TO THE SBC TEMPORARY RIDER?

A.
No, we cannot agree to any aspect of the Rider for several reasons and recommend that the Commission likewise reject SBC’s proposal.  Each of these reasons individually provides sufficient basis for the Commission to reject SBC’s Temporary Rider, but when they are considered together it is obvious that the best course for the Commission is to reject the Rider and adopt the Coalition’s language.  

Q.
WHY SHOULD THE COMMISSION REJECT THE SBC TEMPORARY RIDER?

A.
The reasons to reject the SBC Temporary Rider are:

(1)
The Temporary Rider does not implement all of the requirements of the TRRO – just the ones that SBC wants to recognize.

(2) 
The Temporary Rider ignores that SBC is obligated to continue to provide certain unbundled network elements under § 271 of the Act, and thus, if adopted, would allow SBC to eliminate all terms and conditions governing the provision of those network elements from the interconnection agreement.

(3) 
The Temporary Rider, as a separate document, would be inefficient and confusing to administer, and would give rise to multiple disputes.

Q.
PLEASE DISCUSS THE FIRST REASON TO REJECT THE TEMPORARY RIDER.

A.
The first reason that the Temporary Rider should be rejected is because the Rider simply does not contain all aspects of the implementation of the TRRO Transition Plan requirements.  Instead, it only implements those parts of the TRRO that SBC likes while ignoring everything SBC does not.  

Q.
PLEASE EXPLAIN.

A.
The apparent purpose of the Temporary Rider is to implement the terms, conditions and rates established by the TRRO.  But a complete implementation requires more than the topics and language SBC includes.  It appears that by design SBC chooses to ignore key aspects of the TRRO Transition Plan.  SBC wants to be very specific about the deadlines for continued provision of Mass Market ULS/UNE-P, non-impaired DS1 and DS3 Loop and Transport, and dark fiber loops and non-impaired dark fiber transport and the higher rates under the TRRO.  But SBC wants to be extremely vague about the terms and conditions that will apply and then completely ignores additional aspects of the Transition Plan requirements.

Q.
WITH RESPECT TO THE “VAGUENESS” OF THE TERMS AND CONDITIONS, PLEASE EXPLAIN YOUR CONCERN.

A.
For each network element affected under the Transition Plan, the Temporary Rider simply states that the network element will be provided “in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX]”.
  Apparently then, SBC plans to incorporate by reference unknown, unspecified, and superseded terms and conditions from an expired agreement that will be replaced by this successor agreement to govern the continued provision of those network elements to CLECs’ embedded customer base during the time the Transition Plan is in effect.



The problem with this approach should be obvious – SBC’s vague reference to terms and conditions contained in an expired agreement that somehow are supposed to govern the continued provision of service to CLECs and to CLECs’ customers until March 11, 2006, will cause an administrative and operational nightmare.  Because the specific terms, conditions, obligations and requirements (including specific technical requirements) are not identified and will be subject to interpretation by SBC to be only those terms and conditions “only to the extent permitted,” we believe that SBC will have every ability to cause operational havoc.  Not only that, the “terms and conditions” referred to are in an expired interconnection agreement that has no force or effect and is a totally separate document.



The FCC’s Transition Plan is meant to not only give CLECs an opportunity to find alternative arrangements to serve their embedded customer base; but also ensures that the embedded base of customers is not needlessly disrupted.  The vague references to what terms and conditions located in a different and separate document apply will not provide sufficient certainty so as not to disrupt the continued provision of service.  From the Coalition’s perspective, we see great potential for abuse and disputes in this approach.  All of the terms and conditions should be contained in a single agreement where SBC’s rights and obligations and the CLEC’s rights and obligations are laid out.  This is the best way to make sure there is no dispute as to which terms and conditions apply.

Q.
HOW DOES THE CLEC COALITION’S PROPOSED LANGUAGE HANDLE THE IMPLEMENTATION OF THE TRRO TRANSITION PLAN?

A.
Our language implements the TRRO Transition Plan in Attachment 6 with all of the specificity required to minimize, if not eliminate, any vagueness or uncertainty as to which terms and conditions will apply.  We incorporate the timing and rates for each aspect of the transition plan.  Specifically, in our proposed contract language, the Commission will find:

(1)
Section 1.2.7.1 – implementation of the FCC’s transition plans and definition of embedded customer base.

(2)
Section 4.8 – implementation of transition period and pricing for existing § 251 unbundled DS1 and DS3 Loops in situations where impairment no longer exists.

(3)
Sections 5.5 through 5.5.1 – implementation of the transition period and pricing for dark fiber loops and for dark fiber transport in situations where impairment no longer exists.

(4)
Sections 7.0 through 7.3 – implementation of the transition period and pricing for unbundled local switching.

(5)
Sections 10.11 through 10.11.2 – implementation of the transition period and pricing for DS1 and DS3 Transport in situations where impairment no longer exists.



By incorporating the details needed to implement the transition periods and pricing within Attachment 6 itself, all the necessary terms that will govern the continued provision of those elements at least until March 11, 2006, are found within the same living and existing document.  The “vagueness” of which terms and conditions apply is gone with the CLECs’ proposal.
Q.
WHAT IS THE SECOND REASON TO REJECT THE TEMPORARY RIDER?

A.
The second reason that the Commission should reject the Temporary Rider is that the Rider ignores the fact that SBC is obligated to provide unbundled local loops, unbundled local transport and unbundled local switching under § 271 and the terms and conditions under which these network elements are to be made available must be part of an interconnection agreement under § 252 of the Act.



As CLEC Coalition witness Rose Mulvany Henry explains in her Direct Testimony, notwithstanding the FCC’s decisions in the TRRO and TRO, and the D.C. Circuit’s review of the TRO in USTA II, SBC is obligated to provide these network elements under § 271.  I will not reiterate her rationale or analysis here, but certainly, to the extent that SBC is under this continued obligation to provide these network elements, then the terms and conditions must be spelled out in the interconnection agreement between the parties.  In contrast, under the Temporary Rider and SBC’s proposed redlines of Attachment 6, SBC wants to eliminate completely terms and conditions that have already been approved by this Commission and used by the parties for years.  As a result, it would require the parties to negotiate, yet again (and presumably outside of the context of this agreement), with SBC to determine those terms and conditions, and it would disrupt service to existing customers as well as thwart CLECs’ ability to provide service to new customers using § 271 network elements.  The Temporary Rider then would completely obliterate the operational and policy rules of the game between the parties for the continued provision of those § 271 network elements.  The Commission cannot and should not let that happen.

Q.
WHAT IS THE THIRD REASON THAT THE COMMISSION SHOULD REJECT THE TEMPORARY RIDER?

A.
The Commission should also reject the Temporary Rider because it only implements those portions of the TRRO’s Transition Plan that SBC likes – and completely ignores those aspects of the Transition Plan that it does not like.  The Coalition considers this approach to be completely unreasonable and indefensible.

Q.
WHAT ASPECTS OF THE TRANSITION PLAN DOES SBC IGNORE IN ITS PROPOSALS FOR ATTACHMENT 6 AND THE TEMPORARY RIDER? 

A.
One of the FCC’s objectives in establishing the Plan was to provide seamless and continued service to CLECs’ embedded customer base.  If this objective is to be achieved, it is imperative that all parts of the Transition Plan requirements be implemented and not just those that are beneficial to SBC.  SBC ignores two key aspects of the TRRO that must be in successor interconnection agreements:



1.
Moves, Adds, and Changes for the Embedded Base – The Rider contains no terms or conditions (or recognition) that allow the CLECs to obtain Mass Market ULS/UNE-P, or DS1 and DS3 Loops and Transport for their embedded customers when existing customers order moves, adds, or changes.  



2.
Self-Certify and Provision -- There are no terms and conditions (or recognition) that, as specifically provided in the TRRO, CLECs can order DS1 and/ DS3 loops and/or transport after self-certifying based on a good faith belief that impairment exists under the FCC’s new rules and, as a result, SBC must first provision the order, even if it seeks later to dispute the order.

Q.
SHOULD THOSE PROVISIONS BE INCLUDED IN THE TEMPORARY RIDER OR IN ATTACHMENT 6?

A.
I believe that both must be included in Attachment 6.  If the Commission were to find some merit (which I submit it should not) in the Temporary Rider, then yes, the provisions should be included within that document.  Nowhere in SBC’s provided language for UNE 6 or in the Temporary Rider does SBC address these very important aspects of the TRRO.  Furthermore, as I subsequently point out, the self-certification process is not limited to the transition phase, but will be applicable indefinitely.  It must be set out in UNE Attachment 6.  

Q.
TURNING FIRST TO MOVES, ADDS AND CHANGES FOR THE EMBEDDED BASE, PLEASE EXPLAIN YOUR RATIONALE FOR THE NEED FOR THESE PROVISIONS TO BE SET OUT IN ATTACHMENT 6.  

A.
The FCC clearly requires that CLECs be able to provide continued and uninterrupted service to their embedded customer base during the Transition Period.  In ¶ 199, with respect to continued provision of UNE-P during the transition period, the FCC stated:

During the twelve-month transition period, . . .  competitive LECs will continue to have access to UNE-P priced at TELRIC plus one dollar until the incumbent LEC successfully migrates those UNE-P customers . . . .


And, as to unbundled local switching, the FCC said:

However, within that twelve-month period, incumbent LECs must continue providing access to mass market unbundled local circuit switching at a rate of TELRIC plus one dollar for the competitive LECs to serve those customers until the incumbent LECs successfully convert those customers to the new arrangements.


The FCC’s rules likewise recognize that all ILECs must provide CLECs with access to local circuit switching (and, thus UNE-P) “to serve [CLECs’] embedded customer base of end-user customers.”

Q.
WHAT DO CLECS NEED TO “SERVE [THEIR] EMBEDDED CUSTOMER BASE OF END-USER CUSTOMERS” DURING THE TRANSITION PERIOD?

A.
CLECs need to be able to submit orders for network elements that accommodate requests made by their existing customers for service moves if a customer changes its location, for adds if a customer desires to augment the service it receives, and for changes to the features a customer is receiving as part of its service. 



CLECs using unbundled loops must be able to accommodate customer requests of this nature in order to keep a customer satisfied.  If a customer perceives that its provider cannot respond to its requests for change in its service, that customer will not be content to stay with that provider.  It will not be helpful to tell the customer that a change cannot be accommodated because the CLEC has to change the basis on which it is providing service to move from a UNE based service to special access or another wholesale service.



For UNE-P providers, not only do CLECs need the continued access to existing switching used in connection with UNE-P for those customers so that there will be no disruption of service, they also must be able to place orders that move, add, or change services (through the use of UNE-P) for existing customers.  When an existing customer wants to move a line that is served via UNE-P to a different location, or add one or more new lines at the same location, or change the type of service (that may require UNE-P), CLECs must be able to have access to mass market switching and UNE-P during the transition period.



From business and operational perspectives, in order to serve our existing customers, all CLECs must be able to accommodate our customers’ desires for any moves, adds, and changes.  We serve our existing customers in this manner on a daily basis.

Q.
WHAT HAPPENS IF CLECS ARE NOT ABLE TO USE UNEs TO FILL REQUESTS FOR MOVES, ADDS, OR CHANGES THEY RECEIVE FROM AN EXISTING CUSTOMER?

A.
We have two options – either we advise the customer that we cannot accommodate the customer’s wish or we find another means to serve the customer.  In the first instance, if we have to tell the customer “no,” then the customer has to determine if it is willing to go to another provider to get the changed lines/services that it needs in the move, add, or change.  The customer could go to another provider for just the changed service, but it is likely that the customer would only want one provider – thus, raising the chance that we will lose that customer.  As to the second alternative, the reality is that any alternative that is quickly available is costly and disrupts CLECs’ ability to determine and execute an operationally sound transition to alternative arrangements.  Piecemeal changes made on a random and ad hoc basis in response to individual customer requests are not a Transition Plan.  

Q.
HOW DOES THE CLEC COALITION PROPOSE TO IMPLEMENT THE TRANSITION?

A.
We have proposed language in Section 7.1 that defines under what limited circumstances CLECs are entitled to access to unbundled local switching during the Transition Period to serve our embedded customer base.  The language incorporates moves, adds, and changes and ensures that after the end of the Transition Period, under the TRRO, CLECs are no longer able to place such orders.  

Q.
DO YOU PROPOSE LANGUAGE THAT ALLOWS CLECS TO ORDER MOVES, ADDS, AND CHANGES FOR DS1 AND DS3 LOOPS AS WELL?  THAT IS, TO SERVE THE EMBEDDED CUSTOMER BASE?
A.
Yes, in Section 4.7.2.  A full reading of the FCC’s analysis regarding CLECs’ need to effect an orderly transition of their individual embedded customer base supports permitting moves, adds and changes for these network elements as well during the transition.  
Q.
MOVING TO THE SECOND TRRO MATTER THAT MUST BE IMPLEMENTED, PLEASE DESCRIBE THE REQUIREMENT.

A.
Under the TRRO, the FCC specified the process by which CLECs are to submit orders for DS1 or DS3 loops or transport UNEs.  In ¶ 234, the FCC stated:

We therefore hold that to submit an order to obtain a high-capacity loop or transport UNE, a requesting carrier must undertake a reasonably diligent inquiry and, based on that inquiry, self certify that, to the best of its knowledge, its request is consistent with the requirements discussed in parts IV, V, and VI above and that it is therefore entitled to unbundled access to the particular network elements sought pursuant to section 251(c)(3).  Upon receiving a request for access to a dedicated transport or high-capacity loop UNE that indicates that the UNE meets the relevant factual criteria discussed . . . ., the incumbent LEC must immediately process the request.  To the extent that an incumbent LEC seeks to challenge any such UNEs, it subsequently can raise that issue through the dispute resolution procedures provided for in its interconnection agreements.  In other words, the incumbent LEC must provision the UNE and subsequently bring any dispute regarding access to that UNE before a state commission or other appropriate authority.

Q.
WHY IS THIS PROVISION IMPORTANT TO CLECS?
A.
First, the provision is important because it gives the CLEC the ability to order a high‑capacity loop or transport where it believes that the loop or transport meets the requirements under which SBC must provide access.  We recognize that this action requires a “reasonably diligent inquiry” and the members of the Coalition will endeavor to do so with the information that we have available to us.  But, at least, we are able to order the loop or transport after we make the inquiry through the self-certification process.  


Second, importantly, the provision states that, if SBC disagrees with a CLEC on whether the high-capacity loop or transport meets the tests contained in the TRRO, then it can dispute it, but must first provision the order.  This process (provision and then dispute) allows SBC to dispute a CLEC’s self-certification, but eliminates the potential for SBC to refuse to process the order, which can and would affect our ability to provide service to a customer.  



Third, since SBC’s list of wire centers has not been reviewed or approved by the FCC or this Commission as a correct implementation of the TRRO, SBC’s list of wire centers is not dispositive on whether CLECs can place an order for a high-capacity loop or transport.  Without the self-certification process and the requirement that SBC provision and dispute, CLECs would be prevented from placing orders for those loops and/or transport that they are entitled to under the new TRRO tests.  Accordingly, these provisions need to be included in Attachment UNE 6.

Q.
WOULD THE LANGUAGE CLECs PROPOSE BE AN APPROPRIATE PROVISION TO INSERT IN THE TEMPORARY RIDER?

A.
No.  The FCC’s decision in the TRRO to put in place a directive to the ILECs to “provision first and dispute afterwards” applies going forward and is not limited to the duration of the Transition Plan.  The Coalition considers it essential that implementing language be contained in Attachment 6 as a means for CLECs to gain access to high-capacity loops and/or transport that meet the requirements of the TRRO tests.  

Q.
HOW DOES THE CLEC COALITION HANDLE THIS REQUIREMENT?

A.
We have proposed language in Sections 4.7.2, 4.7.3 (which has been agreed to in large part by the parties), and in Section 4.7.4 that effectuates this process.  We submit that this language provides the terms and conditions that can be followed in a straightforward manner.

Q.
IN SUMMARY THEN, WHAT ARE YOUR RECOMMENDATIONS REGARDING SBC’S TEMPORARY RIDER AND IMPLEMENTATION OF THE TRRO?

A.
I recommend that the Commission reject SBC’s Temporary Rider (and SBC’s proposal to eliminate terms and conditions for provision of certain UNEs under the TRRO), and, instead, approve the Coalition’s proposed language in  Attachment 6 that implements and recognizes all aspects of the TRRO, including the Transition Plan.  I also recommend that the Commission adopt the Coalition’s language that ensures that all TRRO requirements are included in Attachment 6, including (1) CLECs’ access to mass market switching/UNE-P to serve its embedded customer base for moves, adds, and changes for those customers, and (2) embodies the self-certification procedures applicable to CLECs’ orders for high-capacity loops and transport that apply going forward.
XI.   MISCELLANEOUS, SPECIFIC UNE 6 CONTRACT
LANGUAGE DISPUTES
Contract Sections 1.25, 2.18.7, 2.33.4, 4.8, 5.5, 7.0-7.1,

10.11 and 2.2 inter alia
Issue:  UNE 6 – Section 2.2 and other sections throughout this Attachment

Q.
ONE OF THE DISPUTED TERMS THAT APPEARS IN VARIOUS PLACES THROUGHOUT UNE 6 IS “NETWORK ELEMENT.”  WHY IS THERE A DISPUTE REGARDING THIS TERMINOLOGY?
A.
There is a dispute regarding this terminology because SBC’s position is that the UNE Attachments and this agreement should address only network elements unbundled under § 251.  The Coalition has inserted the term “network element” in various places to make it clear during the life of this agreement that CLECs have access to network elements on an unbundled basis under § 271.  Also, there is always the possibility that a CLEC may choose to order through a BFR a new feature or functionality — something not imagined as we draft this document — that SBC may label a “network element” but which fits neither the unbundling standards under § 251 or the unbundling required by the competitive checklist in § 271.   



As the Commission reviews Attachment UNE 6, in particular, the addition of the term “network elements” may appear confusing at times.  In large part the confusion lies with the original document in the M2A which sometimes used the term network element and sometimes the term unbundled network element.  To be certain that the terms and conditions will reach more than § 251 UNEs, the Coalition has erred on the side of including the term “network elements” in its proposed contract language.     

Issue:  UNE 6 – Sections 1.2.5 (SBC language),  4.8, 5.5, 7.0-7.1, and 10.11

Q.
ARE THE PARTIES IN AGREEMENT ON WHAT PROCESS WILL APPLY IF A CLEC IS REQUIRED TO CEASE USING A NETWORK ELEMENT UNBUNDLED UNDER § 251, BECAUSE SUBSEQUENT CHANGES, SUCH AS WIRE CENTER RECLASSIFICATIONS, ELIMINATE ACCESS TO THAT UNE?

A.
No.  As we understand it there are at least four scenarios in which a CLEC must move to another service.  First, a CLEC may order a loop or transport during the one year transition period and have its access to the loop or transport as a § 251 UNE eliminated because a wire center’s classification subsequently changes.  The Coalition believes that in this situation a CLEC should have whatever time remains in the transition period to move off the § 251 UNE and onto another service.  SBC and the Coalition are discussing this scenario and it is possible they may reach agreement on this.



Second, it may be that a CLEC in good faith orders and SBC provisions a § 251 UNE loop or transport, but on further investigation it is determined that the CLEC was not entitled to it.  In that instance, the CLEC still needs a reasonable time to move off that § 251 loop or transport and onto another SBC wholesale service or obtain service from another competitor if available.  If the CLEC does not take any action, SBC should be permitted to move the CLEC’s service to special access and bill the CLEC accordingly.   



Third, under the TRRO’s transition plan, CLECs must move off certain § 251 UNEs by a date certain.  CLECs using unbundled local switching/UNE-P, and high-capacity loops and transport in certain locations must migrate their customers to other wholesale services within 12 months.  CLECs using dark fiber loops must migrate to other services or arrangements within 18 months.  



The Coalition’s proposed language for all these scenarios focuses on providing a reasonable time for CLECs to disconnect existing service or place orders for other facilities, while still permitting SBC to move the CLEC to an analogous service, such as special access, if the CLEC takes no affirmative action.  In some instances the Coalition is proposing a specific date by which CLECs must act.  Generally, the Coalition is proposing a 45-day time frame for the CLEC to determine what its options are with respect to other services and to place its order.  The Coalition’s proposed language strikes a fair and reasonable balance between the CLECs’ need for a reasonable process and reasonable time frame and SBC’s need for finality.        



The fourth scenario, in which a CLEC may be required to cease using an EEL if an auditor concludes that the CLEC did not materially comply, or ceased to comply, with the eligibility requirements, was discussed earlier in our testimony. 



SBC is proposing a fifth scenario as well:  issuance of an FCC order or a court decision that eliminates the § 251 unbundling requirement for one or more of the network elements ordered to be provided in the TRRO.  SBC’s language addressing this scenario is set out in SBC’s proposed Section 1.2.5.   The Coalition opposes this language in total because it is drafted in terms of “lawful UNEs” and as drafted would permit SBC to unilaterally determine whether it has an obligation to unbundle under its own interpretation of the FCC’s order or court’s decision.
 

Issue:  UNE 6 — Section 2.18.7 

Q.
WHAT IS THE PARTIES’ DISPUTE REGARDING BILLING WHEN A CLEC CONVERTS A SPECIAL ACCESS CIRCUIT TO A UNE COMBINATION, INCLUDING CONVERSIONS TO EELS?  
A.
The dispute concerns the timing of CLECs’ ability to be billed the rates applicable to UNEs, which are significantly lower than the rates that apply to special access.  CLECs are required to pay SBC any early termination charges they may owe for ceasing to use a special access service prior to the date of a contract that gives them a discount based on length of term or volume.  CLECs do not dispute these charges, but when a CLEC converts the arrangement, it is appropriate that SBC put the new rates into effect promptly, rather than using the conversion as a sort of “collection tactic” for any early termination charges that may be owed.  



The CLECs propose the following language:

2.18.7
In requesting a conversion of an SBC MISSOURI service, CLEC must submit its orders in accordance with the  agreed  guidelines and ordering requirements provided by SBC MISSOURI  that are applicable to converting the particular SBC MISSOURI service sought to be converted.  SBC MISSOURI shall begin billing CLEC at the pricing applicable to the converted service arrangement (e.g., UNE Section 251 pricing if applicable) as of the beginning of the next billing cycle following the completion of activities necessary for performing the conversion, including, but not limited to, CLEC’s submission of a complete and accurate LSR/ASR requesting the conversion and payment of any applicable early termination charges.
Issue:  UNE 6 Section 2.25

Q.
WHAT IS THE NATURE OF THE DISPUTE REGARDING SECTION 2.25?

A.
The language illustrates two disputes.  One dispute concerns the circumstances in which SBC can take back unbundled network elements that a CLEC is using to provide service to a specific end user customer.  CLECs agree that if they lose such a customer, the network elements should be returned to SBC for re-use.  But, SBC is proposing that it gain control over the network elements if CLEC’s customer is disconnected for any reason.  Disconnection could occur for non-payment or disconnection could be in error.  If the network elements are returned to SBC’s control, but the disconnection was a mistake or the customer pays its bill, different loop facilities, for example, will have to be assigned to the CLEC and to CLEC’s customers.  There is potential for delay and added costs for no reason.  CLECs’ proposed language clarifies that the CLEC loses the facilities assigned to it when it loses the customer and in a manner consistent with rules and guidelines that govern end user customer migrations.  If the Commission rejects CLECs’ language in favor of SBC’s proposal, CLECs request that the last sentence of this section be modified to provide for notice.  



The disputed language is shown below:


2.25
Where Unbundled Network Elements provided to CLEC are dedicated to a single end user, if such elements are for any reason disconnected because CLEC has lost that end user as a customer, they will be made available to SBC MISSOURI for future provisioning needs, consistent with the state Commission’s rules and guidelines governing migration.  unless such element is disconnected in error.  The CLEC agrees to relinquish control of any such UNE concurrent with CLEC’s acknowledgment of the disconnection notice returned by SBC MISSOURI. of CLEC’s End User’s Services.
Q.
WHAT IS THE SECOND DISPUTE THAT IS APPARENT IN THE ABOVE LANGUAGE?

A.
The second dispute is related to this language and it concerns the term “end user.”  SBC has proposed to use “end user” throughout the UNE provisions rather than the term “customer” in order to restrict CLECs’ ability to serve wholesale customers.  In the context of this section of Attachment 6, the term “end user” is proper.  But there is no FCC rule or decision that precludes CLECs from using § 251 network elements or using § 271 network elements to serve wholesale customers.  The Coalition opposes SBC’s attempt to impose this limitation here.  

Issue:  UNE 6 Section 2.33.4

Q.
WHAT IS THE PROPOSED CLEC LANGUAGE IN SECTION 2.33.4 INTENDED TO ADDRESS?

A.
This language addresses CLECs’ notice rights when SBC plans to modify its network, including a decision to remove copper loops.  Apparently, SBC rejects the first part of the language because it sets out what is in the FCC’s rule and presumably is unnecessary here in SBC’s view.  CLECs believe it is preferable to lay out SBC’s obligations here because network modifications, especially the removal of copper, can have a profound effect on CLECs’ operations and, in the case of copper removal, CLEC’s ability to provide broadband over a DSL loop or subloop.  



The last part of the proposed language is especially important to CLECs because it would require SBC to issue an Accessible Letter and post notice on its website when and if it intends to remove copper.  The FCC’s rules provide that CLECs can object to copper removal, but any objection must be received by the FCC within 10 days of SBC’s notice filing at the FCC.  That is a very short time.  Notice via Accessible Letter will assist CLECs in catching and, if appropriate, filing objections to copper removal.  



CLECs’ language is shown below: 

2.33.4
SBC MISSOURI will provide notification of network changes in accordance with 47 CFR Section 51:325-335., which specifies the notice period.   CLEC may submit a request, within thirty (30) days of CLEC’s receipt of a notice of planned network modification, to maintain characteristics of affected elements.  Where SBC is permitted to provide less than six months notice, CLEC may submit such request within ten days of CLEC’s receipt of SBC’s notice.  To the extent the requested characteristics are specifically provided for in this Attachment, Technical Publication or other written description, SBC MISSOURI, at its own expense, will be responsible for maintaining the functionality and required characteristics of the elements purchased by CLEC, including any expenses associated with changes in facilities, operations or procedure of SBC MISSOURI, network protection criteria, or operating or maintenance characteristics of the facilities for a period of not more than 12 months, exclusive of the notice period, unless the parties agree otherwise.  To the extent requested characteristics are not specifically provided for therein, CLEC’s request will be considered under the BFR and the process will be completed prior to modifying CLEC’s affected element.   SBC MISSOURI shall provide public notice of planned network changes that include the retirement of copper loops through distribution in an Accessible Letter and  posting of notice on SBC MISSOURI’s website, in addition to any other public notice provided in accordance with FCC rule.  Nothing in this Section shall reduce or eliminate SBC MISSOURI’s obligation to provide notice of short-term network changes directly to affected telephone exchange service providers as required by 47 CFR 51.333
Q.
HAVE YOU ATTACHED TO YOUR DIRECT TESTIMONY ALL OF THE UNE ATTACHMENTS?

A.
No, I have not.  I have attached UNE 6 as Exhibit A to aid the Commission in reviewing my testimony and analyzing our contract language disputes.  
Q.
Does this conclude your DIRECT testimony?
A.
Yes, it does.  
EXHIBIT A

ATTACHMENT UNE 6
� 	In the Matter of Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, “Report and Order and Order on Remand and Further Notice of Proposed Rulemaking,” FCC 03-36, released August 21, 2003.   


� 	Unbundled Access to Network Elements and Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 01-388 and CC Docket No. 01-388, Order on Remand, FCC 04-290 at ¶ 140 (Feb. 4, 2005).


� 	47 C.F.R. § 51.5


� 	47 C.F.R. § 69.152 and § 69.153 concerning application of the presubscribed interexchange carrier charge (PICC) on PRI customers.


� 	USTA and the ILECs agree that Centrex station lines are not business line equivalents.  As stated by USTA in its Petition for Reconsideration and/or Clarification in FCC Docket 96-261 filed July 11, 1997:  “NARs are equivalent to PBX trunks since one NAR provides one link to the switch.”  CLECs agree with USTA and the ILECs’ position that NARs are equivalent to PBX trunks (business lines) and obviously the following conclusion that Centrex station lines cannot be equivalent to business lines.  


� 	47 C.F.R. § 69.153.


� 	The only time a single network would be counted more than once would be if a second carrier has executed an indefeasible right of use (IRU) agreement for some portion of the fiber network (see definition of fiber-based collocator that indicates “dark fiber obtained from an incumbent LEC on an indefeasible right of use basis shall be treated as non-incumbent LEC fiber-optic cable”).  In our experience, IRUs are not commonly used in local markets because of clarifications to IRU accounting treatments have reduced the use of such agreements (relative to traditional service arrangements or operating leases) and that incumbent LECs have not generally provisioned dark fiber under such arrangements.  


� 	TRO ¶ 597.  Emphasis added.  Specifically, in CFR 51.5:





Commingling means the connecting, attaching, or otherwise linking of an unbundled network element, or a combination of unbundled network elements, to one or more facilities or services that a requesting telecommunications carrier has obtained at wholesale from an incumbent LEC, or the combining of an unbundled network element, or a combination of unbundled network elements, with one or more such facilities or services.  Commingle means the act of commingling.  


� 	AT&T Corp. vs. Iowa Utilities Board, 525 U.S. 366, 385, 119 S.Ct. 721, 732 (1999).  


� 	As explained in USTA II: “Of course, the independent unbundling obligation under § 271 is presumably governed by the general non-discrimination requirements of § 202.”  USTA v. FCC, 359 F.3d 554, 590 (D.C. Cir. 2004) (emphasis in original).  


� 	TRO ¶ 597.


� 	TRO ¶ 591.  Footnotes omitted.


� 	We recognize that different pricing standards may apply to § 251 network elements and the other wholesale offerings (for instance, special access or § 271 offerings).


� 	“Higher capacity interoffice transport” must include any technology that is offered or made available with that transport on a regular or routine basis, e.g., SONET.  


� 	SBC’s BFR Handbook describes timelines in “business days.”  The table above converts business days to weeks, assuming that there are no intervening holidays.  As such, the timelines should be viewed as minimum periods that, in the absence of any penalty structure, are non-binding at best.


� 	See TRO ¶591 and ¶597.


� 	As a practical matter, however, for the specified commingled arrangements, SBC should be required to provide a set rate given that the activities that it would perform – such as connecting circuits or activating a switch port – are already known, with charges already established by this Commission.  If SBC seeks to amend any existing charges for such activities, then it should propose such charges, subject to the Commission’s review and approval.


� 	TRO ¶ 655.


� 	TRRO ¶ 127.


� 	The italicized language addresses CLECs’ right to commingle an EEL with wholesale services.  In this instance, for example, a DS1 loop and DS1 transport as an EEL may be commingled with a DS3 wholesale service at an intermediate wire center and the DS3 service would terminate at the collocation. 


� 	In the various iterations of UNE 6 that have been exchanged with SBC since UNE negotiations began, the heading for “local voice capability and access to 911” was dropped.  It is re-inserted here so that the whole section is readable and readily understandable.  


� 	In the various iterations of UNE 6, the heading for “interconnection trunk” also was dropped.  It is re-inserted here so that the whole section is readable and readily understandable.


� 	TRO, ¶ 631.


� 	47 C.F.R. § 51.319(a)(8)(ii)(local loops); § 51.319(E)(5)(ii)(dedicated transport).


� 	Id.


� 	Id.


� 	TRO, ¶ 635.


� 	47 C.F.R. § 51.319(a)(8)(ii).


� 	TRRO ¶ 140 (footnote omitted)


� 	47 U.S.C § 252 (d) (emphasis added).


� 	As Mr. Ivanuska discusses in his Direct Testimony, Attachment 10 is very important to CLECs that interconnect with SBC’s network because it defines the terms and conditions by which SBC will provide certain customer usage information, even when the CLEC is using its own facilities to serve its customers.  In addition, this Attachment defines the parties’ obligations and liabilities regarding alternately billed services and other forms of calls.  In other words, a blanket deletion of this Attachment is wholly inappropriate and the SBC Temporary Rider will not address all of the substantive provisions for continued use of customer usage data.  


� 	See SBC Temporary Rider, Sections 1.1, 2.1 and 2.1.1.


� 	TRRO ¶ 199.


� 	Id. at ¶ 216.


� 	47 C.F.R. § 51.319(d)(iii).


� 	TRRO ¶ 234 (footnotes omitted).


� 	CLECs’ objection to SBC’s “lawful UNE” language is discussed in detail in the testimony of Rose Mulvany Henry.
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