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	01 General Terms & Conditions
	
	
	
	
	

	Sprint Issue Statement:

Do Section 251 interconnection rights allow for one carrier to interconnect to the ILEC on behalf of another carrier that is serving end users?

** NOTE: Same as Issue #2, #6 and Direct Appendix **

SBC Issue Statements:

(a) Should this Interconnection agreement contain language that goes beyond SBC’s obligation to provide 251/252 services?

(b) Should the CLEC be able to avoid its legal obligations by objecting to all uses of the term “End User” even though under the Act, it may only provide service to end users?

RESOLVED


	1
	Introduction


	Sprint accepts SBC’s proposed language as this issue will be addressed in GT&C Issue #2

	
	WHEREAS, CLEC represents that it is, or intends to become, a provider of Telephone Exchange  Service to residential and business End Users and Exchange Access Service to business End Users offered exclusively over its own Telephone Exchange Service facilities or predominantly over its own Telephone Exchange Service facilities in combination with the use of Lawful unbundled network elements purchased from other entity(ies) and the resale of Telecommunications Services of other carriers.

WHEREAS, the Parties want to Interconnect their networks at mutually agreed upon points of interconnection to provide, directly or indirectly, Telephone Exchange Services and Exchange Access to residential and business End Users over their respective Telephone Exchange Service facilities in the states which are subject to this Agreement; and


	NO. (a) Sprint wants ratcheting. By this Sprint wants to be able to combine their wireline and wireless products on the same facility and trunks and wants to pass intra and intraLATA traffic on their interconnection trunks. SBC’s position is that this is an interconnection 251/252 agreement which should be exclusive to 251 type services.

(b) It is SBC Texas’ position that Sprint may only serve “customers” that are actually “end users” of telecommunications services, i.e., the agreement is not to extend services provided by Sprint to other telecommunications carriers or to Sprint itself.  This is consistent with the Act, various FCC orders, and judicial review of such orders.  Moreover, this is consistent with the Texas PUC’s most recent Track 1 order, wherein it stated:” The Commission finds that the ICA should include a definition of “End User” or “End User Customer.” This is consistent with the Commission’s decisions in Docket No. 25188 in which the Commission declined to globally replace the term “end user” with the term “customer” in an ICA.  The Revised Award in Docket No. 25 188 stated that “the term ‘customer’ cannot

be substituted for ‘end user.” The use of the term “end user” is critical for distinguishing UNE loops from other Lawful UNEs and other network elements that provide transmission paths between end points not associated with end users, such as interoffice transport. In addition, the FCC’s Supplemental Order Clarification specifically used the term “end user” in defining the local use requirements for obtaining EELs.’~~ However, nothing prohibits an IXC, CAP or CMRS provider or other carrier from being an end-user to the extent that such carrier is the ultimate retail consumer of the service (e.g., a CLEC provides local exchange service to an IXC at its administrative offices). In other words, a carrier is an end user when actually consuming the retail service, as opposed to using the service as an input to another communications service.” (Footnotes omitted).  In SBC Missouri’s view, the term “End User” is necessary to clarify that the agreement is not to be used for the purpose of Sprint using the agreement to offer wholesale services to other telecommunications providers or merely to use as an input to offer other telecommunications services.

Throughout the Parties’ negotiations, Sprint has made clear that it viewed this agreement as allowing it to offer services to “customers” which, in Sprint’s view, includes “other providers” offering service to other consumers of telecommunications service.  In SBC Missouri’s view, Sprint’s proposal (to either eliminate the term “End User” or to redefine it in such a way so as to include other telecommunications providers) is inconsistent with the purposes of a 251/252 agreement, the FCC’s rules, judicial decisions and this commissions decisions.

McPhee Direct, pp.70-71

Quate Direct, pp.4-5

Smith Direct, p.35
Smith Rebuttal, pp. 24-35.

	

	Sprint Issue Statement:

Should the phrase “End User” be explicitly defined in this ICA such that it includes the end users of entities with which Sprint has entered into a business relationship to provide certain telecommunications services?

** NOTE: Same as Issue #1, #6 and Direct Appendix **

SBC Issue Statement:

Should the phrase "End User" be explicitly defined in this ICA?
RESOLVED

	2
	1.1.38
	Sprint accepts SBC’s proposed language for end user.
	Resolved

	1.1.38“End Users” means a third-party residence or business that subscribes to Telecommunications Services provided by any of the Parties at retail.  As used herein, the term “End Users” does not include any of the Parties to this Agreement with respect to any item or service obtained under this Agreement.

	RESOLVED

	

	Should Sprint be allowed to combine their local, long distance and wireless traffic into this ICA agreement or should this ICA be limited to 251/252 offerings.

** NOTE: Same as NIM Issue #3 ***
RESOLVED
	3
	1.1.69

1.1.70
	Sprint accepts SBC’s proposed language
	
	1.1.69
“Local Interconnection Trunks/Trunk Groups” are used for the termination of Local Exchange Traffic, pursuant to Telcordia Technical Reference GR‑317‑CORE.

1.1.70
“Local Loop Transmission”, “Lawful Unbundled Local Loop” “Loop” means the transmission path which extends from the Network Interface Device or demarcation point at an End User’s premise to the Main Distribution Frame or other designated frame or panel in the SBC-13STATE Serving Wire Center.

	No. As stated previously (See SBC Position Statement in Issue #2), the parties are negotiating a 251/252 Interconnection Agreement. Sprint wants ratcheting. By this, Sprint wants to be able to combine both their wireline and wireless products on the same facility and trunks and wants to pass intra and interLATA traffic on their interconnection trunks. SBC’s position is that this is an  251/252 agreement which should be exclusive to 251/252 type services.

Will be addressed in Brief.
	

	Should Sprint be required to have an Out of Exchange Appendix when CLEC is seeking Section 251(a) interconnection with SBC so that CLEC may serve exchanges which are not in SBC’s Incumbent exchange areas?

** NOTE: Same as Issue ITR#8 and Exchange #1 **


	4
	SBC’s

1.1.87

1.1.88
	None. Sprint submits that the SBC proposed Out of Exchange Appendix not be adopted as part of the final IAC.
	(See Hoke R. Knox Direct Testimony, page 3, first unresolved issue.)

(See Hoke R. Knox Rebuttal Testimony, page 2, first unresolved issue.)

No.  Sprint submits that the terms and conditions contained within SBC proposed Out of Exchange Appendix are redundant and fully addressed in the ITR and NIM Appendices.  Sprint believes that Foreign Exchange or Transit Traffic as identified in “General Terms & Conditions”, Sections 1.1.48 and 1.1.138 respectively, is equivalent to what is being called “Out of Exchange Traffic.”  
.  
	1.1.87
 “Out of Exchange LEC” (OE-LEC) means «CLECLegalName» operating within SBC-13STATE’s incumbent local exchange area and provides telecommunications services utilizing NPA-NXXs identified to reside in a Third Party Incumbent LEC’s local exchange area.  
1.1.88
“Out of Exchange Traffic” is defined as local, transit, or intraLATA traffic to or from a non-SBC ILEC exchange area.

	Yes. SBC has offered  Sprint a separate appendix governing Out of Exchange traffic (OE-LEC). Section 251(c)(2) of the Tele-communications Act provides that an incumbent LEC is obligated to provide interconnection with the incumbent LEC’s network. The law is very clear that this obligation is limited to those areas in which the LEC is actually the incumbent. CLEC seeks to extend this obligation to any territory in which an incumbent LEC does business – even in those territories where it is not the incumbent. There is no legal authority to support the extension of 251(c)(2) obligations to territories in which an ILEC does business, but is not the incumbent LEC.

It is not appropriate to address OE-LEC traffic in the Interconnection Appendix because the Interconnection Appendix  is applicable only to SBC’s incumbent territory.   SBC’s obligations under the FTA are only as extensive as its ILEC territory.

McPhee Direct, pp. 65-68.


	

	Should this appendix utilize the term LEC or Telecommunications Carrier?

	5
	1.1.99
	1.1.99
“Routing Point” is a location which a Telecommunications Carrier has designated on its own network as the homing or routing point for traffic inbound to Telecommunication Service provided by the Telecommunications Carrier which bears a certain NPA-NXX designation.  The Routing Point is employed to calculate mileage measurements for the distance-sensitive transport element charges of Switched Access services.  The Routing Point need not be the same as the Rating Point, nor must it be located within the Rate Center area, but must be in the same LATA as the NPA-NXX. 
	Definition is not limited  to LEC designation.  LERG and industry standards allow for all Telecommunications Carrier’s to specify routing point for their numbers.
	1.1.99
“Routing Point” is a location which a LEC has designated on its own network as the homing or routing point for traffic inbound to Exchange Service provided by the LEC which bears a certain NPA-NXX designation.  The Routing Point is employed to calculate mileage measurements for the distance-sensitive transport element charges of Switched Access services.  The Routing Point need not be the same as the Rating Point, nor must it be located within the Rate Center area, but must be in the same LATA as the NPA-NXX.

	In SBC's view, this appendix should utilize the term Local Exchange Carrier (LEC)  as defined in  the Telecommunications Act of 1996 :  “a LEC is any person that is engaged in the provision of telephone exchange service or exchange access .  ”   This term, as defined in the Act, excludes persons who provide services other than telephone exchange or exchange access services, e.g.,  commercial mobile  radio  service.   The terms of this interconnection agreement, in general, and the availability of UNEs, in particular, are specifically limited to LECs, to the exclusion of certain other services, e.g.,  CMRS providers.  Consequently, Sprint's proposal to use the term "Telecommunications Carrier"  introduces an unnecessary ambiguity into the agreement.  This ambiguity can be construed in such a fashion so as to prejudice SBC and to unlawfully expand the scope of this agreement  by imposing additional duties upon SBC   Consequently, Sprint's language should be rejected..

McPhee Direct, pp. 71-72.
	

	Sprint Issue Statement:

Should the ICA contain a specific definition for Section 251(b)(5) traffic such that it includes traffic for entities with which Sprint has entered into agreements to provide telecommunications services including interconnection for the purposes of exchanging traffic?

SBC Issues Statement:

Should the ICA contain a specific definition for Section 251(b)(5) Traffic?
RESOLVED

	6
	SBC’s

1.1.123
	
	RESOLVED


	1.1.123 “Section 251(b)(5) Traffic” shall mean telecommunications traffic in which the originating End User of one Party and the terminating End User of the other Party are: 

a. both physically located in the same ILEC Local Exchange Area as defined by the ILEC Local (or "General") Exchange Tariff on file with the applicable state commission or regulatory agency; or 

b. both physically located within neighboring ILEC Local Exchange Areas that are within the same common mandatory local calling area. This includes but is not limited to, mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS), or other types of mandatory expanded local calling scopes.

Notwithstanding any language or section in this contract, Sprint and SBC agree that intercarrier traffic for the purposes of this agreement includes wireline traffic containing Sprint’s OCN.

	RESOLVED

	

	Should the ICA contain a specific definition for Transit Traffic?


	7
	Sprint’s

1.1.138
	1.1.138“Transit Traffic” means Telecommunications Traffic that originated on one Party’s network, transited through the other Party’s network, and terminated to a third party Telecommunications Carrier’s network or that is originated on a third party Telecommunications Carrier’s network, transited through a Party’s network, and terminated to the other Party’s network.

	(See Peter Sywenki Direct Testimony, page 4, first unresolved issue.)

(See Peter Sywenki Rebuttal Testimony, page 3, first unresolved issue.)

This term is utilized in the ITR and IC Appendices and therefore should be defined and included in the definitions section.  Sprint maintains that SBC has a §251 obligation to provide Sprint transiting (tandem switching and transport) in support of indirect interconnection to other 3rd party (non-SBC) Telecommunications Carriers.  As such, Sprint disagrees with SBC’s overt attempt to strike transiting from the ICA.  Transiting is part of all current SBC/Sprint Interconnection Agreements and nothing in the law has changed in regards to SBC’s obligation to provide transiting per this replacement agreement.
	None
	Transit service is a non 251(b) or (c) service and it not the subject of mandatory negotiations between the parties and is not arbitrate able.

In the event that the Commission decides, over SBC’s objection, to address Transit Service in this proceeding, it should adopt SBC’s proposed language in the Transit Traffic Service Appendix submitted herewith.

McPhee Direct, pp. 47-51.
	

	Should either party be obligated to notify the other if they sell, assign or transfer their assets to a person other than  an affiliate or subsidiary?

RESOLVED
	8
	4.8.1.1
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005

	
	None
	No. SBC does not agree that it should be required to provide “special notice” to CLECs prior to the sale or assignment of contracts.  The additional regulatory scrutiny imposed upon SBC as an ILEC will prevent any harm to CLECs that may be caused by an assignment. The Illinois Commission has recognized that SBC should not be required  to make the assignment obligations mutual because, as an ILEC, “any transfer or assignment to another company would involve close scrutiny by many regulatory bodies before it took effect.  However, a CLEC transfer could occur in a short time and compel the ILEC to do business on terms which it normally would not accept.”  

Quate Direct, p. 18.
	

	Should SBC be restricted from ever marketing to end user customers it loses to a CLECs in order to gain back that lost business?

RESOLVED
	9
	4.8.4.2
	Sprint accepts SBC’s proposed terms and conditions as filed by SBC on March 31, 2005.


	
	4.8.4.2
Both CLECs involved in any CLEC to CLEC Mass Migration shall comply with all Applicable Law relating thereto, including but not limited to all FCC and state Commission rules relating to notice(s) to end users. The acquiring CLEC shall be responsible for issuing all service orders required to migrate any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provided hereunder. The appropriate service order charge or administration fee (for interconnection) will apply as specified in the Appendix Pricing, Schedule of Prices to the acquiring CLEC’s agreement. The acquiring CLEC shall also submit a new OSQ to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and Lawful UNE, as applicable, at the rates specified in the Appendix Pricing, Schedule of Prices to the acquiring CLEC’s agreement. In addition, the acquiring CLEC shall pay any and all charges required for re-stenciling, re-engineering, changing locks and any other work necessary with respect to Collocation, as determined on an individual case basis.  

	No. The issue here is whether or not SBC can ever market to end user customers we’ve lost to other CLECs. SBC has a right to market to those customers. SBC agrees that information obtained in Industry Markets by our employees who work in the  LSC  should not be shared with the retail side of SBC, however, Sprint’s proposed language is too broad and restrictive. To say that SBC can never market to former customers because a CLEC has submitted something to SBC in writing is unreasonable especially given that every order or request from a CLEC is “written”.

Quate Direct, pp.83-84.
	

	Resolved
	10
	SBC’s 7-7.10
	Sprint agrees with SBC’s proposed language.
	Resolved
	7.
ASSURANCE OF PAYMENT 
7.1 Upon request by SBC-13STATE, CLEC will provide SBC-13STATE with adequate assurance of payment of amounts due (or to become due) to SBC-13STATE.

7.2 Assurance of payment may be requested by SBC-12STATE if:

7.2.1 at the Effective Date CLEC had not already established satisfactory credit by having made at least twelve (12) consecutive months of timely payments to SBC-13STATE for charges incurred as a CLEC; or 

7.2.2 in SBC-12STATE’s reasonable judgment, at the Effective Date or at any time thereafter, there has been an impairment of the established credit, financial health, or credit worthiness of CLEC.  Such impairment will be determined from information available from financial sources, including but not limited to Moody's, Standard and Poor's, and the Wall Street Journal.  Financial information about CLEC that may be considered includes, but is not limited to, investor warning briefs, rating downgrades, and articles discussing pending credit problems; or

7.2.3 CLEC fails to timely pay a bill rendered to CLEC by SBC-12STATE (except such portion of a bill that is subject to a good faith, bona fide dispute and as to which CLEC has complied with all requirements set forth in Section 9.3); or

7.2.4 CLEC admits its inability to pay its debts as such debts become due, has commenced a voluntary case (or has had an involuntary case commenced against it) under the U.S. Bankruptcy Code or any other law relating to insolvency, reorganization, winding-up, composition or adjustment of debts or the like, has made an assignment for the benefit of creditors or is subject to a receivership or similar proceeding.

7.3 Unless otherwise agreed by the Parties, the assurance of payment will, at SBC-12STATE’s option, consist of

7.3.1 a cash security deposit in U.S. dollars held by SBC-12STATE (“Cash Deposit”) or

7.3.2 an unconditional, irrevocable standby bank letter of credit from a financial institution acceptable to SBC-12STATE naming the SBC-owned ILEC(s) designated by SBC-12STATE as the beneficiary(ies) thereof and otherwise in form and substance satisfactory to SBC-12STATE (“Letter of Credit”).  

7.3.3 The Cash Deposit or Letter of Credit must be in an amount equal to three (3) months anticipated charges (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), as reasonably determined by SBC-12STATE, for the Interconnection, Resale Services, Lawful Unbundled Network Elements, Collocation or any other functions, facilities, products or services to be furnished by SBC-12STATE under this Agreement.

7.3.3.1  Notwithstanding anything else set forth in this Agreement, SBC SOUTHWEST REGION 5-STATE will not request assurance of payment of charges reasonably anticipated by SBC SOUTHWEST REGION 5-STATE to be incurred in Arkansas in an amount that would exceed one (1) month’s projected bill for CLEC’s initial market entry; provided, however, that after three (3) months of operation, SBC SOUTHWEST REGION 5-STATE may request assurance of payment of charges reasonably anticipated by SBC SOUTHWEST REGION 5-STATE to be incurred in Arkansas in an amount not to exceed two times projected average monthly billing to CLEC.

7.3.3.2  Notwithstanding anything else set forth in this Agreement, SBC SOUTHWEST REGION 5-STATE will not request assurance of payment of charges reasonably anticipated by SBC SOUTHWEST REGION 5-STATE to be incurred in Oklahoma in an amount that would exceed two times projected average monthly billing to CLEC.

7.4 To the extent that SBC-12STATE elects to require a Cash Deposit, the Parties intend that the provision of such Cash Deposit shall constitute the grant of a security interest in the Cash Deposit pursuant to Article 9 of the Uniform Commercial Code in effect in any relevant jurisdiction.

7.5 A Cash Deposit will accrue interest, however, SBC-12STATE will not pay interest on a Letter of Credit. 

7.6  SBC-12STATE may, but is not obligated to, draw on the Letter of Credit or the Cash Deposit, as applicable, upon the occurrence of any one of the following events: 

7.6.1 CLEC owes SBC-12STATE undisputed charges under this Agreement that are more than thirty (30) calendar days past due; or

7.6.2 CLEC admits its inability to pay its debts as such debts become due, has commenced a voluntary case (or has had an involuntary case commenced against it) under the U.S. Bankruptcy Code or any other law relating to insolvency, reorganization, winding-up, composition or adjustment of debts or the like, has made an assignment for the benefit of creditors or is subject to a receivership or similar proceeding; or

7.6.3 The expiration or termination of this Agreement. 

7.7
If SBC-12STATE draws on the Letter of Credit or Cash Deposit, upon request by SBC-12STATE, CLEC will provide a replacement or supplemental letter of credit or cash deposit conforming to the requirements of Section 7.3.

7.8
Notwithstanding anything else set forth in this Agreement, if SBC-12STATE makes a request for assurance of payment in accordance with the terms of this Section, then SBC-12STATE shall have no obligation thereafter to perform under this Agreement until such time as CLEC has furnished SBC-12STATE with the assurance of payment requested; provided, however, that SBC-12STATE will permit CLEC a minimum of ten (10) Business Days to respond to a request for assurance of payment before invoking this Section.

7.8.1  
If CLEC fails to furnish the requested adequate assurance of payment on or before the date set forth in the request, SBC-12STATE may also invoke the provisions set forth in Section 9.5 through Section 9.7.

7.9
The fact that a Cash Deposit or Letter of Credit is requested by SBC-12STATE shall in no way relieve CLEC from timely compliance with all payment obligations under this Agreement (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), nor does it constitute a waiver or modification of the terms of this Agreement pertaining to disconnection or re-entry for non-payment of any amounts required to be paid hereunder.

7.10
For adequate assurance of payment of amounts due (or to become due) to SBC CONNECTICUT, see the applicable DPUC ordered tariff.


	Resolved

	

	Should GT&Cs contain specific guidelines for the method of conducting business transactions pertaining to the rendering of bills, the remittance of payments and disputes arising there under? 


	11
	8.4

8.7

8.8

SBC’s 8.5-8.6.4
	8.4   If any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bona fide dispute between the Parties, the Party billed (the “Non-Paying Party”) the Bill Due Date, give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice the specific details and reasons for disputing each item listed in Section 10.4.1. 

8.5 This Section Intentionally Left Blank

8.6 This Section Intentionally Left Blank

8.7
If the Non-Paying Party disputes any charges and any portion of the dispute is resolved in favor of such Non-Paying Party, the Parties will cooperate to ensure that all of the following actions are completed:

8.7.1
the Billing Party will credit the invoice of the Non-Paying Party for that portion of the Disputed Amounts resolved in favor of the Non-Paying Party, together with any Late Payment Charges assessed with respect thereto no later than the second Bill Due Date after resolution of the dispute; 

8.7.1.2
no later than the second Bill Due Date after resolution of the dispute;  tthe portion of the Disputed Amounts resolved in favor of the Billing Party will be paid by the Non-Paying Party to the Billing Party, together with any interest accrued thereon;
8.8
If the Non-Paying Party disputes any charges and the entire dispute is resolved in favor of the Billing Party, the Parties will cooperate to ensure that all of the actions required by Section 8.7.1 are completed within the times specified therein.
	(See Linda Shipman Direct Tesimony pages 8, second unresolved issue.)

(See Linda Shipman Rebuttal Testimony, page 4, second unresolved issue.)

8.4   No. Sprint objects to language which requires that Sprint notify SBC prior to the due date of the invoice.  The established practice at Sprint has been to audit an invoice at one time, and then file any disputes and pay the remainder.  Sprint cannot review the invoice well in advance of the due date in order to inform SBC that a dispute is coming.  

5.5.2; 8.5 – 10 ff.   Sprint cannot agree to expensive and complicated escrow arrangement for either dispute or deposit procedures.  Escrow language is pervasive throughout this document.   The cost to set-up the escrow account and the endless recordkeeping/reconciliations would be enormous, time consuming and labor intensive.  Sprint currently

enjoys a good payment history with SBC and cannot support increased costly escrow procedures that are unnecessary
An Escrow Account for disputed charges would be particularly burdensome, given the fact there can be a large number of billing disputes, many for relatively small dollar amounts.  Sprint has estimated that it would require a full-time headcount resource to track and reconcile the Escrow Account deposits, balances and payments, given the fact that billing disputes may be filed and resolved on multiple accounts each month. 

Sprint does not file frivolous billing dispute claims.  In fact, our historical record is that 70% of all billing dispute claims filed are resolved in Sprint’s favor.  (This record is for disputes with all billing carriers for access and reciprocal compensation billed to Sprint.)  Placing this additional burden and expense on Sprint is unwarranted, in view of the minimal risk to SBC.
	8.4
If any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bona fide dispute between the Parties, the Party billed (the “Non-Paying Party”) must, prior to the Bill Due Date, give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice the specific details and reasons for disputing each item listed in Section 10.4.1. 

8.5
Disputed Amounts in escrow will be subject to Late Payment Charges as set forth in Section 8.1.5.

8.6
Requirements to Establish Escrow Accounts.

8.6.1
To be acceptable, the Third Party escrow agent must meet all of the following criteria:

8.6.1.1
The financial institution proposed as the Third Party escrow agent must be located within the continental United States;

8.6.1.2
The financial institution proposed as the Third Party escrow agent may not be an Affiliate of either Party; and

8.6.1.3
The financial institution proposed as the Third Party escrow agent must be authorized to handle ACH (credit transactions) (electronic funds) transfers.

8.6.2
In addition to the foregoing requirements for the Third Party escrow agent, the disputing Party and the financial institution proposed as the Third Party escrow agent must agree in writing furnished to the Billing Party that the escrow account will meet all of the following criteria:

8.6.2.1
The escrow account must be an interest bearing account;

8.6.2.2
all charges associated with opening and maintaining the escrow account will be borne by the disputing Party;

8.6.2.3
that none of the funds deposited into the escrow account or the interest earned thereon may be used to pay the financial institution’s charges for serving as the Third Party escrow agent;

8.6.2.4
all interest earned on deposits to the escrow account will be disbursed to the Parties in the same proportion as the principal; and

8.6.2.5
disbursements from the escrow account will be limited to those:

8.6.2.5.1
authorized in writing by both the disputing Party and the Billing Party (that is, signature(s) from representative(s) of the disputing Party only are not sufficient to properly authorize any disbursement); or 

8.6.2.5.2
made in accordance with the final, non-appealable order of the arbitrator appointed pursuant to the provisions of Section 10.7; or 

8.6.2.5.3
made in accordance with the final, non-appealable order of the court that had jurisdiction to enter the arbitrator’s award pursuant to Section 10.7. 

8.6.3 Disputed Amounts in escrow will be subject to Late Payment Charges as set forth in Section 8.1.5.

8.6.4
Issues related to Disputed Amounts shall be resolved in accordance with the procedures identified in the Dispute Resolution provisions set forth in Section 10.
8.7
If the Non-Paying Party disputes any charges and any portion of the dispute is resolved in favor of such Non-Paying Party, the Parties will cooperate to ensure that all of the following actions are completed:

8.7.1
the Billing Party will credit the invoice of the Non-Paying Party for that portion of the Disputed Amounts resolved in favor of the Non-Paying Party, together with any Late Payment Charges assessed with respect thereto no later than the second Bill Due Date after resolution of the dispute; 

8.7.1.1
within ten (10) Business Days after resolution of the dispute, the portion of the escrowed Disputed Amounts resolved in favor of the Non-Paying Party will be released to the Non-Paying Party, together with any interest accrued thereon;

8.7.1.2 Business Days after resolution of the dispute, the portion of the escrowed Disputed Amounts resolved in favor of the Billing Party will be paid by the Non-Paying Party  released to the Billing Party, together with any interest accrued thereon; and

8.7.1.3
no later than the third Bill Due Date after the resolution of the dispute, the Non-Paying Party will pay the Billing Party the difference between the amount of accrued interest the Billing Party received from the escrow disbursement and the amount of Late Payment Charges the Billing Party is entitled to receive pursuant to Section 8.1.5.
8.8
If the Non-Paying Party disputes any charges and the entire dispute is resolved in favor of the Billing Party, the Parties will cooperate to ensure that all of the actions required by Section 8.7.1.1 and Section 8.7.1.3 are completed within the times specified therein.


	Yes. SBC believes commonly accepted business practices require more specific payment terms.  Based on SBC’s experiences, more specific details and methodologies need to be developed in order to allow both parties to raise disputes, resolve disputes and to protect the parties while these disputes are pending from any undue financial risks that should occur, should one of the parties’ financial positions deteriorate while the dispute is pending. Consequently, SBC has proposed specific payment terms, late payment charges when those terms are not honored, the specific method for electronic funds transfer, escrow provisions to protect the parties while the dispute is pending and the specific dispute resolution process. As noted,  these processes have been employed by SBC across SBC’s 13 operating states, among several different CLECs and have been examined and approved by Commissions across our 13 operating states. Sprint’s proposal is not as complete, does not address several situations and will lead to more disputes than actually will be resolved by the procedure set forth therein.  Sprint’s proposal fails to address any of these issues and, therefore, lacks the requisite specificity necessary to allow the parties to do business with one another in a commercially reasonable fashion.

Consequently, SBC rejects Sprint’s proposal and has proposed the following provisions:

· Particular billing and interest calculations for Sprint (depending upon the billing system used to generate the bill. 

·  Billing terms for Sprint to bill SBC Texas, with interest calculations similar to those used for Sprint;

· Provisions for ACH transfers of funds (Sections 8.3-8.3.2);

· A provision requiring payment of all undisputed amounts when due and escrow of the remainder, along with provisions relating to the escrow (Section 8.4-8.4.4.5.2);

· Provision requiring assessment of Late Payment Charges on escrowed amounts (Section 8.5);

· Provision relating to the referral of disputes to the Dispute Resolution Provisions (Section 8.6);

· Provisions relating to the disbursal of escrowed funds, upon resolution of the dispute (Sections 8.7-8.7.1.3);

· A provision requiring the parties to use good faith efforts to achieve disbursal of funds once a dispute is resolved (Section 8.1);

· A provision allowing the agreement to be terminated for nonpayment (Section 8.1.1);

· Provisions allowing for copies of bills (Sections X.X  on p. 23)

· Provisions detailing the exchange of DUFs (Sections 8.10 -8.10.5); and 

· Provisions detailing the exchange for ABT services (Sections 8.11 and 8.12.

Quate Direct, pp. 29-31.
Quate Rebuttal, pp. 22-23.
	

	Should CLEC be required to deposit disputed funds into an interest bearing escrow account?
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	SBC’s 9.3.3, 9.3.4

9.5.1
	9.5.1
If the Non-Paying Party fails to (a) pay any undisputed Unpaid Charges in response to the Billing Party’s Section 9.2 notice, (b) timely furnish any assurance of payment requested in accordance with Section 7 or (c) make a payment in accordance with the terms of any mutually agreed payment arrangement, the Billing Party may, in addition to exercising any other rights or remedies it may have under Applicable Law, provide written demand to the Non-Paying Party for payment of any of the obligations set forth in (a) through (c) of this Section within ten (10) Business Days.  On the day that the Billing Party provides such written demand to the Non-Paying Party, the Billing Party may also exercise any or all of the following options: 


	(See Linda E. Shipman Direct Testimony, page 12, third unresolved issue.)

(See Linda E. Shipman Rebuttal Testimony, page 4, third unresolved issue.)

No. See Issue Number 11 above.
	9.3.3
pay all Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into an interest bearing escrow account that complies with the requirements set forth in Section 8.4; and

9.3.4
furnish written evidence to the Billing Party that the Non-Paying Party has established an interest bearing escrow account that complies with all of the terms set forth in Section 8.4 and deposited a sum equal to the Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into that account.  Until evidence that the full amount of the Disputed Charges [other than disputed charges arising from Appendix Reciprocal Compensation] has been deposited into an escrow account that complies with Section 8.4 is furnished to the Billing Party, such Unpaid Charges will not be deemed to be “disputed” under Section 10.
9.5.1
If the Non-Paying Party fails to (a) pay any undisputed Unpaid Charges in response to the Billing Party’s Section 9.2 notice, (b) deposit the disputed portion of any Unpaid Charges into an interest bearing escrow account that complies with all of the terms set forth in Section 8.4 within the time specified in Section 9.3, (c) timely furnish any assurance of payment requested in accordance with Section 7 or (d) make a payment in accordance with the terms of any mutually agreed payment arrangement, the Billing Party may, in addition to exercising any other rights or remedies it may have under Applicable Law, provide written demand to the Non-Paying Party for payment of any of the obligations set forth in (a) through (d) of this Section within ten (10) Business Days.  On the day that the Billing Party provides such written demand to the Non-Paying Party, the Billing Party may also exercise any or all of the following options: 


	SBC believes that having a payment due date thirty days from the invoice date or 20 days from the receipt of the invoice is sufficient time for Sprint to validate and pay their bills.  SBC believes that having a standard due date 30 days from the invoice date is the best for both parties since it is measurable and consistent.  In the event that a bill was not received within 10 days from invoice, the due date would be extended to 20 days from the receipt of the invoice provided that Sprint notified SBC of the delay.  

SBC has experienced large financial losses from CLECs who have either gone bankrupt or otherwise exited the business.  Many of these CLECs filed frivolous or inflated disputes in order to avoid collection action.  This ultimately resulted in larger losses for SBC Oklahoma.   

SBC understands Sprint’s concerns regarding depositing disputed amounts into escrow. It is not SBC’s  intent that the waiver of escrow should enable Sprint to dispute all future bills, due to the criteria having been met, and thereby forcing SBC to finance the Sprint’s business.

Quate Direct, pp. 26-29.

Quate Rebuttal, pp. 22-23.
	

	(a) Should SBC be allowed to require CLEC to use a specific form for submitting billing disputes?

(b) Should SBC be obligated to review all CLEC billing disputes if the disputed amount is not placed in escrow?
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	10.4

10.4.1
	10.4
LSC/Service Center/LEC-C Dispute Resolution - the following Dispute Resolution procedures will apply with respect to any billing dispute arising out of or relating to the Agreement. 

10.4.1
If the written notice given pursuant to Section 10.3 discloses that a CLEC dispute relates to billing, then the procedures set forth in this Section 10.4 shall be used and the dispute shall first be referred to the appropriate service center SBC MIDWEST REGION 5-STATE Service Center; SBC-7STATE Local Service Center (LSC); SBC CONNECTICUT Local Exchange Carrier Center (LEC-C)] for resolution. In order to resolve a billing dispute, CLEC shall furnish SBC-13STATE written notice of  (i) the date of the bill in question, (ii) CBA/ESBA/ASBS or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed and (vi) amount in question and (vii) the reason that CLEC disputes the billed amount. 

	(See Linda E. Shipman Direct Testimony page 12, fouth unresolved issue.)

(See Linda E. Shipman Rebuttal Testimony, page 5, fourth unresolved issue.)

(a) – No.  Sprint objects to proposed section 10.4 which demands that Sprint would use SBC's standard form to file disputes.  Today, Sprint has negotiated a compromise with SBC, where Sprint sends a Microsoft Excel spreadsheet with essentially the same information as the form.  This process is established and working for both companies.  It is already very manual for Sprint but being compelled to utilize an SBC form to convey a dispute would be an expensive and unnecessary burden to Sprint..

10.4.1ff.  See Issue no. 11 above for Sprint’s position against the use of Escrow accounting.  Furthermore, Sprint objects to unilateral requirements for forfeiture of rights to dispute.  This is inconsistent with the dispute window of 12 months stated elsewhere in Section 8 and which has not been contested by the Parties.
	10.4
LSC/Service Center/LEC-C Dispute Resolution - the following Dispute Resolution procedures will apply with respect to any billing dispute arising out of or relating to the Agreement.  Written notice sent to SBC-13STATE for Disputed Amounts must be made on the “13 STATE Billing Claims Dispute Form”.
10.4.1
If the written notice given pursuant to Section 10.3 discloses that a CLEC dispute relates to billing, then the procedures set forth in this Section 10.4 shall be used and the dispute shall first be referred to the appropriate service center SBC MIDWEST REGION 5-STATE Service Center; SBC-7STATE Local Service Center (LSC); SBC CONNECTICUT Local Exchange Carrier Center (LEC-C)] for resolution. In order to resolve a billing dispute, CLEC shall furnish SBC-13STATE written notice of  (i) the date of the bill in question, (ii) CBA/ESBA/ASBS or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed and (vi) amount in question and (vii) the reason that CLEC disputes the billed amount.  To be deemed a “dispute” under this Section 10.4, CLEC must provide evidence that it has either paid the disputed amount or established an interest bearing escrow account that complies with the requirements set forth in Section 8.4 of this Agreement and deposited all Unpaid Charges relating to Resale Services and Lawful Unbundled Network Elements into that escrow account. Failure to provide the information and evidence required by this Section 10.4.1 not later than twenty-nine (29) calendar days following the Bill Due Date shall constitute CLEC’s irrevocable and full waiver of its right to dispute the subject charges.

	(a) Yes.  SBC   Dispute Resolution language provides procedures that gives the Parties an opportunity to work out differences with a maximum of flexibility without having to resort to litigation or agency proceedings.

SBC’s language also proposes the use of a standard form on which to include specific details needed to resolve a billing dispute.  SBC believes that it should be able to require the use of a standard form. Use of a standard form (supplemented with additional information that the CLEC sees as necessary to communicate its dispute) insures that the information needed to resolve the dispute quickly and efficiently is provided.  Further, SBC proposes the use of such form by all CLECs in order to ensure that information provided is consistent. 

(b)  SBC takes all billing disputes seriously.  After all, a billing dispute results in a delay of payment for services SBC has already rendered.  The issue here has nothing to do with whether a dispute is being taking seriously as Sprint suggests; the issue is whether disputed funds should be placed in an escrow account so that funds will  be available should the dispute be found in the billing party’s favor.   In addition, it has been SBC’s experience that if disputed amounts are not required to be escrowed, CLECs have a) filed unmerited disputes, b) no incentive to provide information or assistance needed to resolve the dispute c) upon resolution in the billing party’s favor, may not have the funds reserved to pay the bill.  

Quate Direct, p. 31.
Christensen Rebuttal, pp. 16-17.
	


Key:  Underline represents language proposed by Sprint and opposed by SBC MISSOURI.
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