BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
	In the Matter of a Commission Inquiry into the Possibility of Impairment without Unbundled Local Circuit Switching When Serving the Mass Market.
	)))
	Case No. TO-2004-0207


CLEC COALITION MOTION TO STRIKE

SBC MISSOURI’S “REPLY” TO FILINGS REQUESTED BY

ORDER SUSPENDING SCHEDULE AND DIRECTING FILING


COME NOW AT&T Communications of the Southwest, Inc., TCG St. Louis, Inc. and TCG Kansas City, Inc., Birch Telecom of Missouri, Inc., and Z-Tel Communications, Inc. (“CLEC Coalition”) and move to strike from the record of this proceeding the pleading entitled “Southwestern Bell Telephone, L.P. d/b/a SBC Missouri’s Reply to All Parties Responses To the Missouri Public Service Commission’s Order Suspending Schedule and Directing Filing” (the “SBC Reply”).  The SBC Reply was filed improperly, in blatant disregard of the terms of the Commission’s Order Suspending Schedule and Directing Filing (the “Order”), and prejudices the parties if it is not stricken or parties are not permitted an opportunity to respond.  In support of its Motion, the CLEC Coalition states as follows:


1.
On March 5, 2004, the Commission issued its Order.  The Order is straightforward, and includes three simple ordering paragraphs.  In Ordering Paragraph 1 of the Order, the Commission required that “parties shall, no later than March 11, 2004, submit pleadings stating and explaining their positions on whether to proceed with this case while the DC Circuit Court’s decision is stayed or under appeal” (emphasis supplied).  Order, at 1.  The Order further provides:  “That, except for the filing ordered in Paragraph 1, all activity in this case is suspended until further notice.”  Order, at 2.


2.
On March 11, 2004, SBC Missouri – along with the CLEC Coalition and numerous other parties – submitted their pleadings stating positions on whether the case should continue, in compliance with the Order.


3.
On March 15, 2004, SBC Missouri filed the SBC Reply.  In this pleading, SBC Missouri included nine pages of argument in addition to its March 11 filing, and specifically replied to arguments made in the position statements of other parties.


4.
The SBC Reply was filed in violation of the Order, which gave all parties one opportunity to file a single round of pleadings on the issue of whether to continue this proceeding.  After that one filing was completed, however, the Order is clear that “all activity in this case is suspended until further notice.”  SBC Missouri filed its pleading March 11, but then stepped outside the Commission’s Order in a blatantly improper effort to get the last word before the Commission decides how to proceed.


5.
Fundamental procedural fairness dictates that the Commission strike and disregard SBC’s Reply, or that all parties be given another opportunity to respond to SBC’s improperly filed pleading.  The Commission’s Order was fair, and gave all parties an equal chance to state their positions; SBC’s disregard of the Order should not be rewarded by allowing it to be considered as the Commission decides whether to continue this proceeding.


6.
The CLEC Coalition is prejudiced if the SBC Reply is not stricken.  As the Commission is aware, developments related to state continuation of TRO-related proceedings are occurring every day.  Since the March 11, 2004 filing date in Missouri, for example, the state commissions of Michigan and North Carolina have declared their intentions to continue TRO-related proceedings.  The Michigan decision adds to the list of SBC states (now including Texas, Oklahoma, and Indiana) that have affirmatively decided to proceed with their TRO-related dockets.  If SBC is allowed to make additional filings supporting its position on continuing this case, the CLEC Coalition and other parties should be allowed to reply and supplement our filings as well to present a balanced picture to the Commission.


7.
The CLEC Coalition does not believe additional pleadings are necessary for the Commission to resolve the issue before it.  If given the opportunity, we would certainly file a response to the SBC Reply to set the record straight.  Rather, the CLEC Coalition urges that SBC Missouri be held (like all other parties) to the terms of the Order, and that the Commission strike SBC Missouri’s improperly submitted Reply pleading.

WHEREFORE, the CLEC Coalition moves to strike from the record of this proceeding the SBC pleading filed March 15, 2004 entitled “Southwestern Bell Telephone, L.P. d/b/a SBC Missouri’s Reply to All Parties Responses To the Missouri Public Service Commission’s Order Suspending Schedule and Directing Filing,” or, in the alternative, if the SBC Reply is not stricken, that all parties be allowed an opportunity to respond to the SBC Reply in writing prior to the Commission’s consideration of whether to proceed in this case while the D.C. Circuit Court’s decision is stayed or under appeal. 

Respectfully submitted March 16, 2004,

Bill Magness





Rose Mulvany Henry



CASEY & GENTZ, L.L.P.



BIRCH TELECOM OF MISSOURI, INC.

919 Congress Avenue, Ste. 1060


2020 Baltimore Avenue
Austin, Texas  78701




Kansas City, Missouri  64108
512/480-9900; fax 512/480-9200


816/300-3731; fax 816/300-335
Email:  bmagness@phonelaw.com


Email:  rmulvany@birch.com
ATTORNEYS FOR AT&T
 

COMMUNICATIONS OF THE


Rebecca B. DeCook

SOUTHWEST, INC., AT&T LOCAL 

Mary B. Tribby

SERVICES, BIRCH




AT&T Law Department

TELECOM OF MISSOURI, INC.,


1875 Lawrence St., 15th Floor


Z-TEL COMMUNICATIONS, INC.

Denver, CO  80202



303-298-6357; fax 303-208-6301








Email: decook@att.com
___________________________________








Mark W. Comley

#28847








Newman, Comley & Ruth P.C.







601 Monroe Street, Suite 301








P.O. Box 537








Jefferson City, MO 65102-0537








(573) 634-2266


(573) 636-3306 FAX

CERTIFICATE OF SERVICE

(TO-2004-0207)

I certify that the CLEC Coalition Motion to Strike SBC Missouri’s “Reply” to Filings Requested by Order Suspending Schedule and Directing Filing was served on the following by e-mail on March 16, 2004.






_________________________________________

Office of the Public Counsel: opcservice@ded.state.mo.us
General Counsel: gencounsel@psc.state.mo.us
Allegiance Telecom of Missouri, Inc.: Mary Ann (Garr) Young (myoung0654@aol.com) and William D. Steinmeier (wds@wdspc.com), William D. Steinmeier P.C.

Ameritel Missouri, Inc.: Mary Ann (Garr) Young (myoung0654@aol.com) and William D. Steinmeier (wds@wdspc.com), William D. Steinmeier P.C.

Big River Telephone Company LLC: Carl J. Lumley (clumley@cohgs.com), Leland B. Curtis (lcurtis@cohgs.com), Curtis Oetting Heinz Garrett & O’Keefe, P.C.

Birch Telecom of Missouri, Inc.: Mark W. Comley (comleym@ncrpc.com), Comley & Ruth P.C., and Bill Magness (bmagness@phonelaw.com), Casey & Gentz, L.L.P.

Brooks Fiber Communications of Missouri: Carl J. Lumley (clumley@cohgs.com), Leland B. Curtis (lcurtis@cohgs.com), Curtis Oetting Heinz Garrett & O’Keefe, PC, and Stephen F. Morris (stephen.morris@mci.com)

CenturyTel of Missouri, LLC: Larry W. Dority (lwdority@sprintmail.com) and James M. Fischer (jfischerpc@aol.com), Fischer & Dority P.C.

Covad Communications Company: Carl J. Lumley (clumley@cohgs.com), Leland B. Curtis (lcurtis@cohgs.com), Curtis Oetting Heinz Garrett & O’Keefe, PC, and William J. Cobb III (bcobb@covad.com)

Everest Midwest Licensee: Rachel Lipman Reiber (Rachel.reiber@everestgr.com) and Charles Brent Stewart (stewart499@aol.com) 

Fidelity Communications: Sheldon K. Stock (sks@greensfelder.com) and Jason L. Ross (jlr@greensfelder.com), Greensfelder Hemker & Gale, P.C.

Intermedia Communications, Inc.: Carl J. Lumley (clumley@cohgs.com), Leland B. Curtis (lcurtis@cohgs.com), Curtis Oetting Heinz Garrett & O’Keefe, PC, and Stephen F. Morris (stephen.morris@mci.com)

MCI WorldCom: Carl J. Lumley (clumley@cohgs.com), Leland B. Curtis (lcurtis@cohgs.com), Curtis Oetting Heinz Garrett & O’Keefe, PC, and Stephen F. Morris (stephen.morris@mci.com)

McLeod USA Telecom Services, Inc.: Mary Ann (Garr) Young (myoung0654@aol.com) and William D. Steinmeier (wds@wdspc.com), William D. Steinmeier P.C

NuVox Communications: Carl J. Lumley (clumley@cohgs.com), Leland B. Curtis (lcurtis@cohgs.com), Curtis Oetting Heinz Garrett & O’Keefe, PC and Carol Keith (ckeith@nuvox.com) 

Sage Telecom, Inc.: Charles Brent Stewart (stewart499@aol.com), Stewart & Keevil, L.L.C., and Katherine J. Mudge (kmudge@reglaw.com), Smith Majcher & Mudge, L.L.P.

SBC Missouri: Paul G. Lane (paul.lane@sbc.com), Leo J. Bub, (leo.bub@sbc.com), Robert J. Gryzmala (robertgryzmzla@sbc.com), Mimi B. MacDonald, (mimi.macdonald@sbc.com)

Socket Telecom LLC: Carl J. Lumley (clumley@cohgs.com), Leland B. Curtis (lcurtis@cohgs.com), Curtis Oetting Heinz Garrett & O’Keefe, P.C.

Sprint: Lisa Creighton Hendricks (lisa.c.creightonhendricks@mail.sprint.com) 

XO Missouri, Inc.: Carl J. Lumley (clumley@cohgs.com), Leland B. Curtis (lcurtis@cohgs.com), Curtis Oetting Heinz Garrett & O’Keefe, PC 

Xspedius Communcations: Mary Ann (Garr) Young (myoung0654@aol.com) and William D. Steinmeier (wds@wdspc.com), William D. Steinmeier P.C., and David Woodsmall (david.woodsmall@xspedius.com)

Z-Tel Communications, Inc.: Mark W. Comley (comleym@ncrpc.com), Comley & Ruth P.C., and Bill Magness (bmagness@phonelaw.com), Casey & Gentz, L.L.P.

.

PAGE  
6

