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In the Matter of Aquila, Inc., d/b/a Aquila

)

Networks – L&P and Aquila Networks – MPS, 
) 
Case No. ER-2004-0034

to implement a General Rate Increase in

)


Electricity.





)

In the Matter of the Request of Aquila, Inc.

)

d/b/a Aquila Networks – L&P, to Implement

)
Case No. HR-2004-0024

a General Rate Increase in Steam Rates.

)


PUBLIC COUNSEL’S RESPONSES TO THE

COMMISSION’S FIVE QUESTIONS  TC \l1 "

COMES NOW the Office of the Public Counsel and for its Response to the Commission’s Five Questions requested on February 25, 2004 states as follows:

1.
What issues in Case No. ER-2004-0034 do not include St. Joseph Light & Power (“L&P”)?

All issues contained within the Company filed Aquila Networks-MPS Minimum Filing Requirement (“MFR”) schedules, the MPSC Staff MPS accounting schedules, and all other intervenors issues, as identified in the MPS case reconciliation schedule filed by the Staff with the Commission consist solely of MPS specific issues.  No L&P costs or issues are contained within that reconciliation schedule.

All costs and issues identified in the Company's MFR filing for the MPS electric division are separate and distinct from the L&P electric and steam operation's MFR filings.  Aquila filed a separate set of MFR schedules and tariffs for both MPS electric, L&P electric (though some are titled L&P and MPS together they are meant to be separate tariffs for each division that contain exactly the same language and terms) and the L&P steam (separate case, L&P Case No. HR-2004-0024) operations.  The MFR schedules represent Aquila's recommendations for each electric and steam operation's actual cost of service for the time period represented.  Except for the fact that the L&P electric operation and the MPS electric operation were the end recipients, or buckets, for various allocations of common or shared costs Aquila developed and applied, no costs from the L&P electric operation cost of service as filed by Aquila, the MPSC Staff, or any other intervenor, are included in the filed cost of service for MPS, and vice versa for L&P.  That is, each separate set of MPS accounting schedules represent Aquila's, Staff's and intervenor's recommendations for the actual cost of service for each separate utility division.

In addition, the filings in the steam case, HR-2004-0024 are a distinct case separate from the electric case, ER-2004-0034, except that, the electric and steam cases contain amounts associated with the allocation of various common and shared costs of Aquila, and the steam subsidy recommended to exist solely within the L&P system.  Except for the fact that the steam operation and the MPS electric operation were the end recipients, or buckets, for various allocations of common or Interbusiness Unit costs Aquila developed and applied, no L&P steam operation costs are included in the filed cost of service for MPS, and vice versa for the L&P steam operation.

Simply put, Aquila Networks-MPS has a separate and distinct revenue requirement from L&P.  Therefore, Public Counsel believes this Commission should proceed with the Aquila Networks-MPS rate case proceeding.

2. What will happen at the operation of law date if nothing else occurs in ER-2004-0034?

If this Commission fails to act on the proposed tariffs filed by Aquila, Inc. d/b/a Aquila Networks-MPS, specifically proposed tariffs 9 through 18 and 51 through 95, those tariffs would go into effect by operation of law after the eleven-month statutory period had expired on or after June 3, 2004. See: Section 393.150.  Certain tariffs, Sheets 96 through 108, purport to apply to both MPS and L&P.  The Commission has the authority to reject those tariffs in their present form with directions to Aquila  to file those tariffs for Aquila Networks-MPS only.  Such action by the Commission would not be contrary to the Circuit Court’s Preliminary Writ.

If this Commission fails to act on the proposed tariffs filed by Aquila, Inc. d/b/a Aquila Networks-LP, specifically proposed tariffs 3 through 8 and 18 through 50 nothing would happen.  Public Counsel believes that Aquila lacks statutory authority to seek a rate increase on behalf of St. Joseph Light & Power because Aquila lacks a valid Commission order approving its merger with St. Joseph Light & Power.  Absent a valid Commission order approving the merger any actions taken at this Commission by Aquila allegedly on behalf of St. Joseph Power & Light are void pursuant to 393.190.1 which states in pertinent part “[e]very . . . merger . . . made other than in accordance with the order of the commission authorizing same shall be void.”  

Moreover, the Commission lacks jurisdiction to process Aquila’s request to increase rates for St. Joseph Light & Power Company.  There is no statute that authorizes the Commission to approve rate schedules proffered by an entity that has no valid statutory authority to seek such an increase.  While the Public Service Commission law is to be liberally construed to further its purposes, State on inf. Barmer ex rel. Kansas City v. Kansas City Gas Co., 163 S.W. 854 (Mo. 1914), “neither convenience, expediency or necessity are proper matters for consideration in the determination of” whether or not an act of the Commission is authorized by statute. State ex rel. Utility Consumers’ Council of Missouri, Inc. v. P.S.C., 585 S.W.2d 41, 49 (Mo. en banc 1979 citing State ex rel. Kansas City v. Pub. Serv. Comm’n, 257 S.W. 463 (Mo. en banc 1923)).  “[T]he exigency of a situation does not constitute grounds for the Commission to act without statutory authority.” State ex rel. Fischer v. Public Service Com., 645 S.W.2d 39, 43 (Mo. App. 1982).  Simply put, the L&P tariffs are a nullity and were filed without legal authority.

3. Can and should the Commission consider the Aquila Networks-MPS portion of ER-2004-0034 in light of the fact that Aquila filed the Aquila-MPS and Aquila-L&P tariffs together?

The Commission can and should consider and determine whether to approve or reject the Aquila Networks-MPS tariffs filed on July 3, 2003.  The fact that the Aquila Networks-MPS and Aquila Networks-L&P tariffs were filed together makes no difference.  In fact, as discussed in response to question one, Aquila has filed separate testimony and accounting schedules that specifically set-out its justification of the proposed approximate $65 million rate increase for Aquila Networks-MPS.  The Commission has suspended those tariffs, and as discussed in Public Counsel’s response to question numbers one and two, the proposed rates and charges relating to Aquila Networks-MPS are set out on wholly different tariff sheets than the proposed rates and charges relating to Aquila Networks-L&P.

It is Public Counsel’s experience that in rate case proceeding, this Commission generally rejects a company’s proposed rate tariffs and informs the company if it files tariffs in compliance with the Commission’s Report and Order the Commission will approve those tariffs.  See: for example In the Matter of Laclede Gas Company’s Tariffs to Revise Natural Gas Rate Schedules, Case No. GR-99-315, 8 Mo. P.S.C.3d 436, 458 Ordered paragraphs 9 and 10:

9.
That Tariff No. 9900539 submitted on January 26, 1999, is rejected.

10.
That Laclede Gas Company is hereby directed to file revised tariff sheets with a thirty-day effective date in accordance with the findings of this Report and Order, which should include the increase to its revenue requirements of $11,240,000 and all other changes consistent with the order.

Finally, the Cole County Circuit Court’s Preliminary Order In Prohibition, only prevents this Commission from “acting or continuing to act to process or hear the rate application of Aquila in Case No. ER-2004-0034 insofar as said rate application or hearing concerns the service territories of St. Joseph Light & Power Co. . . .”  This order does not and should not prevent this Commission from processing Aquila’s rate case regarding its Aquila Networks-MPS service territory.

4.
Responses To The Preliminary Order In Prohibition are due by March 17, 2004, what procedure should take place in the meantime?

As noted in response to question 3, Public Counsel believes the Commission should proceed with the hearing regarding Aquila’s proposal to increase rates for Aquila Networks-MPS by approximately $65 million.

5.
What happens when the Commission issues an order in EM-2000-292 regarding the issues on remand?

The answer to this question turns on how the Commission decides the issues on remand.

If the Commission determines that the proposed merger between Aquila f/k/a UtiliCorp United, Inc. and St. Joseph Light & Power would be detrimental to the public interest,
 Aquila would have no right to continue to maintain a rate increase request for the St. Joseph Light & Power Co.  See: Section 393.190.1.  Aquila in that case would have the ability following rehearing to seek judicial review of the Commission’s decision but that decision would remain in force and effect under Sections 386.490.3 and 386.270 until it was reversed by a court at the conclusion of the judicial review process.

If the Commission determines that the proposed merger between Aquila f/k/a UtiliCorp United, Inc. and St. Joseph Light & Power would not be detrimental to the public interest and issues an order approving said merger, that order would be subject to judicial review.  But, pursuant to Sections 386.490 and 386.270 the order would be in force and effect unless found to be unauthorized by a court on review.  Thus, Aquila would be free to seek a rate increase for Aquila Networks-L&P.

However, the Commission’s decision on remand approving the merger of Aquila and St. Joseph Light & Power would not relate back and have retroactive effect.  Commission decision’s can only operate prospectively. Lightfoot v. City of Springfield, 236 S.W.2d 348, 353 (Mo. 1951).  Thus, the tariffs filed by Aquila in this proceeding to increase rates for Aquila Networks-L&P would have to be rejected.
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