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REPORT AND ORDER
Syllabus
This order denies Staff’s request that the Commission order Staff to investigate whether the Commission has jurisdiction regarding a proposed sale by Aquila Inc., d/b/a Aquila Networks – MPS, to Calpine Corporation, of Aquila’s remaining interest in Merchant Energy Partners Pleasant Hill, LLC (MEPPH), an unregulated subsidiary of Aquila, Inc.  MEPPH is the lessee/operator of a gas-fired electrical generating facility in Pleasant Hill, Missouri, known as the Aries Power Project (Aries).

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  In making this decision, the Commission has considered the positions and arguments of all of the parties.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Staff of the Missouri Public Service Commission filed a Motion to Open Case on November 14, 2003.   Staff requested that it be directed to investigate whether the Commission has jurisdiction with respect to the anticipated sale by Aquila, Inc., d/b/a Aquila Networks – MPS, to Calpine Corporation of Aquila’s remaining 50 percent ownership interest in Merchant Energy Partners Pleasant Hill, LLC (hereinafter, the “transaction”).

Aquila objects to Staff’s motion, arguing that the Commission does not have jurisdiction over the proposed transaction.  Aquila notes that MEPPH is an unregulated subsidiary of the company; MEPPH is also the lessee/operator of the gas-fired electrical generating facility in Pleasant Hill, Missouri, known as the Aries Power Project.  Aquila has entered into a Power Sales Agreement (PSA) with MEPPH.  The PSA is not part of the contemplated sale.  Aries is an exempt wholesale generator (EWG).  The power generated by Aries is sold exclusively in transactions at the wholesale level.  Aries is not in the regulated rate base of a utility subject to Missouri regulation.

The parties subsequently filed several rounds of pleadings regarding the Commission’s jurisdiction in this matter.
  On February 20, 2004, Aquila filed a Motion for Expedited Treatment, requesting that the Commission resolve this matter as soon as possible.  Aquila states that it filed the motion as soon as it could, given that the informal negotiations between Staff and Aquila concerning a possible settlement of this matter have just concluded without a mutually satisfactory resolution.  Aquila also indicates that the regulatory uncertainty created by Staff’s motion is preventing Aquila from accomplishing the proposed transaction and that this is harmful to the company’s efforts to obtain financial security by exiting the merchant energy business.  Aquila requests that if the Commission is going to schedule an on-the-record presentation, that it be scheduled for February 24 or February 25, 2004, during the time currently set aside for Aquila’s pending rate case in Case No. ER-2004-0034.  The Commission finds that Aquila’s motion for expedited treatment should be granted.

On February 23, 2004, the Commission issued an order scheduling an on‑the‑record presentation for February 24, 2004.  The Commission conducted the on-the-record presentation on that date as scheduled.  Staff, Aquila, and the Office of the Public Counsel participated in the proceeding.  Due to the highly confidential nature of the matters discussed, much of the proceeding was conducted during in camera, or closed, sessions.  During the proceeding, Aquila agreed to expeditiously review the transcript and file a notice regarding which parts of the transcript designated as highly confidential could be made public.  

Conclusions of Law
The Missouri Public Service Commission has arrived at the following conclusions of law.

Aquila is an electrical corporation as defined in Section 386.020(15), RSMo 2000, and, as such, is a public utility subject to the Commission’s jurisdiction pursuant to Chapters 386 and 393, RSMo.  Aquila provides electric service in and about Kansas City and St. Joseph, Missouri.

Aquila currently owns a 50 percent interest in MEPPH, the lessee and operator of the Aries Power Project.   MEPPH is an unregulated subsidiary of Aquila.  Aries is an exempt wholesale generator.  

Calpine Corporation owns the remaining 50 percent interest in MEPPH.  Calpine is not an entity regulated by the Missouri Public Service Commission.  Aquila contemplates selling its 50 percent interest in MEPPH to Calpine.

Staff’s suggestions as to how the Commission might have jurisdiction over the proposed transaction are extremely tenuous.  Neither Staff nor Public Counsel were able to clearly articulate any statutory authority under which the Commission could assert jurisdiction over the proposed transaction.  Instead, Staff largely focuses on the potential harm that could result if the Commis​sion does not have jurisdiction.  The potential harm includes, but is not limited to, concerns regarding future access to certain books and records, along with concerns over resource planning and cost issues. 

This proposed transaction is but part of a larger history involving the Aries facility.  Staff did not seek a determination that the Commission had jurisdiction when MEPPH and Aries were created.  Staff did not seek jurisdiction to approve the PSA between Aquila and MEPPH.
   Furthermore, Staff did not seek jurisdiction over the earlier transfer of 50 percent of Aquila’s interest in MEPPH to Calpine.  Thus, Staff has not sought to be, nor has the Commission been, involved with this series of transactions at any stage, other than the Commission’s limited involvement under Section 32(k) of the PUHCA.  The applicable law has not changed during this series of transactions, and there is no legal basis upon which to find jurisdiction now.  

The Commission is an administrative body of limited powers, and created by statute.  As such, the Commission has only those powers as are expressly conferred upon it by the statutes and are reasonably incidental thereto.  State ex rel. and to Use of Kansas City Power & Light Co. v. Buzard, 350 Mo. 763, 168 S.W.2d 1044, 1046 (1943); State ex rel. City of West Plains. v. Public Service Commission, 310 S.W.2d 925, 928 (Mo. banc 1958).  Although the Public Service Commission law is remedial in nature, and should be construed liberally, neither convenience, expediency nor necessity are proper matters for consideration in the determination of whether an act of the Commis​sion is authorized by law.  State ex. rel. Utility Consumers Council of Missouri v. Public Service Commission, 585 S.W.2d 41, 49 (Mo. banc 1979).

The Commission has reviewed the arguments of the parties, the relevant case law, and the statutes, along with the proposed transaction.  The Commission shares Staff’s concerns that resource planning be adequate.  Nonetheless, the Commis​sion finds that there is nothing in the statutes or case law that confers jurisdiction over the proposed transaction.  The Commission emphasizes that this decision is one based on the law, not upon policy considerations.  In making this determination, the Commission is not sanctioning or approving the proposed transaction.  The Commission recognizes that resource adequacy considera​tions are addressed in other forums, and the Commission reaches no conclusions regarding resource adequacy here.  As noted by Staff, there may be questions regarding resource adequacy that Aquila will have to answer in some other proceeding in the future.  Since it has no jurisdiction over the proposed transaction, the Commission will deny Staff’s motion and will close this case.

IT IS THEREFORE ORDERED:
1. That the Motion for Expedited Treatment, filed by Aquila Inc., d/b/a Aquila Networks ‑ MPS, on February 20, 2004, is granted.

2. That no later than March 1, 2004, Aquila Inc., d/b/a Aquila Networks ‑ MPS, is directed to file either (1) a notice regarding which portions of the transcript currently designated as highly confidential may be made public; or (2) a statement indicating when Aquila expects to file the required notice. 

3. That Staff’s Motion to Open Case is denied and this case is dismissed.

That this Report and Order shall become effective on March 7, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Murray and Clayton, CC., concur.

Gaw, Ch., dissents, with separate

dissenting opinion to follow.

Dated at Jefferson City, Missouri,

on this 26th day of February, 2004.
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� The pleadings and the transcript contain much information that the parties have designated as “highly confidential.”  This order, however, includes only public information.


� The Commission did make certain determinations regarding the PSA pursuant to Section 32(k) of the Federal Public Utility Holding Company Act.
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