BEFORE THE PuBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of the Missouri )
Highways and Transportation Commission For a ) Case No. EO-2012-0441
Change of Electrical Supplier. )

STAFF’S RECOMMENDATION TO AUTHORIZE CHANGE OF SUPPLIER

COMES NOW the Staff of the Missouri Public Service Commission, and for its
recommendation that the Commission authorize the electrical supplier to the signal light on the
north side of the US 160 overpass at Interstate 44 be changed from Ozark Electric Cooperative,
Inc. to City Utilities of Springfield, as requested by the Missouri Highway and Transportation
Commission, states:

1. Staff in its Memorandum, attached hereto as Appendix A, recommends the
Commission approve the Missouri Highway and Transportation Commission’s application for a
Commission order to change the electrical supplier to the westbound ramp signal light on the
north side of the highway interchange at Interstate highway 44 and US highway 160 from Ozark
Electric Cooperative, Inc. to City Utilities of Springfield.

2. Sections 91.025 and 394.315, RSMo.,* give the Commission jurisdiction over
municipal utilities and rural electric cooperatives, respectively, to order a change to the supplier
of electricity to a structure “on the basis that it is in the public interest for a reason other than a
rate differential.”

3. It is the opinion of the Office of the Staff Counsel that a prerequisite to the
Commission ordering a change in the supplier of electricity to a structure is that the new supplier

must be able to lawfully serve that structure. See Union Electric Company v. Platte-Clay

! Statutory references are to RSMo. 2000, unless noted otherwise.



Electric Cooperative, Inc., 814 S.W.2d 643, 646, (Mo. App. 1991) (citing Union Elec. Co. v.
Cuivre River Elec., 726 S.W.2d 415, 417 (Mo.App.1987)) where the court said,

The court stated, “under [394.315 RSM0.1982] the [PSC] is vested with
jurisdiction over electric cooperatives only in those limited circumstances
where both the cooperative and an electric corporation have concomitant
rights to serve the same area.”

4. As explained in the following, it is the opinion of the Office of Staff Counsel that
the most compelling interpretation of Subsection 386.800.1, RSMo., is that a city may not serve
beyond its corporate boundaries unless it could have lawfully done so before July 11, 1991, or
was already serving the structure before July 11, 1991.> The controlling law is Subsection
386.800.1, RSMo., which took effect with Section 386.800, RSMo., on July 11, 1991.

5. Subsection 386.800.1, RSMo., provides:

386.800. 1. No municipally owned electric utility may provide electric
energy at retail to any structure located outside the municipality's
corporate boundaries after July 11, 1991, unless:

(1) The structure was lawfully receiving permanent service from
the municipally owned electric utility prior to July 11, 1991; or

(2) The service is provided pursuant to an approved territorial
agreement under section 394.312;

(3) The service is provided pursuant to lawful municipal
annexation and subject to the provisions of this section; or

(4) The structure is located in an area which was previously served
by an electrical corporation regulated under chapter 386, and
chapter 393, and the electrical corporation's authorized service
territory was contiguous to or inclusive of the municipality's
previous corporate boundaries, and the electrical corporation's
ownership or operating rights within the area were acquired in total
by the municipally owned electrical system prior to July 11, 1991.

2 Staff addressed this issue recently in the context of a territorial agreement in the recommendation it filed on
October 4, 2011, in the case styled In the Matter of the Application of Black River Electric Cooperative and the City
of Fredericktown, Missouri, for Approval of a Written Territorial Agreement Designating the Boundaries of Each
Electric Service Supplier Within a Portion of Madison County, Missouri, Case No. EO-2012-0047.



In the event that a municipally owned electric utility in a city with
a population of more than one hundred twenty-five thousand
located in a county of the first class not having a charter form of
government and not adjacent to any other county of the first class
desires to serve customers beyond the authorized service territory
in an area which was previously served by an electrical corporation
regulated under the provisions of chapter 386, and chapter 393, as
provided in this subdivision, the municipally owned utility shall
apply to the public service commission for an order assigning
nonexclusive service territories. The proposed service area shall be
contiguous to the authorized service territory which was previously
served by an electrical corporation regulated under the provisions
of chapter 386, and chapter 393, as a condition precedent to the
granting of the application. The commission shall have one
hundred twenty days from the date of application to grant or deny
the requested order. The commission may grant the order upon a
finding that granting of the applicant’s request is not detrimental to
the public interest. In granting the applicant's request the
commission shall give due regard to territories previously granted
to other electric suppliers.

6. The Legislature passed Section 386.800, RSMo., following the Missouri Southern
District Court of Appeal’s June 21, 1990, opinion in Associated Electric Cooperative, Inc. v. City
of Springfield, 793 S.W.2d 517, (Mo. App. 1990). In that case the Southern District held that the
City of Springfield, governed by a city charter, could lawfully provide retail electric service
beyond its corporate boundaries. Thus, Section 386.800, RSMo., limited the City of
Springfield’s authority to provide retail electric service beyond its corporate boundaries, as well
as those of other municipalities.

7. Staff requested an extension of time to file its recommendation because the signal
light in question is beyond the corporate limits of the City of Springfield, and Staff did not have
support then to show the City of Springfield could concomitantly serve the light. As explained
following, it does now.

8. The City of Springfield, operating as City Utilities of Springfield, has a map on its

website titled, City Utilities Service Territory.” A copy of that map is attached as Schedule 2,



Appendix A. In the legend for the map an outer boundary is labeled, “1942 Missouri PSC
Electric Boundary.” Staff inquired of City Utilities for the basis for its assertion it may lawfully
serve the signal light in question. Counsel for City Utilities responded that its boundary is that of
Springfield, Gas and Electric Company which the City of Springfield acquired, but that he did
not have an approved map or other authority to provide.

9. The City of Springfield apparently acquired Springfield, Gas and Electric
Company in 1945. See In the Matter of the Application of the City of Springfield,
27 Mo.P.S.C. 137, decided March 19, 1945, In the Matter of an Investigation of the Disposition
by Springfield Gas and Electric Company of all of its works and system to the City of Springfield,
Missouri, 27 Mo.P.S.C. 167, decided April 4, 1945, and In the Matter of the Application of the
City of Springfield, 27 Mo.P.S.C. 187, decided August 4, 1945. Copies attached.

10. In his dissent in In the Matter of the Application of the City of Springfield,
27 Mo.P.S.C. 137, Commissioner Wilson described Springfield, Gas and Electric Company’s
service area as “an area of eight miles beyond the city limits in all directions according to the
map filed with this Commission by the Springfield, Gas and Electric Company.” Id. at 146.
Further, in 1939 the Commission granted Springfield, Gas and Electric Company a certificate of
convenience and necessity in an area surrounding, but outside the city limits of Springfield in the
case In the Matter of the Application of Springfield Gas and Electric Company,
24 Mo.P.S.C. 395, decided January 31, 1939. While the Report and Order in that case
incorporates a map of that area by reference, it is not published in the Commission’s reports.
The Commission described the map as follows:

A map is attached to the application, marked Applicant’s Exhibit “B,”
which shows in detail the area in which the applicant now seeks blanket authority

to construct, maintain and operate electric lines as the public convenience and
necessity may require. This exhibit shows that the area for which the certificate is



sought extends from the city limits of Springfield for varying distances of
approximately from five to ten miles.

Although it was unable to locate the map from the 1945 acquisition case, Staff today located the
map from the 1939 certificate of convenience and necessity case. The portion of that map
showing Springfield, Gas and Electric Company’s authorized service area is attached as
Appendix “B.” The signal light in question lies within Springfield, Gas and Electric Company’s
authorized service area shown on that map.

11.  The Missouri Highway and Transportation Commission has stated to Staff it is
seeking this change in supplier to the signal light because it desires to consolidate the electrical
supplier to the signal lights and lighting for the new and existing apparatus at the intersection of
the US 160 overpass at Interstate 44 as part of a project to upgrade the overpass, ramps and
signals and lighting at this intersection.

12. Based on the foregoing Staff recommends that the Commission find that it is in
the public interest for a reason other than a rate differential to authorize the electrical supplier to
the signal light on the north side of the US 160 overpass at Interstate 44 be changed from
Ozark Electric Cooperative, Inc. to City Utilities of Springfield, as requested by the
Missouri Highway and Transportation Commission.

13. Neither Ozark Electric Cooperative, Inc. nor City Utilities of Springfield are
required to provide annual reports or assessments to the Commission.

WHEREFORE, Staff recommends that the Commission grant the application of the
Missouri Highways and Transportation Commission and authorize the electrical supplier to the
signal light on the north side of the US 160 overpass at Interstate 44 be changed from

Ozark Electric Cooperative, Inc. to City Utilities of Springfield.



Respectfully submitted,

/s/ Nathan Williams
Nathan Williams
Deputy Counsel
Missouri Bar No. 35512

Attorney for the Staff of the

Missouri Public Service Commission
P. O. Box 360

Jefferson City, MO 65102

(573) 751-8702 (Telephone)

(573) 751-9285 (Fax)
nathan.williams@psc.mo.gov

CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing have been mailed; hand-delivered,
transmitted by facsimile or emailed to all counsel of record this 13" day of August 2012.

/s/ Nathan Williams
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MEMORANDUM

TO: Missouri Public Service Commission Official Case File
Case No. EO-2012-0441, Application of the Missouri Highways and
Transportation Commission Requesting Authorization For a Change in
Electric Service Providers

FROM: Alan J. Bax, Energy Unit — Engineering Analysis

Energy Unit / Date Staff Counsel’s Office / Date
SUBJECT:  Staff Recommendation to Approve Application
DATE: August 13, 2012

STAFF RECOMMENDATION TO APPROVE APPLICATION

The Staff of the Missouri Public Service Commission (“Staff”’) recommends the
Missouri Public Service Commission (“Commission”) approve the Application of the
Missouri Highways and Transportation Commission (“MHTC”) for a change in electric

service providers as being in the public interest for reasons other than a rate differential.

OVERVIEW

On June 28, 2012, MHTC, through the Missouri Department of Transportation
(“MoDOT”), filed an Application with the Commission seeking approval to change the
provider of electric service to the westbound ramp signal light on the north side of the
interchange at Interstate 44 and US Highway 160 near Springfield, Missouri. Ozark
Electric Cooperative, Inc. (“Ozark™) currently provides electric service to this signal
light, which is located outside the city limits of Springfield, Missouri. City Utilities of
Springfield (“CU”), the municipal electric service provider primarily for the city of
Springfield, Missouri, is the current electric service provider to the eastbound ramp signal

and lighting on the south side of this interchange, which is located within the city limits
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of Springfield, Missouri. MHTC states that MoDOT is replacing the bridge and ramps as
part of an upgrade project to this interchange. In the Application, MHTC says MoDOT
will be installing a permanent metal post and mast arm signal in the place of the current
span wire signal and desires to have a single electric service provider to the signal lamps
on each side of the new interchange. MoDOT wishes to consolidate electric service with
CU. The Application includes a letter from Ozark addressed to MoDOT in which it
states that it does not oppose the request.

On June 29, 2012, the Commission issued an Order making Ozark and CU parties
to this case, and directing both Ozark and CU to file an Answer to the Application by
July 27, 2012. Ozark filed an Answer July 19, 2012, in which it confirmed its non-
opposition to MHTC’s request. CU filed its Answer July 23, 2012, in which it
recommends the Commission approve MHTC’s request. The Commission also ordered
the Staff to file a recommendation regarding MHTC’s Application by August 3, 2012.
On August 3, The Staff requested, and was granted, a one-week extension to file its
Recommendation

Neither Ozark nor CU is required to file annual reports or pay assessment fees
with the Commission. Staff is not aware of any pending or final unsatisfied decision
against either Ozark or CU from any state or federal court involving customer service or
rates within three years of the date of this filing.

DISCUSSION

Ozark has provided electric service to the westbound ramp signal at this
intersection of Interstate 44 and US Highway 160 since September 2000. A map

illustrating Ozark’s distribution system in the immediate area, in addition to the location
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of the current ramp signals on either side of Interstate 44 at the intersection of Hwy 160
and Interstate 44, is attached as Schedule 1. Ozark says it was approached by MoDOT in
March 2012 with its intent to upgrade the signals and lighting at this intersection in
connection with an upgrade project. At this time, MoDOT relayed to Ozark its desire to
have CU provide electric service both to the new and the existing signals and lighting and
have Ozark’s existing service to the westbound ramp signal removed. Being able to
provide such service, Ozark asked as to why MoDOT wished to retire its service.
Reportedly, MoDOT has a contract with CU in which MoDOT receives free electric
service to signals inside the city limits. It was MoDOT’s intention to consolidate the
electric service provided to both the existing and revamped signals on either side of
Interstate 44 from CU’s power source located in the southwest quadrant of this
intersection and remove Ozark’s existing service and associated equipment.

Attached as Schedule 2 to this recommendation is a map depicting CU’s self
described service territory, available on its website. This map indicates an available
service territory that encompasses an area greater than the current Springfield city limits,
an area that stretches into greater Greene County. This is an illustration of the service
territory purchased by the City of Springfield in 1945 from Springfield Gas and Electric,
a private company.

Both Ozark and CU have resources nearby capable of meeting MoDOT’s stated
desire to consolidate the electric service to the ramp signals on either side of Interstate 44
at this intersection to one electric service provider. MoDOT prefers to consolidate with
CU rather than Ozark. With its power source currently located within the city limits on

the southwest corner of this intersection, CU could provide service to both the new and
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existing signals and lighting on either side of this intersection upon MoDOT completing
its project upgrade. Although the Application includes the phrase “in an attempt to work
out service problems”, it is Staff’s understanding that no service problems exist between
MoDOT and Ozark. Consolidating electric service with one provider is usually a
desirable outcome and typically is considered to be in the public interest, a commendable
goal. In this case, despite the possibility that a rate differential exists, the request to
change electric service providers overall appears to be in the public interest for other
reasons than a rate differential.

CONCLUSION

The Staff recommends the Commission approve the Application of the MHTC for
a change in electric service providers for the existing westbound lamp signal located on
the north side of the intersection of Highway 160 and Interstate 44 from Ozark to CU as
being in the public interest for reasons other than a rate differential as required by
Sections 393.106.2, 394.315.2 and 91.025.2 RSMo 2000. The Application meets the
filing requirements of 4 CSR 240-2.060 and 4 CSR 240-3.140.

In this case, the desire of MoDOT to consolidate the electric service provided to
the signal lamps and lighting on both sides of this intersection with one electric service
provider is reasonable. Both Ozark and CU have resources nearby that are sufficient to
provide desired service to MoDOT following the completion of an anticipated project to
upgrade this intersection. Commission approval is necessary to allow Ozark or CU to
provide electric service to existing structures currently being served by the other on either
side of this intersection. Thus, MHTC, on behalf of MoDOT, has requested CU be

approved as the sole electric service provider to new and existing apparatus on either side
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of this intersection following completion of the associated ramp upgrade project. Ozark
has stated it does not oppose this request as long the request and change is not based upon
any problem with its current service to the westbound ramp signal at this intersection. No

problems were mentioned by MHTC in its Application.
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Commission for Change of Electric
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AFFIDAVIT OF ALAN J. BAX

STATE OF MISSOURI )
) ss
COUNTY OF COLE )

Alan J. Bax, of lawful age, on oath states: that he participated in the preparation
of the foregoing Staff Recommendation in memorandum form, to be presented in the
above case; that the information in the Staff Recommendation was given by him; that he
has knowledge of the matters set forth in such Staff Recommendation; and that such

matters are true to the best of his knowledge and belief.

Alau J. Bax
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In the matter of the épplication of the CITY OF SPRINGFIELD,

MISSOURI, a municipal corporation, for an order authorizing
it immediately upon its acquisition of all of the commeon stock
of Springfield Gas and Electric Company to cause said Spring-
field Gas and Electric Company to be dissolved and liquidated
and its net assets and properties to he conveyed, transferred
and distributed to the City of Springfield, Missouri, as the
holder of all of the cornmon stock of said Company, and per-
mitting said Springfield Gas and Electric Company to cease-
operation as a public utility,

»

Case No. 10,614
Decided March 19, 1945
{Wilson, Commissioner, dissenting)

Certificate of Convenience and Necessity, §881. In a proceeding to determine
the sale of publie utility properties to a munieipality, the Commission
stated that preferred stoekholders, who under the instrument ereating such
stock were permitted to vote only in ecase of dividend default, were not
entitled to vote on the question of the sale of the properties of such
eompany where no such default was alleged or proved.

Certificate of Convenience and Necessity, §81. Preferred stoekholders not
entitled to vote on the sale of public utility properties are not en-
titled to object to the proposed sale on the ground that the proposed sale
has not been voted on by the shaveholders pursuant to Section 72, General
and Business Corporation Law, 1943,

Certificate of Convenfence and Necessity, §81.2—Security Issues, §79, The
dissolution of a public utility corporation as a means to effect the trans-
fer of its properties to a munieipality is not a dissolution within the
usual meaning of the words, and preferred stockholders of the utility
are entitled to receive the call price for their stock rather than the liqui-
dating price.

Depreciation, §36. Although it is contributed by customers, no part of the
depreciation reserve of a publie utility belongs to the customers.

Certificate of Convenience and Necessity, §7, §81. The Commission has
jurisdiction to determine the public interest involved in the passing of
title to properties from a publie utility to a municpality.

Certificate of Convenience and Necessity, §8, §18. A city was found to
be able lawfully fo operate properties of a public utility nature located
outside of its municipal limits, where the properties were heing operated
as a unit and where the properties located outside of the city were only
a small portion of the entire operation and were operated incidentally to
the properties within the city.

= = R OO
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7 Certificate of Convenience and Necessity, §31—Seeurity Yssues, §75. A city
was authorized, upon acquisition of all the common stock of a utility
operating therein, to cause said utility company to be dissolved and its
assets to be transferred to the city and to permit said company to cease
operating as a public utility, all conditiened upon the preferred stock
being called and paid off at the call rate, plus acerued dividends.

APPEARANCES:

Ted Beezley and Robert B. Fizzell for City of Springfield.

Arch A. Johnson and Sem M. Wear for Springficld Gas and
FElectric Co.

M. B. Lightfoot for Taxpayers League and in his own behalf,

Ted Hutchens for Springfield Chamber of Commerce and
Springfield Industrial Comrmittee.

John P. Randolph, Wm. C. Ross and R. E. Duffy for the Com-
mission.

REPORT AND ORDER OF THE COMMISSION
BY THE COMMISSION: -

‘'The above caption is the caption of the appleation filed by the
City of Springfield in this case. It expresses the purpose and
prayer of said application so well that a detail of the application
is wholly unnecessary, but references to its allegations will be
‘hereinafter made as may be necessary to a full understanding of
the application. ‘ .

We will first identify the ecorporations concerned and designate
abbreviated names for each and sketch the plan involved.

The Springfield Gas and Electric Company, hereinafter called
the Springfleld Company, is a public utility corporation organized
and existing under the laws of the State of Missouri, with is princi-
pal office at Springfield, Missouri, All of its common stock
consisting of 50,000 shares, without par value, is held and owned
by Federal Light and Traction Company, hereinaflter called Federal,
a corporation duly organized and existing under the laws of the
State of New York and haviog its principal office in New York
City in the last named state. The City of Springfleld, Missouri,
hereinafter called City, is a municipal corporation of Missouri, that
is: it is a city of the second class and operates under the general
laws of the State of Missouri applicable thereto. This City and
its inhabitants are served by the Springfleld Company with elec-
tricity, gas, bus transportation and steam heating, and the in-
habitants of certain surrounding territory outside the corporate
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limits of the City are served by said Springfield Company with
electricity and gas. The City desires to acquire all the facilities
of the Springfield Company so used in said service and to there-
after operate the same in the same service, The plan of accomplish-
ing this end, as set forth in the application, is for the City to pur-
chase all said common stock in the Springfield Company from the
Federal, which owns it, and simultaneocusly with its acquisition, to
cause the Springfield Company to be dissolved and Hquidated,
its bonds and other obligations to be paid, its preferred stock to be
retired and all the net assets and properties (including of course
the utility facilities) will be conveyed and transferred to the City,
whereupon the.Springfield Company will be permitted to cease
operation as a public utility.

This application was heard before all members of this Com.
mission on Wednesday, March 7, 1945, at 1:30 P. M., after due
notice to all interested parties. At said hearing, the City was
represented by its Mayor and by Counsel. The Springfield Com-
pany filed an acknowledgment of service of notice of the filing of
the application and disclaimed all interest therein, Greene County,
Missouri, by members of the County Court and its Prosecuting
Attorney filed an acknowledgment of a notice of the hearing,
entered its appearance, specifically consented that the application
may be heard, tried and determined by this Commission, and
waived any and all objections to any order that may be made by
this Commission. Mr. M. D. Lightfoot appeared for himself as a
consumer, and a Taxpayers League, and, while favoring the
granting of the application ag asked, poirited out that the consumers
have contributed the depreciation reserve which should be under
the authority of this Commission until it be found out whether
or not that should revert to the ratepayers who paid it in or whether
it should remain in the pocket of the Company. Mr. Ted Hutchens,
Chairman of the Industrial Committee of the Chamber of Com-
merce of Springfield, adopted on behalf of his Committee the sug-
gestions of Mr, Lightfoot.

A written protest was filed on behalf of Anna L. Graves and
13 other preferred stock holders, Series A, of the Springfield Gas
and Electric Company, acting on behalf of themselves and for
all other owners of preferred stock Series A, This protest called
attention to Section 72 of the General and Business Corporation
Law of Missouri enacted in 1943, and urged that under its terms,
no corporation could sell all or substantially all of its property
and assets, where such sale is not made in the usual and regular
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course of business, except in the manner therein set forth; that,
among other things, said statute provided that the Board of Di-
rectors of the Springfield Company should first have adopted a reso-
lution recommending such sale and directing the submission thereof
to the vote of the shareholders entitled o vote thereat; that no such
resolution has been made nor has the proposition been submitted
to a vote of the shareholders, including the protestants and others
similarly situated, and that such sale has not been authorized by
at least three-fourths of the outstanding shares entitled to vote
thereon as required by the statute mentioned,

In this proiest, the protestants further called attention to the
fact that their preferred stock, Series A, par value of $100.00 per
share is redeemable only at the call price of $115.00 per share
instead of at the liquidating price of $100.00 per share. . Their
protest further charged that the City and the Federal, if permitted
by this Commission, intends to and will attempt to retire the stock
owned by the protestants and others at a liquidating price of
$100.00 per share; that by reason of the favorable dividend rate
of $7.00 per share, such preferred stock has commanded a high
market value; and that many of these protestants have paid as
high as $112.00 per share for their stock, and to permit retirement
of such stock at less than $115.00 per share would work a great
hardship and fraud upon protestants, which would constitute a
confiscation of their property. The protestants in their written
protest particularly called attention to the coniract between the
City and Federal in which it is provided that

“there shall be deducted from such purchase price of $6,750,000.00 an
amount equal to the preferred stock then outstanding and the first
mortgage bonds then outstanding at the par and principal amounts
thereof respectively, together with the then applicable additional ecail
prices unless prior thereto an order shall have been made by competent
authority permitting or reguirving redemption of such securities without
the payment of premivm in which latter case the deduction shall be in
an amount in aceordance with such order.”

The protestants prayed that the application not be approved
unless and until the said laws of the State of Missouri applicable
to the sale and purchase of the property and assets of the Spring-
field Gas and Electric Company be complied with and that the
Commission make no order depriving the protestants and other
owners of stock of their lawful rights as above set forth.

It was admitted at the hearing that much of this preferred
stock, Series A, had been purchased by the protestants and other
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holders at prices ranging from $108.00 to $112.00 per share. The
City stated that in making the settlement with the Federal Com-
pany it intends to withhold the price of $115.80 per share of all
the outstanding preferred stock, but it would leave the question of’
whether the price of $115.00 or $100.00 per share was the applicable
price for future determination. Attorneys for protestants inter-
preted this to mean further litigation.

At the hearing, the plan for the purchase of this common stock
by the City from Federal was shown in evidence, together with
Exhibit B, which is a copy of the very recent opinion of the
Supreme Court of Missouri, in Case No. 39356, entitled City of
Springfield, Appellant vs. Harry Monday et al., Respondents, not
vet officially reported®. The legal right of the City to use this
method of acquiring said public utility property (that is, by
purchasing the common stock of the Springfield Company and
causing said Springfield Company to be dissolved and liquidated
and the net assets and properties to be conveyed, transferred and
disiributed fo the City} has been adjudicated, determined and
approved by the Supreme Court of Missouri in this case. The legal
right of the City to issue its public utility revenue bonds to finance
such acquisition was also approved in this case,

There were also introduced in evidence Exhibit A, which is
the contract between the City and Federal, and Exhibit D, which
is the authoritative ordinance of the City supporting all such
matters. -Fxhibit C was also filed in the case. It is the waiver etc.
of Greene County, Missouri, previously mentioned. There was
also introduced in evidence Exhibit E which is an extract from the
Articles of Agreement of the Springfield Company dated April 17,
1927 and recorded in the Office of Recorder of Deeds of Greene

.County on the same day in Book 514 at Page 344. It provides that

such preferred stock may be redeemed in whole or in part on any
date fixed for the payment of dividends at a redemption price of
$115.00 per share {with other provisions unnecessary to notice]),
and in the event of a dissolution, litigation, or winding up of the
corporation, whether voluntary or involuntary, the redemption
rate for the retirement of such stock is $100.00 per share.

[1, 2] It also provides that the common stock shall have ex-
clusive voling powers, and that the preferred stock shall have no
right to vote at any time at any meeting of the stockholders or
election of the corporation or otherwise to participate in any action
taken by the corporation or the stockholders, except as therein

*185 5. W. (2d) 783—E4d.
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otherwise specifically provided or as required by law. The law
does not appear to confer voting privileges upon preferred stock-
holders unless the instrument creating them does so, and the only
exception provided later in the instrument is that if, and as often
as, two quarterly dividends payable on the preferred stock shall
be in default on the preferred stock, that immediately upon the
happening of such event and until such default and subsequent de-
faulis have been made good, the entire voting power for the
election of directors shall become and remain vested exclusively
in the préferred stock, and if defaulted dividends shall thereafter
be paid, the entire voting power for the election of directors shall
again be vested in the common stock. The protestants neither
alleged or proved any existing defaults. Thus, it appears these
preferred stockholders are not entitled to vote upon the gquestion
of the sale of the company’s property, and are not under the pro-
tection vouchsafed to “shareholders’ under said Section 72. This
disposes of protestants’ first point.

[3] As to protestants’ second point. They charged that
the City and Federal plan to pay off these preferred stockholders at
the liguidating rate of $100.00 per share when they should be en-
titled to be paid on the basis of the call rate or $115.00 per share.
The question of public interest is, however, involved in the re-
tirement of the preferred stock. In the usual or normal sale of
public utility properties, the parties involved are utilities and the
liguidation of outstanding securities of the vendor is treated as
a call in the manner provided in the securities outstanding. The
Supreme Court in the Springfield case, supra, has pointed out that
the digsolution and liguidation of the company is the method by
which the title to the property may be transferred from the
Springfield Company to the City. Since the dissolution and ligui-
dation is to be used as a means of the iransfer of the property, it
is not a normal dissolution and liquidation as the term is ordinarily
used. In this case due to the peculiar circumstances resulting from
a sale of a utility corporation o a municipality, it is necessary that
the corporation be dissolved, and to this extent we are of the
opinion that a dissolution which may result is not a dissolution
as this term is generally used, and for that reason, we are of the
opinion that the preferred stockholders should receive for their
stock $115.00 per share which is the call price, and our order will
be so conditioned.

[4] The point made by the others who appeared is not
sufficient to require a denial of the prayer of this application.
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These others, definitely, did not wish any such result. Their idea
that any part of the depreciation reserve, although contributed by
the customers, belongs.to such customers, is contrary to the law as
expressed by our Supreme Court in State ex vel. Empire District
Flectric Co. vs. Public Service Comm., 100 SW (2d) 509; 16
P.U. R. 437. o

On March 7, 1945, this Commission ordered the Springfield
Company to reduce its gross operating revenues in the electric and
gas departments for the year 1945 at the rate of $28,000 per month
($25,000 electric and $3,000 gas) for the period in 1945 during
which the Company shall own and operate electric and gas
properties by credits to customers to be made in the same manner
as used by the Company in the 1944 reductions. During the
hearing in this matter, the attention of the Mayor of the City of
Springfleld was called to the fact that this reduction had been
ordered, and he was asked whether the City would make these
reductions and refunds if the Springfield Company would not have
time to compute the reductions and to make the refunds before the
consummation of this sale, if it should be consummated. The
Mayor replied that this deduction would be made from the purchase
price in settling with the Federal and that the City would make the
refund to the customers in the manner required by the Order,

{5] Our Supreme Court in the Springfield Case, supra, has
covered about all the law which attends this case and has left very
little, if anything, for us to determine except, of course, the juris-
diction to determine whether or not it is in the public interest, or
whether or not it is deterimental to the public interest, for these
utility properties to pass from the Springfield Company to the City
and that the Springfield Company be permitted to cease operations
upon the consummation of the plan. The best legal authority for
the City to dissolve and to liquidate the corporation in order to
obtain the property comes from the Supreme Court in this Spring-
field case. The Springfield Company intends to comply with the
statutes and laws of Missouri in accomplishing the dissolution.
1t is within our jurisdiction to determine the public interest in-
volved in the passing of title to the properties from the Spring-
field Company to the City, This will next have our atention.

It was shown in evidence that if the City obtains and operates

‘the property as a municipal plant, it will escape large sums of.

taxation which the present operating utility is required to pay to
the United States in the way of income and other taxes as well as
state, county and school taxes. The Mayor, and one member of
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the Council, testified further that in their opinion they could reduce
rates to all consumers in the city below the present rates, even
after the reductions required by the Commission, and could
furnish lower rates to the consumers than could a utility, which
is subject to all the taxation and regulations which obtain, It was
further shown that it was the purpose of the City to ernploy all
persons now employed by the Springfield Company which now
operates the property and that all of such employees have been
advised that they will be retained. It was further shown that the
present employees have operated the Springfield Company in a
highly satisfactory manner, and have rendered prompt, efficient
and adequate service, and that the same operators and employees
can do the same thing when working for the City if it obtains the
property and operates it. The City officers also further testified

that it was their purpose when changes, if any should oceur in the

present personnel as above mentioned, to employ other capable and
competent persons for their places. There was further testimony
to the effect that some industries have refused to Iocate in Spring-
field for the sole reason that they could not operate under the high
rates which the said utility (the Springfield Company) has re-
quired,

Before the matter of municipal ownership proceeded very
far, the Chamber of Commerce and 35 other civic organizations of
the City were invited to send two delegates to a meeting to discuss
the entire matter. As a result of that meeting, a smaller com-
mittee composed of nine persons was constituted and has been an
advisory committee for the Mayor and City Couneil throughout
all the time that municipal ownership has been under consider-
ation by the City. It is the purpose and hope of the City that
legislation may be obtained to give such an advisory committee a
legal status. The character and prominence of these nine mem-
bers. who have been serving, and now constitute the advisory
committee, was shown in evidence, although it was shown that
only one of them has had any previous experience in operating a
utility.

In this case, the consumer and the investor will have the same
incentive fo secure successful operation of the plant, the consumer
because he will be interested in good service at the lowest possible
price, and the investor because it is only from the proceeds of a
successful operation that he will have any assurance of the security
of his investment, since no inferest or principal retirement can
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come from any source except from the revenues derived from the
" operation of the utility properties.

[6] There was a question raised at the hearing as to whether
or not the City of Springfield upon acquisition could lawfully own
and operate the electric and gas properties located ouiside the
corporate limits of the City. Certain small parts of the electric and
gas properties proposed to be acquired by the City of Springfield
are located outside the corporate limits of the City. However, the
" evidence shows that the electric and gas properties located outside
the City limits are relatively small in amount. The operation of
these properties outside the City limits is incidental to the operation
of the principal parts of the systems located inside the City.
Service is supplied exclusively from the plants located inside the
City. The entire properties both inside and ouiside the City are
operated as a unit. We are of the opinion that under the facts and

cireumstances in this case, the City of Springfield can lawfully

own and cperate that part of the properties located outside the City
limits so long as it operates the entire gas and electric properties
primarily for the purpose of supplying electricity and gas for its
own needs and the needs of its inhabitants and is incidentally
selling surplus eleciricity and gas to nonresidents without im-
pairing the usefulness of its gas and electric properties for said
primary purpose. We are supported in this conclusion by the
Supreme Court’s holding in Speas vs. K. C., 329 Mo. 184, 44 S. W.
(2d) 108, and the Springfield case, supra. Also subparagraphs 37
of Sec. 6609 and Sec. 7787, R.S. Mo. 1939. '

[T} From the evidence adduced, this Commission is of the
opinion and finds that it is not detrimental to the public inferest
for the City immediately upon its acquisition of all of the com-
mon stock of the Springfield Company to cause said Springfield
Company to be dissolved and liquidated and its net assets and
properties to be conveyed, transferred and distributed to the City
and permitting said Springfield Company to cease operation as a
public utility, all conditioned upon the preferred stock being called
and paid off at the rate of $115.00 per share, plus all acerued and
unpaid dividends, if any, or such sums be made available to such
preferred stockholders by deposit thereof, as set forth in said
Exhibit E. :

Entertaining these views,

1t is, therefore, :

Owrdered: 1. That if the City of Springfield shall’ hereafter acguire all

the common stock of the Springfield Gas and Electric Company (a corporation),
then and in that event permission i$ hereby granted to dissolve and to liqui-
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date the Springfield Gas and Blectric Company and its net assets and proverties
to be conveyed, transferred and distributed to the City of Springfield, Mis-
souri, as the holder of all of the common stock of said Company, from and
after which the said Springfield Gas and Electric Company shall cease to
operate as a public utiliby and ils certificate of convenience and necessity,
granted by this Commission, shall thereby cease and come to an end, all
upott the condition that the preferred stock shall be ealled and paid off at the
rate of $115.00 per share, plus all acerued and unpaid dividends, if any, or
that such sums be made available to such preferred stockholders by deposit
thereof as set forth in Exhibit I proffered in this case.

Ordered: 2, That this report and order shall be in effect on March 24,
1945, and that the Seeretary of the Commission shall forthwith serve certified
copies of same upon all interested parties.®

Wirriams, Chr., Henson, and Arexs, CC, Concur, WiLsox, C.,
dissents in separatie opinion,

DissenNTING OPINION

The application in this case seeks an order of this Com-
mission approving the transfer of all of the physical properties of
Springfield Gas and Electric Company to the city of Springfield,
Missouri and the discontinuance of operation by the company as a
pubklc utility and the dissolution of the corporation.

This case, in my opinion, is one of considerable importance,
involving the utility properties in the fourth largest city in the
State and the electric, gas and transportation services to the city
of Springfield’s more than sixty-thousand inhabitants and electric
service to others within an area of eight miles beyond the city
limits in all directions according to the map filed with this Com-
mission by the Springfield Gas and Electric Company. In de-
termining whether the proposed transfer should be approved, the
issue before this Commission is whether or not such a transfer
would be in the public interest. That question must be decided upon
the record that is before the Commission and upon the law con-
tained in the applicable statutes and the adjudicated eases.

Although the Supreme Court of Missouri has recently held
that the city of Springfield may issue public utility revenue bonds
for the purchase of the common stock of the Springfield Gas and
Electric Company from the Federal Light & Traction Company,
City of Springfield, Missouri, Petitioner, Appellant vs. H arry Mon-
day, et al., Respondents, No. 39,356 (unpublished), **the Court did

*See report and order of August 4, 1945 reported herein,
**+185 5.W. (2d) 788—Ed. .
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not hold that the City can operate as a public utility outside the
city limits, and that conclusion does not follow as of course. Under
the most recent decision of the Supreme Court of Missouri upon
this subject, Taylor vs, Dimmitt, 336 Mo. 330, 78 S.W. (2d) 841,
decided in 1934, which case hag never been criticized or overruled,
I am of the opinion that the city of Springfleld cannot lawfully
serve the electric and gas customers located outside the corporate
boundaries, and for that reason the proposed transfer would be
detrimental to the public inferest. The case of Taylor vs. Dimmiit
- involved a question of whether or not the city of Shelbina, Mis-
E souri, a city of the fourth class, which owns and operates a munici-
~ pal electric plant and having a surplus of electric energy from its
municipal plant, could construct, maintain and operate an electric
transmission line for the purpose of furnishing service to con-
sumers residing in Lakenan, an unincorporated village located
approximately five miles from the eity limits of Shelbina, and also
to furnish service to consumers along such proposed electric trans-
mission line. The Court held that a municipality in rendering
clectric service to consumers outside the corporate boundaries per-
forms no municipal function, but enters a field of private business,
and authority for such action must clearly appear; that a munici-
pality has no implied power to engage in private business; and that
the city of Shelbina was without statutory authority to consiruet,
maintain and operate a transmission line for the purpose of fur-
nishing service to consumers outside its corporate boundaries. In
that case the Court said, 1. . 843: '

{13

_ gities in owning, operating, and maintaining electric utilites act
in their proprietary, or business, as distinguished from governmental
capacity. In rendering electric service to consumers outside their corpo-
rate boundaries, they perform no municipal funetion, but depart from
the primary objects for which they have existence, and enter a fleld of
private business. Authority for such, we think, should clearly appear.”

P v—————— s ——

also:

“Fven as to governmental functions, Missouri eities have or can exercise
only such powers as are conferred by express or implied provisions of
law;”

also:

i1t ig a general and undisputed proposition of law that a municipal
corporation possesses and can exaercise the following powers, and no others:
(1) Those granted in express words; (2) Those necessaxily or fairly
implied in, or incident to, the powers expressly granted; (3) Those
essential o the declared objects and purposes of the corporation—not
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simply convenient, but indispensable. Any fair, reasonable doubt concern-
ing the existence of power is resoived by the courts against the eorporation,
and the power is denied,’ 8t. Louis v. Kaime, 180 Mo. loc. cit, 322,79 8. W.
140, 143 (quoting Dillon, Municipal Corp, vol. 1 {dth Ed,) p. 145:)”

i _‘ The city of Springfield, Missouri is a city of the second class
3 and the applicable statutes are as follows:
“Sec. 6605 R. S. Mo. 1939,:

“ .+ Any city of the second class in this state may purchasse, receive
and hold property, both real and personal, within and without such eity,
for any public use or purpose . . »

T

A e

“See, 6609 R. S. Mo. 1939,:

“XV. To procure by purchase, condemnation, gift or otherwise,
within the city or beyond the lmits thereof, property for use of the city
in and for the performance of its functions, and to manage and regulate
the use thereof; ...

I “XXXVI. To acquire by condemnation, purchase, gift, lease or other-

- wise, property, real and personal, within such city and beyond the limits
thereof . . . for the erection, construction, maintenance and operation of
gas plants and systems, heat plants and systems, electric light plants and
systems . . . electric or other power plants and systems, to be used in
supplying the olty and tts inhabitants with light, heat and power; and
for any other public use or purpose, . . .

“XXXVH. To acquire by condemnation, purchase, gift, lease or
otherwise, property real and personal within such city or beyond the
' limits thereof, and to establish, construet, maintain, add to, equip, im-
Hl prove, own, control, regulate, and operate . . . electric light systems,
: electric or other heat systems, electric or other power systems, elactrie
or other railways, . . . and transportation systems of any kind, . . . and
all publie utilities not herein enumerated and everything required therefor;
« -« b0 sell . .. gas, electric current, and all producis of sny public
utility operated by the city . . *

In the case of State vs. Orear, 277 Mo. 303, 210 S. W, 392, the
city comptroller of Kansas City contended that the purpose for
which the proceeds of ice plant bonds were to be used was not a
public purpose, and, therefore, there was lacking both legislative
and constitutional authority to use therefor public moneys raised
by public taxation. The Court in that case said, l.c. 395,:

“FThat there must he authority in the charter of Kansas City, either
express or clearly implied, permiiting that municipality to engage in
making and selling ice, before it can legally do so is settled by the re-
peated adjudications in this state.” (citing cases)

*Italics added.
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1 am unable to find any charter or statutory provision, express
or implied, which authorizes the city of Springfield to engage in
the private business of conducting a public utility.

Tt is stated in the majority opinion, p. 145, that the electric
and gas properties located outside the city limits are relatively ;
small in amount; that the operation of these properties outside f

_ this city is incidental to the operation of the principal parts of the i
system located inside the city; and the opinion is expressed that 5
the city of Springfield can lawfully own and operate that part of N
the property located outside the city limits so long as it operates the |
entire gas and electric properties primarily for the purpose of iy
supplying electricity and gas for its own needs and the needs of 'i‘
its inhabitants and is incidentally selling surplus electricity and gas i
to nonresidents without impairing the usefulness of its gas and '
electric properties for said primary purpose, citing the Supreme ]

Court decisions in Speas vs. Kansas City, 329 Mo, 184, 44 S. W. (2d) ‘

i 108; City of Springfield, Missouri, Petitioner, Appellant vs. Harry

Monday, et.al., Respondents, No. 39,356, and Section 6609 )

XXXVl and Section 7787 R. S. Mo. 1939, The question of im- !

portance here is not how much of the electric and gas properties
is located outside the city limits. All of the electric and gas prop- ‘
erties could lawfully be located outside the city limits if they were |

operated for the purpose of supplying electricity and gas to the 5

clectric and gas consumers within the city limits. It is the business
conducted in serving the consumers outside the city limits which
is unlawful. As stated above neither the Springfield case nor the
provisions of Section 6609, XXXVII R. 8. Mo. 1939 authorize the *;
conducting of such private business. In the Speas case the plaintiffs
as resident taxpayers of Kansas City, Missouri sought to have
adjudged unconstitutional all provisions of said City’s charter by ;
which it and its officers and agents are authorized to supply water
to nonresidents and to perpetually enjoin said City and its officers

4 and agents from supplying water to nonresidents. The plantiffs’

petition alleged, among other things, that the City had constructed
¥ certain water mains running to and along the boundary line of

Missouri and Kansas where Kansas City, Missouri adjoins Johnson

County, Kansas; that the City had placed water meters at the State 1

line (which is also the city limits); that the purchaser of the water 0

from Kansas City was charged the lowest consumer rate, known ‘;
as a combination rate based on the total consumption of water;
and that the purchaser retailed and distributed the water to in-

— i

+185 8. W, (2d) 788—Ed. ‘
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dividual residents and citizens of the residential district of John-
son County, Kansas at a higher and more profitable rate than that
paid to defendant, Kansas City, Missouri, but which rate was lower
than that charged to and paid by the great majority of the resident
taxpayers or citizens of Kansas City, Missouri. The petition also
contained the general allegation that Kansag City, Missouri was
selling and distributing large quantities of water to various other
nonresident and noneitizen consumers, the names of whom were
unknown to plaintiffs. The petition further complained that by
reason thereof there had been frequent shortages of water for the
use of citizens and taxpayers of Kansas City, Missouri, and that no
part of the expenditures for the water distribution system had been,
or would be, paid by nonresident users and consumers of water,

In passing upon the questions presented in that case, the Court
said, l.e. 113,: '

“Is the charter power of Kansas City to supply water to nonvesidents
in eonflict with its charter power to acquire and to opevate waterworks -
for public purposes only or with the constitutional provision that taxes
may be used for publiec purposes only? We think not, because the charter
power of Kansas City to supply water to nonresidents may be exercised,
as was doubtless intended by the framers of ity charter, for the benefit
of the city and its inhabitants. In other words, if Kansas City acquired
and is operating its waterworks primarily for the purpose of supplying
water for its own needs and the needs of its inhabitants, and is incidentally
selling surplus water to nonresidents, without impairing the usefulness of
its waterworks for said primary purpose, such exercise of its charter
power to supply water to nonresidents is not inconsistent with its chartey
nowey to acquire and to operate waterworks for public purpeses only, nor
with the constitutional provision that taxes may be used for public
purposes only.”

The question involved in the Spedas case was the constitution-
ality of the charter provisions authorizing the selling of surplus
water to nonresidents. That case did not hold that a municipal
corporation can lawfully conduct a public utility business serving
consumers outside the city limits, nor does Kansas City’s charter
authorize the conducting of such a private business.

The majority opinion in this case also cites Section 7787, R. 8.

Mo. 1939. That section is the same as Section 7642, R. S. Mo. 1929,
" which is applicable to any city in the State which owns and oper-
ates any electric light or power plant,-including citieg of the second
class, such as Springfield, cities of the fourth class, such as Shelbina,
and cities under special charters, such as Kansas City. That Sec-
tion provides as follows:
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«Yee. T787. Cities empowered to sell light and power.—Any city in
this state, which owns and operates any electrie light or power plant,
may, and is hereby authorized and empowered to supply electrie carrent
from its light or power plant to other municipal corporations for their
use and the use of their inhabitants, and also to persons and private cor-
porations for use heyond the corporate limits of sueh city, and to enter
into contracts therefor for such time and uwpon such terms and under’
such rules and regulations as may be agreed upon by the contracting ‘
parties. (R. S, 1929, sec. 7642.)" . s

This section, above quoted, was considered by the Supreme
Court of Missourt in its most recent case upon this subject, Taylor
vs. Dimmitt, supra, decided January 7, 1934, almost three years
later than the Speas case. The Speas case which is cited in the
majority opinion in this ease is not in point and is so recognized by
the Supreme Court in the opinion in Taylor vs. Dimmitt in which
the Court says, 1.c. 844;: :

“Pphe Missouri cases mentioned by appellant (Speas v. Kansas City,
329 Mo. 184, 44 S.W. {2d} 108; Public Service Commission v. Kirkwood,
319. Mo, 562, 4 SW. (2d) 773; and MeMurry v. Kansas City, 288 Mo.
479, 223 8.W. 616) do not involve the issue upon which this case turns.”

At the hearing in Case No. 9067, Public Service Commission
ps. Springfield Gas and Electric Company and Sprin_qﬁeld' Traction
Company, before this Commission on the 14th and 15th days of
February, 1944* the evidence showed that the electric department
was then serving approximately 21,462 domestic, commercial and
power consumers in Springfield and the rural area lying within
said eight miles of the City’s corporate limits, and that the gas
department was serving approximately 11,759 city and rural con-
sumers as of December 31, 1943, The evidence in the case before
us does not show the number of consumers outside the city limits
nor income derived therefrom, but certainly a number of large
power users are located outside the city limits, including the .
Frisco railroad shops and two government hospitals, the Medical
Center for Federal Prisoners and O'Reilly General Hospital.

If the city of Springfield could lawfully conduct a private
business to serve the consumers eight miles beyond the city limits,
why could it not serve ten, fifteen, twenty-five or even one hundred
miles beyond the city limits?

Aside from the legal aspects of the proposed transfer, which i
would leave a considerable number of the preseni consumers of i

*See 26 Mo. P.S.C. 484—Rd.
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Springfield Gas and Electric Company, including large power
users, without electric and gas service, and being for that reason
detrimental to the public interest, afier a careful analysis of the
transcript of the evidence in this case, it is my opinion that the
evidence fails in other respects to show that the transfer wduld
be in the public interest. In fact, the record on the whole is very
inadequate. No reasonable showing was made as to any public
benefi{ to be derived from this purchase which would offset the
definite losses which will result to the school district, road districts
and to the county as a consequence of the acquisition of these
properties by the municipality. No actual plan has been adopted
by the City regarding the rates to be charged and there is no
guarantee that the reduction which this Commission has required
to be made by allowing credits will be made permanent. If such
a guarantee werée made, it would be no additional benefit in view
of this Commission’s outstanding order. No improvement in serv-
ice is anticipated, and statemenis were made that the service now
is very satisfactory. Mayor Carr stated, “The present management
has given wonderful service for a number of years.” No economy
of operation is anticipated and the entire personnel of the Spring-
field Gas and Electric Company is to be retained. The only econ-
omy which was discussed was the savings in taxes. The amount
of such savings is largely defined by the loss in tax revenue to the
school distriet, road distriets, the county and the Federal Govern-
ment. None of these parties who will suffer a loss in revenue will
receive equivalent benefits. If the tax savings within the City
are not passed on to the public in rate reductions or through re-
ductions in faxes, even this saving is doubiful.

Vague references were made to Utopian power rates which
were to bring new industries to Springfield, but cross-examination
disclosed that no scheédules had been prepared to bring about these

Jow rates nor was it shown that such reductions could be made

without imposing a burden on the residential and other consumers.
Mr. John Randolph, General Counsel of the Missouri Public
Service Commission, asked Mayor Carr on cross-examination: (R.-

82)
“Q. Mayor Carr, you said you thought there would be many benefits
that would come out of municipal ownership in this case. You

expected to lower rates, have you made any definite studies of what
you can do in that respeet?”

To which the Mayor answered:

“A. No, we haven't, and the reason is we haven’t ag yet secured the
property and theve is plenty of time to do that. T don’t see why
it is necessary to do that before you get the property.”?
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I have no doubt that the Mayor and other city officials sin-
cerely hope to reduce rates as they have testified were the City
to acquire the property herein involved, but the operation of pub-
He utility properties is a highly technical business and rates are
not reduced by wishes. Witnesses stated that new industries had
been foreed to choose other locations because of the high power
rate at Springfield, and it was stated that a large tire plant had
located in Oklahoma instead of at Springfield because the Okla-
homa location offered a four-mill power rate. It was inferred that
the acquisition of the electric utility properties by the City would
enable it to reduce power rates in order to compete in the acquisi-
tion of new industries. .

Our records show that during 1943, the Company purchased
power from The Empire District Electric Company in an amount
of $84,836 which covered 12,807,560 kilowatt hours. This pur-
chased power cost the Company .656 per kilowatt hour. If these
new industries which are to be attracted to Springfield by the sug-
gested four-mill rate actually are obtained, it is logical to assume
that the amount of power purchased will be increased in order to
supply this additional demand, If the four-mill rate is offered tfo
these power consumers, it can only be done by passing the differ-
ence between .656 and .4 on to the domestic and commercial users
which could easily result in requiring an increase for those types
of consumers in order to offer the low rate which the City desires
for the purpose of attracting new industries. Certainly, the beneiit

" to domestic and commereial customers would be doubtful in that

event, .

On the 24th day of April, 1944 the Commission issued a report
and order wherein the Springfield Gas and Eleciric Company was
ordered to reduce the gross operating revenue of iis eleciric de-
partment for the year of 1944 by refunding, or by allowing credit
on future bills to customers, until the amount of $304,000 shall have
been refunded. Prior to issuing that order, the Commigsion held
a hearing at which the City of Springfield appeared by its attorney,
Mayor and members of the council, and a group of commercial and
industrial electric consumers appeared by their attorney, Mr. Fred
A. Moon. It was claimed originally by the industrial users that
the power rates in the city of Springfield were not comparable
to the power rates in the State of Missouri generally, but that the
domestic and other rates were comparable to such rates throughout
the State, and it was contended that the total rate reduction should
go to the large power users. Mr. Moon requested time in which to
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. prepare as an exhibit a study showing comparison of power rates

in Missouri, and time was granted for that purpose. Thereafter,
the industrial users secured the services of an electrical engineer
to analyze the power rates of Springfield as compared with other
cities in Missouri, and after said analysis was completed, Mr. Moon
advised the Commission that he found both the domestic and power
rates were comparable to the same classes of rates in other cities
in Missouri and not out of line. At a prior hearing in the same
case on February 14th and 15th, 1944, Mr. Louis W. Reps, who
testified on hehalf of the Chamber of Commerce, asked that what-
ever rate reduction might be ordered be allocated to industrial
power users and commercial light users. In his testimony Mr.
Reps said, . . . our residential rate ig very much in line. In fact,
we advertise at the time that it is the lowest in Missouri . ., .
(R. 182-133). I refer to previous records before this Commission
for the purpose of pointing out that there is little to justify the
belief that this proposed change of ownership can greatly benefit
the rate situation within the city of Springfield.

The evidence shows that there has been appointed a group
of businessmen, or so-called Advisory Board, described by the
Mayor as *“. . . made up of some of our good citizens”, but which
has no authority in law. We have no reason to doubt the com-
petency of these businessmen in their respective lines of business,
but the record shows that only one of them has ever had any public
utilily experience, and that he is not connected with any utility at
the present time. :

The purchase price proposed in this case is $6,750,000. -Some
comment was made at the hearing regarding the fairness of this
amount, and it was suggested that the City was paying more than
nine hundred thousand dollars in excess of the price which had
been offered by an individual and had been accepted by Federal
for the common stock of the company.

This Commission in 1944, after an audit of the Springfield
Company, fixed a rate base upon which the earnings of the electric
and gas departments should be computed. No equivalent finding
was made for the heating and transportation departments. The
rate bases which were fixed in 1944, plus adjustments applicable
thereto during the year of 1944, amount to $5,499,009 for the elec-
tric and gas departments. If we add to this amount the adjusted
investment in the heating department and the recorded investment
in the transportation department, the maximum amount which
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could be jusiified as value of this property would be $6,008,077.
This amount is approximately six hundred sixty-five thousand
dollars less than the agreed purchase price in this case.

An analysis of the balance sheet of this Company for Decem-
ber 31, 1943, discloses that the earned surplus, plus the common
capital stock liability, amounts to $299,446,70. This is an accepted
method of determining common stock equity in a property, These
figures, however, are not representaiive of the equity value as there
are items of acquisition adjustment in a substantial amount which
would have to be considered in a determination of this nature.
However, ignoring these, it seems evident that the offer by an indi-
vidual of a consideration of $650,000 for the common stock of this
Company was at least an adequate consideration and that the
price which is proposed herein seems exorbitant and to the ex-
tent of the excess over fair value is contrary to the public interest
of the citizens of Springfield.

In the rate base figures guoted above are included an amount
slightly in excess of one hundred thousand dollars for cash work-
ing capital and material and supplies which amounts might reason-
ably be deducted in the above computation in view of the terms of
the purchase contract which in substance provide that assets of
this nature may be offset by the assumption of liabilities of the
corporation, .

The question as to the sentiment of the public at Springfield
was discussed and opinions were stated on both sides. No actual
test of this sentiment has been made. A vote was proposed on
this matter at which time a consideration considerably in excess of
the present one was involved. 'This vote was prevented by in-
junction. Since that time the consideration involved seems to have
been reduced by more than one million dollars but is still some
nine hundred thousand dollars in excess of a bid which was made
by an individual and accepted by Federal. Possibly the public, if
given an opportunity to vote, might register its chjection to this
large difference in consideration.

In addition to all of the other inadequacies of this record, in
the haste with which this case has been presented and heard, I
doubt if due process of law has been accorded to all interested
parties, At the beginning of the hearing of this case, at intervals
throughout the hearing and at the close of the hearing, Counsel for
the preferred stockholders requested additional time in which to
present the case of the three hundred preferred stockholders. In
view of the fact that this hearing was set upon less than ten-days’
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notice as required by the Rules of Practice and Procedure before

the Commission and the statement of one of the Counsel that he

had read the petition for the first time on the morning of the hear.

ing, in my opinion the request for continuance was reasonable.

Also, T note that there are road districts within Greene County

which will be deprived of certain taxes so that there is a bossibility .

that there may be interested parties who received no notice of the ‘

hearing. !
For the reasons above stated, I dissent from the majority re- :

port and order and it ig my opinion that the broposed transfer

would be detrimental to the public interest and contrary to the

public welfare,

Aenes Maxg WiLson, Commissioner,

In the matter of the application to the Missouri Public Service
Commission under Rule 14 of the Missouri Pubijc Service Com-
mission for certificate of public convenience and necessity
authorizing the construction, extensjon, acquisition o opera-
tion of lines of railroad by BEVIER & SOUTHERN RAIL.-
ROAD COMPANY in Macon and Randolph Counties, Missouri.

In re application for certificate of public convenience and neces-
sity, authorizing BEVIER & SOUTHERN RAILROAD COM.-
PANY to extend its railvoad over iracks owned by Binkley
Mining Company of Missouri, and already constructed and
being between mile post 9.412 Station and mile post 15,53
Station,

Case No. 10,582
Case No. 10,617
Decided Mareh 21, 1945

—_—

1 Public Utilities, §20-—Railroads, §2. A railread serving only ona customer,
the owner of its stock, is in effect a private carrier, and eommon carriey
status should not be granted such private operations merely to provide
the ownership with the vights and benefits tg be obtained from stich

2 Certificate of Convenience and Necessity, §31.I-Railroads, §5. A railroad
serving only one customer, the owner of its stock, was granted a certif-
feate of convenience and necessity because the proposed operation was
merely a change in one of long standing and brovisions were made to
insure that no advantage would acerne to the.owner of the stock.




RE SPFD. GAS & ELEC. CO. 167
27 mo. P. 8. C. )

.

7 afforded, and that the application to maintain and operate should
be granted.
It is, therefore,

Ordered: 1 That the Bevier & Southern Railroad Company is hereby
granted a certificate of _convenience and necessity as a common carvier of
freight and is hereby aunthorized to lease, maintain and operate the line’ of
railroad of the Binkley Mining Company of Missouxi, in Macon and Randolph
Counties, Missouri, between Milepost 9.412 and Milepost 15.53, as described
ahove, as such a common carrier. .

Ordered: 2. That Bevier and Southern Railroad Company is hereby
authorized to maintain and operate existing grade erossings located on
the trackage of the Binkley Mining Company at points designated as Mile-
posts 9.648, 11.019, 11.381, 12.854, 18,751, 16.106, and 15.477.

Ordered: 8. That the above crossings shall be protected by standard
erossing signs and maintained in aceordance with the statutes.

Ordered: 4. That this report and order shall fake effect ten days afier
this date and that the Secretary of the Commission forthwith serve certified
copies of same on all parties interested herein and that each of said parties
shall notify the Commission before the effective dafe of this order in the
manner prescribed in Seetion 5601, R.S. Mo. 1989, whether the terms of
said report and order ave accepted and will be obeyed.

WinLiams, Chr.; Henson, ARens, and WiLson, CC, Concur.

In the matter of an investigation by the Public Sexvice Commission
of Missouri of the disposition by the SPRINGFIELD GAS &
ELECTRIC COMPANY of all of its works and system to
the City of Springfield, Missouri,

Cuase No. 10,628
Decided April 4, 1945
( Henson, Commissioner, dissenting)

1 Certificate of Convenience and Necessity, §8t—Blectric, §5. An electrie
and gas company which had apparently gold its utility properties without
prior anthority from the Commission was ordered to show cause why such
transfer was not unlawful and void and, also, to show ecause why it should
not be ordered to resume operation thereof in the rendition of public
utility service, -

REPORT AND ORDER OF THE COMMISSION
BY THE COMMISSION:

Information having come to this Commission that the Spring-
field Gas & Electric Company of Springfield, Missouri, has disposed
of the whole of its works or system necessary or useful in the per-
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formance of its duties to the public and that said works or system
have been acquired by the City of Springfield, Missouri; that
such disposition of its works or system by the Springfield Gas &
Electric Company has been made by it without having first secured
from the Commission and order authorizing it so to do as required
by Section 5651, R.S. Mo, 1939. The Commission is, therefore,
of the opinion that it should fully investigate the purported dis-
position of the works or system of said Springfield Gas & Electric
Company to the City of Springfield by causing said Springfield
Gas & Electric Company to appear before this Commission on a
day certain and to show cause, if any there be, why its works or
system have been disposed of without first having obtained an
order of the Commission authorizing it so to do and to show further
cause why such disposition is not unlawful and void under the
provisions of said Section 5651, R.S. Mo. 1939, and, therefore,
detrimental to the public interest and to show further cause why
said Springfleld Gas & Electric Company should not be ordered by
the Commission to resume the operation of its properties, works and
systems and to continue to render utility services to the people
of the city of Springfield, Missouri, and its surrounding territory
under the certificate of public convenience and necessity hereto-
fore issued to said company by this Commission.

It is, therefore,

Ordered: 1. That Springfield Gas & Electric Company be and it is hereby
ordered and divected to appear before the Public Service Commission of Mis-
souri at its hearing room in Jefferson City, Missouri, at 10:00 am. on Monday,
April 9, 1845, and then and there show cause, if any theve be, why the Spring-
field Gas & BElectriec Company has disposed of its works or system necessary or
useful in the performance of its duties to the public without having first
secured from the Publie Service Commission of Missouri an order authorizing
is so to do and show further cause why such disposition of its works or
system is not unlawful and void and show further cause, if any there be, why
the Public Service Commission of Missouri, should not issue its order requir-
ing the Springfield Gas & Electric Company to resmme its operations and
serviee to the publie as a publie utility under its certificate of convenience and
necessity heretofore issued by the Public Service Commission of Missouri.

Ordered: 2. That this order shall take effect on this date and that the
Secretary of the Commission shall forthwith serve on all interested parties
a certified copy of this order,

Wirrrams, Chr., Witson and Arens, CC., Coneur.
Henson, C., dissents in a separate opinion,

DissEnTing OpiNION

I dissent for the reason, mainly, that this course is wholly
unnecessary at this time and tends to confuse, if indeed it does
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not overlap, the issues before this Commission in the pending case
Neo. 10,614, which is to be heard five days hence. That case, among
‘other things, asks our approval of the transfer of the works and
system in question. Whether after that hearing we shall grant or
shall withhold such approval, we have ample authority to include
in our Order when made therein, an Order to our General Counsél
to pursue any and every statutory remedy which could possibly
be spawned as a result of this show cause order now made and
if necesary to do so, to then bring into the matter the Springfield
(Gas & Electric Company. Our authority to embark upon the en-
forcement of these statutory remedies is to be found in Sections
5661 and 5710, R.S. Mo. 1939, neither of which place any time

limit which would prevent the determination, after that case is-

heard, whether or not we should also embark upon such a course
or upon the one which has been instigated by the above Report
and Order. Even if the works and system of said Springfield
Gas and Electric Company have been transferred, there is no
hint that as a result thereof the utility services have ceased or
peen impaired in the least nor is it suggested that either is threat-
ened or that this Report and Order will prevent or cure it, Qur
paramount interest, mainly, is in services.

Without the slightest intention on my part to condone an
unlawful act, if any, it iz still my humble judgment that these
utility services will be more nearly assured by a determination
of our course, after hearing the pending Case No. 10,614, the
results of which can be reviewed, during which time the Courts
can protect the services, rather than making the above Report
and Order, which may unnecessarily and possibly -cast doubt
and uncertainty in the public mind on the entire situation until
our decision on the merits in Case No. 10,614 is made.

Cuarres L. Henson, Commissioner.

In the matter of the citation of TOEDEBUSCH TRANSFER, INC,,
to show cause why Certificate and Permit No. T-774 heretofore
issued to it should noi be suspended and revoked.

Cuse No. T-774
Decided April 30, 1945

1 Certificate of Convenience and Necessity, §101—Evidence, §4—Motor Carriers,
§5.1. In a proceeding commenced by the Commission issuing an order re-
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{4] The canopy as econstructed is a direct violation of General
Order No. 24, but in view of the record before us, we are unable
to conclude that construction at a clearance of 8 feet 6 inches is
practicable, or that unusual hazard results from the structure now

in place.

Having given careful consideration to all the record in this’
case, we are of the opinion and find that it merits our approval
and that we should authorize the maintenance and operation of
the said construction heretofore made.

1t is, therefore,

Oydered: 1. That Kansas City Perminal Railway Company is hereby
authorized to maintain and operate a canopy alongside and between Tracks
08 and 29, Kansas City Union Station, Kansas City, Missouri, with horizontal
clearances of 5 feet from center lines of tracks 98 and 29 at elevations of 15
feet b inches and over above top of rail, and varying from 8 feet 6 inches to
5 feet between the elovations of 13 feeb and 15 fest 5 inches above top of
rail, all in accordance with the location shown and dimensiong given on Ex-
hibits A and B as received in evidence. .

Ovrdered: 2. That Kansas City Terminal Railway Company shall at all
times maintain signs, on or near the canopy and lluminated during hours of
darkness, warsing railway company employees and others of the reduced
clearances. ’ ‘

Ordered: 8. That this report and order shall take effect ten days aftey
this date and that the Secretary of the Commission shall forthwith serve
certified copies of same on zll parties interested herein and that each of sald
parties shall notify the Commission before the effective date of this order in
the manner preseribed in Section 5601, R.8. Mo. 1989, whether the terms of
said report and order are accepted and will be obeyed.

OssurnN, Chr., WILLIAMS, Hensox, WisoN and McCrINTOCK,
CcC., Coneur.

In the matter of the application of the CITY OF SPRINGFIELD,
MISSOURI, a municipal corporation, for an order authorizing
it immediately upon its acquisition of all of the common stock
of Springfield Gas and Electric Company, to cause said Spring-
field Gas and Electric Company to be dissolved and liquidated
and its net assets and properties to be conveyed, transferred
and distributed to the City of Springfield, Missouri, as the
holder of all of the common stock of said Company, and per-
mitting said Springfield Gas and Electric Company to cease
operation as a public utility. )
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In the matter of an investigation by the Public. Service Commission

of Missouri of the disposition by the SPRINGFIELD GAS AND
ELECTRIC COMPANY of all of its works and system to the
City of Springfield, Missouri,

Cuase No. 10,614
. Case No. 10,628
Decided August 4, 1945
{ Wilson, Commissioner, dissenting)

Certificate of Convenience and Necessity, 87, §81—Security Issues, §79. In
a proceeding invelving the transfer of broperties of a utility to a city,
it was stated thal the Commissien is without Dpower to require that pre-
Terred stock be called at its eall price rather than at its liguidating price.

Certificate of Convenience and Necessity, §82—Security Issues, §15, §26.
There is no statute requiring approval of the Commission before a city
may acquire the common stock of a utility serving it; however, before
the properties of the utility can be transferred, the Commission must
give its approval,

Certificate of Cenvenience and Necessily, §7, §81—Security Issues, §15.
Where a municipality had sold revenue bonds and had acquired the com-
mon stock and preferred stock of the utility serving it with the proceeds
thereof and said utility’s properties had subsequently been transferred to
the city without the approval of the Commission, it was stated that the
Commission is without jurisdiction to ungeramble the transactions and re-
store the status quo ante.

Certificate of Convenience and Necessity, §81—Evidence, §6. A contention
that it would not be in the publie interest to approve the transfer of utility
property to a municipality for the reason that the municipality would
not be able lawfully to operate the properties beyond the city’s limits
was rejected because the premise so advanced is not definitely and posi-
tively established.

Certificate of Convenience and Necessity, §81. A contention that the opera-
tion of the properties might get into politics is no basis for finding that
the transfer of utility properties to a municipality is detrimental to the
publie interest. '

Certificate of Convenience and Necessity, §8, §18-—Public Utilities, §31,
It has been held that a city of the second class may operate utility prop-
erties located outside of its Himits as an incident to its municipal operation
of like properties within ity Hmits,

Certificate of Convenience and Necessity, 58, $I8—Public Utilities, §31,
Although it stated that incidentai operations by a city of utility prop-
erties located outside of its limits probably were lawful, the Commission
recommended that such properties be sold to private concerns for opera-
tion in order to eliminate any controversy with respect thereto.
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8 Certificate of Convenience and Necessity, §81, §81.2-Electric, §5-—Gas,
§7. Although the necessary acts (except the obtaining of Commission ap-
proval) to effect the transfer of the properties of a utility company to a
City owning the stock thereof and to effect the dissolution of said utility
had been accomplished, the utility was expressly authorized to eonsum-
‘mate the transactions after it was found that the proposed acguisifion
of the properties by the city was in the public interest.

APPEARANCES!
Anrch Johnson for Preferred Stockholders of Springfield Gas
and Electric Company.
A. P. Stone, Jv., and Ted Beezley for City of Springfield.
Robert Fizzell for City of Springfield and Springfield Gas and
Electric Company.

REPORT AND ORDER OF THE COMMISSION
BY THE COMMISSION:

The above closely related Cases No. 10,614* and No. 10,628
were heard upon due and proper notice before members of the
f Commission April 9th and 10th, 1945, and without objection, on a
joint record. At that time Case No. 10,614 was heard anew on the
application after the Commission had on March 26, 1945, granted
a rehearing by an Order which set aside the Report and Order
dated March 19, 1945 (based upon a hearing on March 7, 1945) in
that case. '

The application was fled on March 1, 1945, by the City of
_ Springfield asking for an Order of this Commission authorizing it
t immediately upon the acquisition of all the common stock of the
i Springfield Gas and Electric Company to cause said Springfield
Gas and Electric Company to be dissolved and liquidated and its
net assets and properties to be conveyed, transferred and distri-
uted to the City of Springfield, Missouri, as the holder of all said
common stock, and permitting said Springfield Gas and RElectric
Company to cease operation as a public utility. Prior to the first
hearing on March 7, 1945, fourteen preferred stockholders of the
Springfield Gas and Electric Company filed in their own behalf,
and of others similarly situated, an answer protesting the granting
of the application, while the Springfield Gas and Eleetric Com-
pany filed a disclaimer.

Case No. 10,628% was instigated by this Commission on its
own Motion on April 4, 1945, in which it ordered and regquired the
Springfield Gas and Electric Company, on or before April 9, 1845,

*Reported herein.
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to Show Cause, if any, why it had (on March 26, 1945) disposed
of its works or system necessary and useful in the performance of
its duties to the public without having first secured from the
Public Service Commission an Order authorizing it so to do, The
Springfield Gas and Electric Company by its counsel (identical to
the counsel for the applicants in 10,614) filed an Answer in Case
No. 10,628 at the hearing on April 9, 1945, admitting the disposi-
tion of the works and system of the said Springfield Gas and
Flectric Company without having first secured an Order from this
Commission so to do, and undertaking to explain and justify sueh-
course, :

In both cases all interests appearing were represented by
counsel at the hearing, and the General Counsel of this Com-
mission also appeared thereat for this Commission.

Time was extended beyond the hearing for all interested 1o
file briefs and all interests have done 0.

STATEMENT

The facts relevant to both cases are so interwoven and in-
volved that we deem it advisabie to state. the. facts and dispose
of both cases in one report but to include orders separately dispos-
ing of each. As hereinafier used, the term “City” will refer to
the applicant, City of Springfield, Missouri; the term “Gas & Elec-
tric” to the Springfield Gas and Electric Company; and the term
“Federal” to the Federal Light and Traction Company.

Gas & Electric is a Missouri publie utility corporation engaged
in supplying electricity, gas, heat and transportation to consumers
within the City and gas and electricity to consumers outside the
City, except that it furnishes no gas to industrial users outside
the City. It holds our certificate of convenience ang hecessity
therefor,

Federal is a corporation of the State of New York which
owned and controlled all the common stock of the incorporated
Gas & Electrie, consisting of 50,000 shareg without par value. It
owned all of such common stock except seven shares which its
officers and directors owned for qualifying burposes and it con-
trolled such stock,

The City is a municipal corporation under the laws of the
State of Missouri, in that it is an incorporated City of Missouri
of the second class. The City by its officials, during the year 1944,
undertook to acquire Gas & Electrie’s physical Pbroperties used in
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such services in order to own and to operate the same under a
municipal ownership plan. But, failing in that, it contracted with
Federal to buy all the 50,000 shares of the common stock of Gas
& Electric for the base purchase price of $6,750,000.00 out of which

all mortgage and other indebtedness and the preferred stock of -

Gas & Electric were to be retired. Other adjustment provisions
of the purchase price are not material here and will not be cov-
ered herein. The City proceeded upon the theory that after the
acquisition of all of the eommon stock and the dissolution of Gas
& Electric, the City would thereby become the owner of the de-
sired property and facilities. Such means of acquisition, and also
the issuance of revenue bonds by the City, were approved by our
Supreme Court in City of Springfield vs. Monday et al., 185 S.W.
(2d) 788. Appropriate ordinances had been enacted by the City
covering its entire plan. The Court held in that case that the City
could only own and hold such stock for the purpose of acquisition
of the property by the means aforesaid and that the execution of
such revenue bonds without a vote of the people of the City was
lawful. The Monday case (decided February 7, 1945) became
a finality when the Motion for a Rehearing filed therein was over-
ruled on March 5, 1945, and when the Circuit Court of Greene
County, Missouri, on March 24, 1945, entered its judgment by .direc-

tion of the Supreme Court that the City is lawfully authorized to

igsue such revenue bonds.

[1] As a result of the hearing of Case No. 10,614 on March
7, 1945, this Commission issued a Report and Order on March 19,
1945* fully approving the application but conditioned upon the pre-
ferred stock being called at its call price of $115 per share. We
proceeded on the theory that, if we were authorized to permit the
dissolution, we were authorized also, and as a part thereof, to re-
quire the retirement of the preferred stock at the call price stated.
Both the City and the preferred stockholders, mainly attacking the
condition imposed as being beyond our jurisdiction, timely filed
Motions for Rehearing. On March 26, 1945, the Commission issued
its Order sustaining all the Motions for Rehearing, setting aside the
Report and Order of March 19, 1945, and setling Case No. 10,614
for rehearing on notice for Monday, April 9, 1945. All now seem
to be agreed that if we again approve the application, we have no
jurisdiction to again attempt in the same manner to protect these
preferred stockholders by such a condition and that peint now drops
out of this Case. (No. 10,614},

*Reported herein
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Protestants’ opposition is not upon personal and pecuniary
interest but for public interest as will later be disclosed.

On March 23 and 24, 1945, the City of Springfield received
bids for the issuance of $6,750,000.00 utility revenue bonds and
sold $6,200,000.00 thereof for $6,632,500.00 which last named sum
was paid to the City in Kansas City, Missouri, on the morning of
March 26, 1945, This was sufficient, with adjustments, to enable
the City 1o close the deal with Federal, which was paid the ad-
justed balance of the contract price and the 50,000 shares of
common stock were delivered to the City. The $550,000.00 excess
of authorized revenue bonds were never issued and were cancelled,

Thereupon and during the forencon of March 26, 1945, at Kan-
sas City, Missouri, at a meeting of the directors of Gas & Electrie,
the old board of Directors and Officers of Gas & Electric resigned
and a new board of Board of Directors and new officers were chosen,
which included the Mayor, the four Commissioners, the City Clerk,
and City Attorney of the city,

Then and there the Directors authorized the retirement, at
the fixed retirement price of 102%, all the outstanding bonds of
Gas & Electric secured by First Mortgage aggregating $4,014,000.00
principal and also the retirement of all the outstanding preferred
stock, (consisting of 11,286 shares, par $100.00 per share or
$1,128,600.00) at the liquidating price of $100.00 per share, both
by deposits with the respective authorized trustees appointed in
the instruments of their authorization. At the same time, in rec-
ognition of the fact that the call price for the retirement of this
preferred stock was fixed at $115.00 per share, an escrow deposit
was made, with the consent of Federal, with the First National
Bank of Kansas City, Missouri, for the difference between the
liquidating price of $100.00 and the eall price of $115.00 per share,
or $169,290.00, in order to protect the rival claimants (Federal
and the preferred stockholders) while the issues between them
respecting the retirement price of the preferred stock could be
litigated. All these deposits were then made and the first mort-
gage securing such 5% bonds has been released of record. 'The
adjusted balance of $1,156,705.13 remained due, and was paid to
Federal for these 50,000 shares so delivered to the City.

The new Directors then and there took steps to dissolve the
Gas & Electric Corporation, (the City as the sole stockholder
assenting thereto)} and also ordered the execution of a deed of con-
veyance by Gas & Electric to the City of all its property and assets
of every kind,
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Promptly {on March 26, 1945) the Springfield Gas and Electric
Company, by Albert Ayre, its President duly authorized, executed
b a deed of conveyance, conveying all the Gas & Electric’s prop-
b erty of every kind and character to the City. The deed was filed
| on March 28, 1945, in the Recorder’s office of Greene County, Mis-
‘ gouri. On March 26, 1945, Albert Ayre as President and F. E.
Rosbhack as Secretary of Gas & Electric executed purported Articles
of Dissolution which were on March 26, 1945, sent to the Secretary
of State of the State of Missouri and were filed on March 30,
1945, in the Recorder's Office of Greene County, Missouri.

All the conduct of the City’'s officers as above delineated are
( fortified by ordinances and minutes of the City Council meetings
| shown in evidence, and the transactions of both the old and the
il new Board of Directors of Gas & Electric, as we have set them
|
]
|
!

!

forth, are based upon the minutes of such meetings, which were
introduced in evidence, and all seem to be impervious to any ob-
jeetion or criticism as to form. At least none has been suggested.
None is anticipated since protestants alleged that all this was done,
and without any Order of this Commission. Hence we have
omitted a lot of unnecessary detail from a mass of doeumentary
evidence introduced.

The operating revenue received by Gas & Electric in 1944,
from sales {both within and without the City) of electricity, was
$1,248,051.85, and from gas was $744,702.07. All sales of heat
for the same period (all within the City) was $20,835.26 and all
sums received for the same period for transportation was
$509,919.39, some unknown amount of which arose from fares
collected outside the City for inbound passengers on the one ex-
tended line out of many which runs less than a mile beyond the
City limits. The aggregate of this revenue was $2,523,608.57.
This included $26,733.25 paid by the City for electricity and $623.54
for gas. Had the City been operating all these facililies during
the vear 1944 and had not paid itself the two amounts last men-
tioned, the City’s operating revenue would have been $2,496.251.78,
assuming the sales would be the same.

During the same period (the year 1844) Gas & Electric’s total
operating revenue deductions were $2,072,050.41. On the other
hand the City’s operating deductions for 1944 would have been
$1,721,471.64, This is due fo the fact that the costs of the City’s
operations would have been decreased by $414,578.77, which Gas
& Electric paid out, consisting mostly of taxes which could not have
been imposed upon a muniecipality but increased by $6,000.00 en-




194 RE CITY OF SPFD,

27 Mo. P. 8. c.

gineering fees and $58,000.00 increase in the annual depreciation
over the amount which Gas & Electric sets apart for deprecialion
annually. ;

Therefore, for 1944, Gas & Electric after deducting from
$2,523,608.58 (gross revenue) all the operating costs, or
$2,072,050.41, had $451,558.1% earnings for interest on indebted-
ness, dividends and surplus. For the same period the adjusted
gross revenue for all sales, if the City had operated it, of
$2,496,251,76, less all operating costs, or $1,721,471.64, would have
left the City $774,780.14 earnings, out of which interest and a sink-
ing fund to meet the maturities of the revenue bonds should be
provided,

The annual interest of Gas & Electric on its $4,014,000 5%
bonds is $200,700.00 while the interest on revenue honds issued
by the City, $6,200,000.00 principal at 2%, 2% %, and 2% %, is
estimated at $140,000 annually,

The foregoing comparisons indicate that the City would have
more funds with which to pay a less amount of interest and to pro-
vide for the retirement of the bonds than Gas & Electrie operations
which merely met its interest—with outstanding bonds and pre-
ferred stock remaining static as to principal,

Public witnesses testified that, upon the expectation of lower
rates to result from such savings, consumer sentiment favors this
application, but with some sentiment to the contrary. These wit-
nesses practically all admitted on cross-examination that some
consumers were fearful that “polities” would enter into the elec-
tion of the Mayor and City Council and infiuence the future opera-
tions, and that they had heard others express the same concern,
The two witnesses called by the preferred stockholders testified to
the same effect,

The properties outside of the City consists of electric and
gas transmission lines and incident equipment for service and are
in place and in use. Such comprises 514% of the value of the
whole property involved. There are 315 “pole miles” or more
than one half the “pole miles” of the electric system. Some of
these lines run as far as eight miles beyond the city limits. How-
ever, on account of the fact that the pole lines within the City
carry from 10 to 25 wires while the pole lines beyond the City
are single phase carrying only two wires, the “wire miles” of the
property are only 15% of the wire miles of the whole electric
system. Electricity sales for commercial consumers outside the
City is 1.10% of all commercial sales within and without the City,
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Electricity sales to industrial consumers outside the City is 34.2%
of all sales to industrial consumers within and without the City.
There are 2881 domestic consumers, 365 commercial consumers,
and four industrial consumers outside the City.

There are 5,95 miles of gas mains outside the City which is
1.3% of the total value of all the gas properties within and with-
out the City, There are 260 domestic and nine commercial, and
no industrial consumers, of gas outside the city Hmits, The sales
of gas to domestic consumers outside the City are 2.6% and to
commercial consumers outside are 18.8% of all sales of gas within
and without the City.

The transportation lines are 37 o 38 miles within the City
and one line goes about one mile beyond the limits. We have
no evidence of the income for this transporfation outside the City.
All the heating service ig within the City,

OPINION

[2] There is no statute which required any order or per-
mission from this Commission before the City could acquire the
common stock of Gas & Electric. But before there can be any
transfer of these facilities of the Gas & Electrie corporation by any
means, it is necessary that there be obtained an Order from this
Commission approving the transfer, Sec. 5651, R.S. Mo. 1938, and
nothing was held in the Monday Case to the contrary. All con-
tentions to the contrary are overruled. ‘

A transfer of facilities of this character should be permitted
if the transfer is in the public interest or if it is not detrimental
to the public interest.

[3] At the outset it is well to point out that all this common

stock of Gas & Electric has been lawfully acguired by the City,
and it has the certificates thereof. Revenue bonds, the prinecipal
and interest of which can be retired only from the profitable
operation of the plant, and not from taxation, have been law-
tully issued and, upon the assurances of the Monday cuse, have been
sold to investors at a high premium. From the proceeds of the
bonds, the mortgage lien on the Gas & Electric properties has been
paid off and discharged and the lien released of record. Also from
such proceeds, the retirement of the preferred stock has been fully
provided for and Federal has been paid its price for all the common
stock of Gas & Electric which has been delivered to the City. We
are not given any jurisdiction by which we could, by any possible
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order or orders, unscramble these transactions and' restore the
status quo ante.

No disposition which it is possible for us to make of these two
cases can remove the City from this picture. Ifin Case No. 10,614
- we approve the application, the City will directly own the proper-
ties. I we refuse to approve the application or should, in Case
No. 10,628, order the Springfield Gas and Electric Company to
cease in its efforts to dissolve and order it to take over and to oper-
ate the properties, the City would still remain the sole owner of
the incorporated Gas & Electric Company which owns the prop-
erty. And if the City undertook to operate the corporation, al-
though its owner, it would be conducting an ultra vires operation.
Monday Case, supra. If this application is approved, the protest-
ants insist that the City's operation as proposed beyond the City
limits will be illegal and likewise an ultre vires operation.

[4] As a reason for us not to approve the application in
Case No. 10,614, the protestants assert the premise, and contend,
that the City cannot lawfully acquire, and certainly ecannot law-
Lully operate, utility facilities lying outside of the city Hmits for
the purpose of serving consumers at any points beyond the city
limits.© Upon that premise it is argued that it is not in the public
interest, and is detrimental thereto, to approve the proposed trans-
fer. But, after a review of the cases and the statute presently to
be reviewed, we do not regard the premise as being so definitely
and positively established that we should rely upon it as a basis
for refusing to approve the transfer.

It is true that the case of Taylor vs. Dimmitt, 335 Mo. 330, 78
SW (24d) 841 (decided in 1934), holds that cities, in rendering elec-
iric service outside of their corporate boundaries perform no mu-
nicipal function and that authority therefor should clearly appear,
for the reason that a municipality would have no implied power
to render such service; that Missouri cities have and can exercise
only such powers as are conferred by express or implied provi-
sions of law and that the city, as to implied powers, has only those
necessarily or fairly implied in, or incident to the powers expressly
granted. Such principles have been the lgw of Missouri for a long
time. In applying the principles thus enunciated, the Court held,
in that case, (a taxpayers’ suit), that the fourth class city there
involved did not have the lawful authority to erect a transmission
line beyond ifs borders to serve consumers thereat because no such
authority had been expressly or impliedly granted to cities of
that class. The result in that case, however, is not necessarily the
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result to be reached herein. In this case, we are dealing with a
city of the second class to which Subsection 37 of Section 6609,
R.S. Mo. 1939 is applicable. If it gives the power to cities of the
second clags to acquire, and to operate, facilities beyond the city
Limits to serve consumers at points outside of the city, then this
application could not be denied upon the ground suggested,

Said subsection 37 of Sec. 6609, reads as follows:

“Py aequire by condemnation, purchase, gift, lease or otherwise, property
yeal and personal within such city or beyond the limits thereof, and to
establish, construct, maintain, add to, equip, improve, own, control, regu-

=

late and operafe * ¥ * gag plants * ¥ = glectrie light systems, electric ov
other heat systems, electric or other power systems * * % and all other pub-
lic works, equipment and institutions and all public utilities not herein

=

enumerated and everything required therefor; * * ¢ to sell gus, electric
eurrent and all preducts of any public utility operated by the oty * * *V
{Italics ours)

The Monday case, supra, (decided in 1945) involved the le-
gality of revenue bonds issued by this city the proceeds from the
sale of which were to be used to purchase {through the means
aforesaid), all the facilities of Gas & lectrie, which included these
gas and electric transmission lines in place ouiside of the city
limits and used to serve consumers ouiside of the City. The con-
tention was made in the briefs in the Monday case that the bonds
should not be approved because the City could not lawfully oper-
ate the facilities beyond the City limits to serve consumers heyond
the borders of the City. The Supreme Court gave this unequivocal
answer:

“Their objection that parts of the distribution lines go beyond the City
Timits is answered by the express authorization to go beyond the limits in
Subsection 37, Section 6609".

We are bound by this interpretation of Subsection 37 by our Su-
preme Court, and need not discuss the point made in applicant’s
reply brief (filed July 10, 1945) that the authorization can also
be implied from the express provisions of the Subsection, for the
result would be the same. Neither should we extend this Opinion
to discuss the argument, which has been advanced, that this ruling
was a mere obiter dictum nor speculate on the possibility that at
some future time it might be modified or overruled so that the City
cannot legally operate ihese properiies outside of iis borders to
serve consumers thereat.

Suffice it to say that, if such should occur while the City is so
operating outside its borders, such operation would be an ultra
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vires act only as to such outside properties, which constitute only
5%a% to 6% % (in value) of the entire properties, and the opera-
tion of the remainder of the property within the City would not
thereby be so tainted, which is unlike the situation wherein the
ultra vires taint would permeate the whole operation if, as pointed
out, the City should operate the corporation. In the event these
operations outside the City should subsequently be held to be ultra
vires, it would not mean that these outside consumers could never
have service, for many methods of providing service to them would
be available, including service by a qualified operator to whom
the City might sell these outside facilities.

[5] There is no evidence tending to show that the operations
within the City would be, or ever have been, adversely affected on
account of the services rendered to those outside the City. Nor
are there any contentions, other than these discussed, that the
proposed transfer insofar as it applies to operations within the City
is detrimental to the public interest, except the suggestion that the
operations might “get into politics,” However, this Commission
should not deny this application on the theory that the people of
this City are incapable of self government.

Our approval of this application will invest the City with
the direct ownership of the facilities and the cost of operating the
same should be greatly reduced by tax and other savings. This
should enhance the profits and either accelerate the payment and
retivement of the revenue bonds or reduce the rates o eonsumers
or both. If the application is not approved or. if we require the
incorporated Gas & Electric Company to resume operations, both
the benefits mentioned will be greatly restricted if not enlirely
eliminated, and, in effect, we would be driving the city into the
ultra vires act of operating a corporation. Since this city, under
the decision of the Monday case is the lawful owner of capital stock
of the corporation which owns the property {(and thereby is in-
directly the owner of the property), it seems clear to us that, if
there were no other reasons, it is in the public interest that the
City should be permitted to shed the corporate shell of Gas & Elec- '
tric so as to be able, by its direct ownership and operation, to make
the suggested operational savings for the benefit of the consumers.
If, however, the operation of these facilities must continue, as we
believe unnecessarily, by the corporation and at added expense
it would to an extent reduce the value of the facilities to the City
which has paid all or more than their value, and impair the value,
as well as the means and the speed of the payment and retirement,
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of the revenue bonds which were sold to investors only after the
Monday case had become a finality as to the legality thereof. The
profits of the operation are the only source from which the in-
vestors may expect the payment of principal and interest on the
bonds.

" Under all the testimony, it is the opinion of this Commission
that it is in the public interest, and not detrimental thereto, that
the transfer of the facilities should be authorized.

(6] Again the operation of these properties outside the City
are incidental to the operations of the properties within the City.
Al properties, within and without the City, are operated as a unit
and the electricity and gas which it is necessary to purchase can
be obtained at a lower rate on account of the quantity used, which
should benefit all consumers within and without the City. The
operations will be for supplying service for the Cily’s own needs
and that of its inhabitants and incidentally to sell this service out-
side the City without impairing the use inside, The case of Speas
ps. Kansas City, 329 Mo, 184, 44 S'W. (2d) 108, holds this to he
lawful.

The “Show Cause Order” in Case No. 10,628 was issued to
bring back into the case the Springfield Gas & Electric Company
which had previously disclaimed interest, and also to give those
who participated in this premature action in making the transfer
an opportunity to explain the reason therefor. The main defense
in the Show Cauge Order was furnished by Special Counsel for
the City who directed the course. We are impressed from his
sworn testimony that he sincerely believed that while an Order
of this Commission was desirable, it was not necessary in advance
of the execution of the deed. We are also convinced that he sin-
cerely believed the Monday case involving these same facilities
was full protection for the City to proceed.

[7] Before closing this Opinion, it is well that we make a
clarifying statement on one of the points involved and leave a sug-
gestion thereon. Respecting the legal right of the City to operate
these facilities beyond its borders o serve consumers thereat, it
should be noticed that we have only held that our Supreme Court
(in the Monday case) has ruled that the City can so operate these
facilities, and that we are bound to follow that case.

But if the City could, without sacrificing value, sell these out-
side facilities to a qualified purchaser, to whom we could issue
5 certificate of convenience and necessity, this troublesome gquestion
and possibly others would be eliminated and the expense of pos-
sible future liligation saved.




200 RE CITY OF SPED.
. 27 Mo. P. 8. C,

. 18] We are of the opinion that for the reasons stated the
Show Cause Order in Case No. 10,628 should be dismissed and
that the application in Case No. 10,614 should be sustained.

Entertaining these views, it is, therefore,

Ovdered: 1. That Case No. 10,628 he and the same iy hereby dismissed.

Ovrdered: 2. That in Case No. 10,614 permission, consent, and authority
be and it is hereby granted allowing the Springfield Gas and Electric Company
to be dissolved and liquidated and its assets and properties to be eanveyed,
distributed and transferred to the City of Springfield, Missouri, from and
after which the Springfield Gas and Blectrie Company shall cease to operate
as a public utility and its Certificate of Convenience and Necessity granied by
this Commission shall thereupon cease and come to an end.

Ordered: 8. That this order shall be in eftect, fifteen days from the date
hereof, and that the Seervetary of the Commission shall forthwith serve certi-
fied copies of same upon all interested parties,

Ossurn, Chr., HEnsow and McCrintock, CC., concur.
Wirriams, C. coneurs in the result.
Wirsow, C. dissents in a separate opinion.

DissExring OPINION

I cannot agree with the majority Report and Order in this
case because the proposed transfer would be unlawful and eon-
trary to certain provisions of both the old and new constitutions
of Missouri and would be detrimental to the public interest and
contrary to the public welfare.

This case, in my opinion, is one of great Importance, involv-
ing the utility properties in the fourth largest city in the State
and the electrie, gas and transportation services to the City of
Springfield’s more than sixty-thousand inhabitants and electric
service to others within an area of eight miles beyond the city
limits in all directions. This case, indeed, is of importance to
the whole utility industry and to the public generally, for if the
conclusions reached in the majority Report and Order were the
law and were to be followed, then there would be no limit to the
field in which municipal utilities could engage in business, and
public utility corporations, the product of free enterprise might
as well retire from business within the State of Missouri. With
the exception of public transportation, there would soon be little
left of the utility industry to regulate and little need for a Public
Service Commission.

Pursuant to the first hearing in this case the Commission on
Mareh 19, 1945 issued its Report and Order granting the applica-
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tion and also requiring that the preferred stock of Springfield
Gas and Electric Company upon dissolution of that corporation
be redeemed at the call price of $115 per share. This Report and
Order was by its terms made effective on Mareh 24, 1945, 'This
Report and Order was coneurred in by a majority of the Commis-
sion to which I dissented. _

On March 23, 1945 motions for rehearing were filed by the
preferred stockholders and by the city of Springfield. On the
same day, after the filing of the said motions for rehearing, the
Commission issued its order extending the effective date of the
Report and Order dated March 19, 1845 to March 29, 1945. On
March 26, 1945 the preferred stockholders filed an amended mo-
tion for rehearing. Also on said March 26, 1945 the Commission
issued its order sustaining the motions for rehearing, set aside the
Report and Order approving the application and set the cause for
rehearing on Monday, April 9, 1945 at 10:00 a. m.

During the afternoon of March 26, 1945 Mr. Robert B. Tizzell,
special counsel for the City of Springfield, called the Chairman of
the Commission by telephone from Kansas City and told him that
the city had just completed its deal with the Federal Light & Trac-
tion Company under its contract for the purchase of the common
stock of the Springfield Gas and Electric Company and that the
Springfield Gas and Electric Company had transferred all of its
properties fo the city of Springfield. This transaction was had
and completed on the same day that the Commission granted
the aforesaid rehearing. The transfer of the properties of Spring-
feld Gas and Electric Company to the city was made without any
order of this Commission authorizing the transfer. It was this
action on the part of the city officials of Springfield and the officers
and directors of Springfield Cas and Flectric Company that
prompted the Commission’s order in Case No. 10,628 requiring the
Springfield Gas and Electric Company to appear before the Com-
mission on Monday, April 9, 1945 and show cause why it had dis-
posed of its works or system necessary or useful in the perform-
ance of its duties to the public without having first secured irom
the Public Service Commission an order authorizing it so to do.

It now appears in the record without dispute that on March
93 and 24, 1945 the city of Springfield received bids for an issue
of utility revenue bonds, the proceeds from which were to be used
to purchase the common stock of Springfield Gas and Eleectric Com-
pany under the terms of its contract with the Federal Light &
Traction Company. After receiving the bids, $6,200,000 of the
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bonds were sold to one Carlton D, Beh Company. Following the
receipt of bids for these bonds, the city officials, together with
their atlorney Mr. Fizzell, went to Kansas City, Missouri where
they proceeded to close the transaction for the purchase of the
common stock of Springfield Gas and Electrie Company. TUpon
completion of this transaction they proceeded to elect the mayor,
members of the city council, the city clerk and the city attorney as
purported directors and officers of the Springfield Gas and Flectrie
Company to replace the former directors and officers of the Com-
pany who resigned. The new directors and officers of the corpora-
tion, then being also.the principal officials of the city of Springfield,
authorized the transfer of all the physical properties of Springfield
Gas and Eleetric Company to the city of Springfield and also exe-
cuted a warranty deed dated March 26, 1945, purporting to convey
to the city of Springfield for a named consideration of $1.00 and
other valuable considerations all of the properties of Springfield
Gas and Electric Company. This deed was signed and acknowl-
edged by Albert Ayre as the purported president of the company
and attested by F. E. Rosback as purported secretary, the acknowl-
edgment being taken by a notary public in Springfield, Missouri.
At the time Albert Ayre was also commissioner of public property
and public utilities for the city and F. E. Rosback was city clerk,
This purported deed was recorded in the office of the recorder of
deeds for Greene County, Missouri on March 28, 1945. Also on
March 26, 1945 the aforesaid Albert Ayre as purported president
and F. E. Rosback as purported secretary of the Company executed
purported articles of dissolution of the corporation, which said
articles of dissolution were sent to the Secretary of State at Jeffer-
son City, Missouri on March 26, 1945 and filed in the Office of the
recorder of deeds of Greene County, Missouri on March 30, 1945.

Under Section 5651 R.S. Mo. 1939, this purported transfer is
void. The language of that statute is as follows

“No gas corporation, electrical corporation or water corporation shall
hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of ov
encumber the whole or any part of its franchise, works or system, neces-
sary or useful in the performance of its duties fo the publie, nor by any
means, divect or indirect, merge or consolidate such works or system,
or franchises, or any part thereof, with any other corporation, person
or public utility, without having fivst secuved from the commission an
order anthorizing it so to do. Every such sale, assignment, lease, transfer,
mortgage, disposition, encumbrance, nierger or consolidation msade other
than in accordanee with the order of the commission authorizing the same
shall be void . , . »
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It is plain that the deed from the Springfield Gas and Electric
Company to the city of Springfield purporting to convey all of the
Company’s properties to the city is a nullity. It is undisputed that
there was no effective order of this Commission authorizing the
transfer at the time the purported transactions were had on March
26, 1945,

Since the purported tramsfer included all of the Company’s
properties, it cannot be said that this was a disposition of properties
not necessary or useful in the performance of the Company’s duties
to the public under that part of Section 5651 where no order of the
Commission is required, nor can it be said that this was a good faith
purchase on the part of the city with a belief that Springfield Gas
and Eleciric Company was authorized to make the transfer so as to
bring the transaction within the holding in Dearborn Electric Light
& Power Company vs. Jones, 7 ¥ed. 9d 806. I say this because the
city’s application for an order authorizing that to be done which
was done was still pending on March 26, 1945, that being the day
when the rehearing was granted upon the city’s application for
rehearing. The Commission’s order theretofore issued had not yet
by its terms become effective and was set aside when the rehearing
was granted. All of these facts were well known to the city’s
officials on March 26, 1945, so that good faith and lack of knowledge
do not exist as an excuse.

The opinion of the Supreme Court of Missouri in the case City
of Springfield vs. Monday, 185 S.W. 2d 788, which is relied upon
by counsel for the city of Springfield and the Springfield Gas and
Electric Company herein, contains nothing which purports to set
aside or construe Section 5651, R.S. Mo. 1939, nor can I find any
statement in that opinion which purports to hold that said Section
5651 has no application to the facts in this case. I can find nothing
in that opinion, nor in said Section 5651, which makes any ex-
ception of a sale and transfer of a utility corporation’s properties
to a city even though the city may own the corporation’s common
stock. I find no other decision of our appellate courts which sup-
ports the opinion of counsel in this respect.

Mr. Fizzell in his brief filed with the Commission contends
that because the city of Springfield owned all of the cormnmon stock
of Springfield Gas and Electric Company, the sale and transfer of
the properties of the Company to the city was not such a sale and
transfer as comes within the provisions of Section 5651, In sup-
port of this argument he cites two cases, to-wit, People ex: rel. Third
Avenue Railway Company vs. Public Service Commission, 203 N.Y.
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289, 96 N.E. 1011, and Philadelphia Trust Company vs. Northumber-
land County Traction Company, 258 Pa. 152, 101 Atl. 970. Both of
these cases involve a foreclosure of a mortgage upon ufility prop-
erties, which mortgage was given prior to the enactment of the
Public Service Commission laws. As a necessity fo the completion
of the foreclosures, the properties covered by the mortgages were
transferred pursuant to the mortgage sale and each court held that
such a transfer need not be approved by the Public Service Com-
mission. Both cases turned on the point that the mortgages were a
valid contract when made and that the subsequent enactment of the
Public Service Commission laws could not change the terms of that
contract and could not prevent the enforcement of the contract,

Ifail to see where these cases have any bearing whatever upon
the applicability of Section 5651 to the sale and fransfer of the
properties of Springfield Gas and Electric Company to the city of
Springfield. I might add at this point that if the argument that the
transfer of the properties from the Company to the city was in
effect a municipal transaction solely within the jurisdiction of the
city council of Springfield and therefore Section 5651 had no appli-
cation is a sound proposition of law, then there was no need to seek
the approval of such {ransfer by this Commission and any order of
the Commission approving same would be superfluous. I am unable
to understand the logic of counsel when he argues in one breath
for an order of the Commission approving the transfer as pro-
vided in Section 5651 and in the next breath argues that the trans-
fer was of such nature that the Commission has no jurisdiction
because Section 5651 has no application thereto.

In the case of Cooper County Bank vs. Bank of Bunceton, 221
Mo. App. 814, 288 S.W. 95, a decision by the Kansas City Court of
Appeals wherein a mortgage had been given upon the utility prop-
erties of the Bunceton Ice, Light & Fuel Company without first
obtaining an order of the Public Service Commission approving
the encumbrance, the Court held the mortgage was void under the
provisions of Section 10,483, R.S. Mo. 1919, which is now the afore-
said Section 5651 of the 1939 Revision without any interim amend-
ments. It was urged as a point in that case that an order of the
Public Service Commission could be obtained after the mortgage
had been given which would validate the mortgage. As to this
point the Court of Appeals said at 1. c. 99 :

“It was also urged as a dofense that plaintiff, as the owner of the deed
of trust in controversy, failed to procure its validation by the Publie
Service Commission. We find no law, nor are we ecited to any, whereby
the Public Service Commission is given power to validate a deed of trust
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which is void under the statute. The statute declares than an incumbrance
made other than in accordance with the statute is void, and, being void,
the commission iz not authovized to make it valid. In Van Shaack v.
Robbins, 36 Towsa, 201, the court said:
“Where the word (void) is used to secure a right to or confer a benefit
on the publie, it will, as a rule, be held to mean null and incapible
of confirmation. But, if used respecting the rights of individuals
capahle of protecting themselves, it will often be held to mean void-
able only.’
“See, also, 40 Cye. 2147

That case has been cited with approval by the Supreme Court
in Webster et al vs. Joplin Waterworks Company, 352 Mo. 327, 177
S.W. (2d) 447, wherein Division No. 2 of the Supreme Court held
void an attempted transfer by an individual owner of a waterworks
system to a corporation without an order of the Public Service
Commission authorizing such transfer. The corporation in that
case was caused to be formed by the individual who owned the
waterworks system and he was the principal stockholder, presi-
dent and general manager of the corporation, a situation guite
analagous to that of the city as an owner of the commeon stock of
Springfield Gas and Electric Company. That decision turns solely
on the provisions of the aforesaid Section 5651, R.S. Mo. 1939,

I ean reach no other conclusion but that the purported transfer
under the laws of Missouri is void. A rehearing having been
granted by the Commission, the parties and the utility properties
herein involved are in the same situation as though no hearing
had previously been held and no attempted transfer had been
made. The case is, therefore, before the Commission upon the
guestion as fo whether the proposed transfer would be in the
public interest. In my dissenting opinion of March 19, 1945, I have
expressed my views rather fully upon this issue and I now reaffirm
and adopt my reasons substantially as therein set out.

Although the Supreme Court of Missouri has recently held
that the cily of Springfield may issue public utility revenue bonds
for the purchase of the common stock of the Springfield Gas and
Electric Company from the Federal Light & Traction Company,
(City of Springfield, Missouri, Petitioner, Appellant, vs. Harry
Monday, et al., Respondents, 185 S.W. (2d) 788, the Court did not
hold that the city can operate as a public utility outside the city
limits, and that conclusion does not follow as of course. Under
the most recent decision of the Supreme Court of Missouri upon this
subject, Taylor vs. Dimmiit, 336 Mo. 330, 78 S.W. (2d) 841, decided
in 1834, which case has never been criticized or overruled, I am
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of the opinion that the city of Springfield cannot lawfully serve the
electric and gas customers located outside the corporate boundaries,
and for that reason the proposed transfer would be detrimental to
the public interest. The case of Taylor vs. Dimmitt involved a
guestion of whether or not the city of Shelbina, Missouri, a city of
the fourth class which owns and operates a municipal eleetric plant
and having a surplus of electric energy from its municipal plant,
could construct, maintain and operate an electric fransmission line
for the purpose of furnishing service to consumers residing in Lake-
nan, an unincorporated village located approximately five miles
from the city limits of Shelbina, and also to furnish service to con-
sumers along such proposed eleciric transmission line. The Court
held that a municipality in rendering eleciric service to consumers
outside the corporate boundaries performs no munieipal function,
but enters a field of private business, and authority for such action
must clearly appear; that a municipality has no implied power fo
engage in private business, and that the city of Shelbina was with-
out statutory authority to construef, maintain and operate a {rans-
mission line for the purpose of furnishing service to consumers
outside its corporate boundaries. In that case the Court said, 1, c.
843,:

“ . ., . cities in owning, operating, and maintaining electric utilities
act in their proprietary, or business, as distinguished from governmentsl
capacity. In rendering electric service fo consumers outside their corpo-
rate boundaries, they perform no municipal function, but depart from
the primary objeets for which they have existence, and enter a fleld of
private business., Authority for such, we think, should clearly appear.”

also:

“Even as to povernmental funections, Missouri cities have or can exercise
only such powers as ave conferred by express or implied provigions of
law;”

also:

“fJt is a general and undisputed proposition of law that a munieipal
corporation possesses and can exercise the following powers, and no
others: (1) Those granted in express words; (2) those necessarily
or fairly implied in, or inecident to, the powers expressly granted; (§)
those essential to the declared objects and purposes of the corporation—
not simply convenient, but indispensable. Any fair, reasonable doubt
concerning the existence of power is resolved by the courts against the
corporation, and the power is denied.)’ 8t. Louis v. Kaime, 180 Mo, loc.
cit, 822, 79 8.W. 140, 143 (quoting Dillon, Municipal Corp. vol. 1 (4th Xid.)
p. 145:)"
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The city of Springfield, Missouri is a city of the second class
and the applicable statutes are as follows:

“See. 6605 R.S, Mo. 1939,

« . . Any eity of the second class in this state may purchase, receive
and hold property, both real and personal, within and without such city,
for any public use or purpose . . . ¥

“Sec. 6609 R.S. Mo. 1939,:

“XV. To procure by purchase, condemnation, gift or otherwise, within
the city or beyond the limits therveof, property fov use of the eily in and
Jor the performance of its functions, and to manage and regulate the use
thereof; . . .

“XXXVI. To acquire by condemnation, purchase, gift, lease or other-
wise, property, real and personal, within such city and beyond the limits

thereof . . . for the erection, construction, maintenance and operation
of gas plants and systems, heat planis and systems, electrie light plants
and systems . . . electric or other power plants and systems, to be used

in supplying the eity and tts inkabitanis with lght, hewt and power; and
Ffor any other public use or purpose, . . .

“¥XXVIIL. To acquire by condemnation, purchase, gift, lease or other-
wise, property real and personal within such city or beyond the limits
thereof, and to establish, construet, maintain, add to, equip, improve,

own, control, regulate, and operate . . . electric light systems, electric.

or other heat systems, electric or other power systems, electric or other
railways, . . . and transportation systems of any kind, . . . and all
public utilities not herain enumerated and everything required therefor;

. to sell . . . gas, electric current, and all products of any public
utility operated by the city ... ” (Italics added)

In the case of State vs. Orear, 277 Mo. 303, 210 S.W. 392, the
city comptroller of Kansas City contended that the purpose for
which the proceeds of the ice plant bonds were to be used was not
a public purpose, and, therefore, there was lacking both legisla-
tive and constitutional authority to use therefor public moneys
raised by public taxation. The Court in that case said, lLc. 395,:

“That there must be authority in the charter of Kansas City, either ex-
press or clearly implied, permitting that municipality to engage in mak-
ing and selling ice, before it ean legally do so is settled by the repeated
adjudications in this state.” (citing cases)

I am unable to find any charter or statutory provision, express
or implied, which authorizes the city of Springfield to engage in
the private business of condueting a public utility. '

In the majority Report and Order an attempt is made to dis-
tinguish the case of Taylor vs. Dimmitt, supra, from the present




208 ' RE CITY OF SPFD.
27 Mo, P. 8. C.

case on the ground that the city of Springfield is a city of the second
class while the city of Shelbina is a city of the fourth class. Sec-
tion 7642 R.S. Mo 1929, which is the same as Section 7787 R.S. Mo.
1939, was cited by the Supreme Court of Missouri in Taylor ws.
Dimmitt. This statute is applicable to any city in the State which
| owns and operates any electric light or power plant including cities
if of the second class, such as Springfield, cities of the fourth class
‘ such as Shelbina and cities under special charters such as Kansas
City. That section provides as follows:

“Sec. T787. Cities empowered to sell light and power.—Any city in this
state, which owns and operates any elecirie light or power plant, may,
and is hereby authorized and empowered to supply electrie eurrent from
its light or power plant to other munieipal corporations for their use and
the use of their inhabitants, and also to persons and private corpovations
for use beyond the corporate limits of such city, and to enter inte con-
tracts therefor for such time and upon such terms and under such rules
and regulations as may be agreed upon by the eontracting parties. (R.S.
1828, sec, 764237

, The Supreme Court in Taylor vs. Dimmitt, 78 SW, (2d) 841, le.
;] 842, 844 and 845, discusses this statute as well as Sections 7643 and
1 7644 R.S. Mo 1929 (Sections 7788 and 7789 R.S. Mo. 1939) as fol-
- Jows:

“The authority of Missouri cities to engage in the electric utility busi-
ness was thus limited until 1911, In 1911, now sections 7642, 7643, and
7644, R.8. 1929, were enacted (Laws 1911, p. 351), constitubing the whole
of an act of the Legislature, under the title: ‘An Act to amend article
twenty-three, chapter eighiy-four, Revised Statutes of Missouri, 1909,
entitled “Water-works, light and power planis, by adding theveto three
new sections to be known as sections 9904a, 9904b, 9904e, authorizing cities
owning light plants to supply ether cities, persons and corporations with
eleciric current; authovizing cities to procure electric eurrent from other
such cities; and authorizing cities to construct lines for conveying said
current outside the limits of said cities.’” (L. 842)

“By section 7643 the Legislature authorized certain cities in this state to
procure electrie eurrent from eities owning and operating an electric light
and power plant. Having conferved the necessary authority upon the
eities within the act to ‘supply,’ on the one hand, and ‘procure,’ on the
other, electric curvent, the Legislature then proceeded to provide the
means whereby the current was to be transmitted. The act presents g
completed plan for accomplishing its purpose and should be read as a
whole. It expressly authorized (section 7644 (Mo. St. Ann. sec. 7644, p.
6081}) the city procuring the electriec current to conduct said current
‘from the city’ supplying the same, and “for that purpose to ervect’ the
necessary appliances and fixtures ‘along, across or under any of the
publie roads, streets and waters * * *7 ag well as all other apparatus
and devices ‘necessary for and in conducting said current from the city
. agreeing to supply the same into its own limits in, upon, over and through
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any territory of this state outside, as well as within, the limits of said city.
# % & No such authority is conferred upon the eity supplying the electric
surrent. The fact that the title of the act of 1911 provides: “* * % and
authorizing cities to construct lines for conveying said current outside
the limits of said eities,’ when considered with the provisions of the act
conferving such authority only upon the cities procuring electric current,
precludes the jmplication that such lines are to be constructed by the
supplying city. The title is broad enough to permit the vesting of such
power in the city supplying the electric current, and the failure of the
act to bestow the same leads to the conclusion the Legislaiure intended
no stch power to vest in the city supplying the current. The appavent
logical conclusion to be drawn from the legislation is that the Legislature
knowingly and purposely withheld (see Pub, Serv. Comm. V. Kirkwood,
319 Mo. loe. Cit. 568, 4 8.W. (2d} lec. eit. TT5) from the eity owning the
plant the authority to construet, maintain, and operate an electric trans-
mission line outside its corporate limits for the purposes within the act.
Thus interpreted the legistation is in harmony with the dominant and
primary purpose of municipal government. Absent, as here, any author-
ity to extend its distribution system, it will not do to say that the supply-
ing city may consiruct transmission lines to supply ‘persons and private
corporations,’ while such authority is withheld from it in supplying mu-
nicipal corporations.” (l.e 844 and 845.}

Tt was contended in the majority opinion that Subsection XXXVII
of Section 6609 R.S. Mo. 1939 authorized the city to conduct a pub-
e utility business outside the city limits. Referring to Subsec-
tion XXXVII the majority opinion states, “If it gives the power
to cities of the second class to acquire, and to operate, facilities be-
yond the city limits to serve consumers at points outside of the city,
then this application could not be denied upon the ground sug-
gested,” citing Subsection XXXVII, Section 6609 R.S. Mo. 1938.
The fallacy in this reasoning is that this section only gives the city
power to purchase and acquire properly beyond the city limits,
and does not give the city power to operate and conduct a public
utility business outside the city limits. Under said section when
read together with other applicable statutes and Taylor vs. Dim-
mitt, supra, electric current can be sold by the city only at the cily
Timits.

“Provided always that the interpretation is reasonable and not
in conflict with the legislative intent,” says Corpus Juris, 59 C.J.
995-998, “it is a cardinal rule of construction of statutes that effect
must be given, if possible, to the whole statute and every part
thereof. To this end it is the duty of the court, so far as practic-
able, to reconcile the different provisions so as to make them con-
sistent, harmonious, and sensible.” Under this rule it is important
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to consider some of the other subsections of Section 6609. Sub-
_section XV of said section reads as follows:

“XV. To proeure by purchase, condemmation, gift or otherwise, within
the ecity or bevond the Hmits thereof, property for use of the city, in and
for the perfermance of its functions, and to manage and regulate the
use thereof; and to sell, lease or otherwise dispose of the same.”

This subsection Hmits the purchase of property to that to be used
by the city only in the performance of its functions, and since the
condueting of a publie utility business outside the city limits is not
a municipal function but a private business it follows that the in-
terpretation put upon Subsection XXXVII by the majority report
and order is inconsistent with the provisions of said Subsection XV.
It is also to be noted that Subsection XXXVI Hmits the use of
property outside the city limits fo supplying the city and its inhabi-
tants with light heat and power, and “for any other public use or
purpose , . .” ' '

Other subsections of the aforesaid Section 6609 can well be-
noted at this juncture. Subsection XXXV reads as follows:

“Tg provide the eity and its inkabitants with water; to prevent the water
supply of the city from becoming polluted or contaminated, and for this
purpose such city shall have jurisdiction as far beyond the lmils as is
necessary.”

Subseection XLI reads as follows:

“To provide for the inspection of mileh catile and dairies, whether kept
within the city or without the ecity Hmits from which milk or mille prod-
uets are sold within the city, and to provide for the ingpection and regu-
lation of bakeries, confectioneries and places of refreshment.”

Subsection X LIV reads as follows:

“Po create a board of public health and sanitation, and to make regula-
tions, by ordinance, to preserve and promote the general health of the
eitizens; said board shall cause to be enforced within the city, and within
four miles thereof, all laws, regulations and ordinances designed to pre-
serve, promote and profect the general health of the inhabitants of the
eity, and the spread within the city of contagious, infectious and other
diseases and, in case of emergency menacing the public health, to make
and eause to be enforced within the oity and within four miles thereof ail
rules and regulations they deent necessary to meet such emergencies and
to perform sueh other duties as may be prescribed by ordinance.”

Subsgection LIX reads as follows:

“Fo regulate, restrain and prevent the discharge of firearms, fireworks,
rockets or other combustible matervials in the ecity, and to regulate the
keeping, storage and use of powder, dynamite, guns, guncotton, nitro-
glycerine, fireworks and other explosive materials and sabstances in the
city, or within two miles of the limits thereof.” (Italics added)
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Each of the aforesaid subsections contains specific language
authorizing the city to go beyond its corporate limits for specified
purposes and the power of the ¢ity as given by said subsections
to go beyond the limits is limited and confined by specific language.
If the legislature was so careful in drafting this act fo use spetific
language in authorizing the city o go beyond its limits for certain
municipal purposes, it is a logical presumption that if the legisla-
ture intended by Subsection XXXVII to authorize the city to en-
gage in the business of a public utility outside its corporate area,
it would have said so in specific langauge that would need nothing
read into it by interpretation and it would have specified how far
beyond its limits the city could go in conducting such a business
just as was done in the aforementioned other subsections of Sec-
tion 6609.

In order to hold that Subsection XXXVII authorized the eity
to operate a public utility business outside the city limits, some-
thing must be read into that subsection which is not to be found in
the language thereof.

Evidently the framers of the ordinance of the city of Spring-
field which authorized the issue of bonds for the purpose of pur-
chasing the common stock of Springfield Gas and Electric Com-
pany and thereby acquiring its physical properties recognized that
the city of Springfield was not authorized to conduct a public util-
ity business to serve customers outside ifs city limits, because the
language of the ordinance wherein it states the purpose of the
ordinance and the bonds to be issued thereunder reads as follows:

£

. . it being the purpose of the city of Springfield, Missouri, to pro-
vide funds as soon as possible for the purpose of paying the cost of pur-
chasing and acquiring the electric, gas and bus transportation systems
serving the cily of Springfield, Missouri, and its inhabitants, and to do so
in compliance in all respects with the Constitutlon and the laws of the
State of Mlssouu, .. (Ttalies added)

It is my view that the foregoing language of the ordinance
limits the city to the purchase of only those utility properties which
serve the city and its inhabitants and Subsection XXXVII cannot
now be misconstrued into enlarging the scope and purpose of the
ordinance beyond its langnage—regardless of any language in the
Monday case.

Additional facts were presented upon the rehearing of this
case on April 9, 1945 with reference {o the distribution lines located
outside the city limits. The evidence presented at the hearing
on March 7, 1945 did not show the number of consumers outside
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the city limits or the income derived therefrom. However, the
evidence presented upon the rehearing shows that during the year
1941 315 miles of electric distribution lines of Springfield Gas and
Electric Company were located outside the city limits of Spring-
field representing approximately fifty-seven per cent of the total
of distribution lines of the entire property. On this 315 miles of
distribution lines outside the city limits are connected 815 dis-
tribution transformers representing approximately forty-eight per
cent of the total number of distribution transformers on the entire
property. Mr. E. S. Williver, vice-president and general manager
of Springfield Gas and Electric Company, testified that 2,881 do-
mestic consumers are served electricity outside the city limits rep-
resenting 16.2 per cent of the Company’s total domestic consumers;
365 commercial consumers are located outside the city limits rep-
resenting 11.2 per cent of the Company’s total commercial con-
sumers; 5 industrial consumers are served outside the city limits,
representing 16.7 per cent of the Company’s total industrial con-
sumers. The Company’s revenues derived from the service of do-
mestic consumers outside the city limits for the year 1941 was
$84,667 representing 16.4 per cent of the Company’s revennes de-
rived from all demestic consumers; the revenues from commerceial
consumers was $6,037 representing 1.1 per eent of the revenues
derived from all commereial consumers. The revenues from in-
dustrial consumers outside the city limits was $84,630 representing
34.2 per cent of the Company’s revenues derived from all industrial
consumers. Mr. E. S, Williver testified that there have been no ma-
terial changes in the Company’s operations since 1941 up to the
Present time which would materially change these figures.

An attempt was made to minimize the extent of the business
outside the city by testimony to the effect that only 5% per cent of
the total book value of the properties owned by the Company is
located outside the city limits, As I have previously pointed out
in my opinion of March 19, it is not the value of the property lo-
cated outside the city limits which is of importance, but it is the
fact that the business condueted in serving the consumers out-
side the city limits, which the evidence shows ig substantial, is
unlawful,

The majority Report and Order refers to the operation of
these properties outside the city limits as “incidental.” I cannot
agree that this is a proper appellation. T call the operation of these
properties a very substantia! part of the business of the Springfield
Gas and Electric Company. Nor can I agree with the application
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of the decision in Speas vs. Kansas City, 329 Mo. 184, 44 S.W. (2d)
108, to the present case. In the Speas case the plaintiffs, as resi-
dent taxpayers of Kansas Clity, Missouri sought to have adjudged
unconstitutional all provisions of said City’s charter by which it
and its officers and agents are authorized to supply water to non-
residents and to enjoin perpetually said City and its officers and
agents from supplying water to nonresidents. The plaintiffs peti-
tion alleged, among other things, that the City had constructed
certain water mains running to and along the boundary line of
Missouri and Kansas where Kansas City, Missouri adjoins John-
son County, Kansas; that the City had placed water meters at the
State line (which is also the city limits); that the purchaser of
the water from Kansas City was charged the lowest consumer rate
known as a combination rale based on the total consumption of
water, and that the purchaser retailed and distributed the water
to individual residents and citizens of the residential district of
Johnson County, Kansas at a higher and more profitable rate than
that paid to defendant, Kansas City, Missouri but which rate was
lower than that charged to and paid by the great majority of the
resident taxpayers or citizens of Kansas City, Missouri. The peti-
tion also contained the general allegation that Kansas City, Mis-
souri, was selling and distributing large quantities of water to vari-
ous other nonresident and noncitizen consumers, the names of
whom were unknown to plaintiffs. The petition further com-
plained that by reason thereof there had been frequent shortages
of water for the use of citizens and taxpayers of Kansas City, Mis-
souri, and that no part of the expenditures for the water distribu-
tion system had been, or would be paid by nonresident users and
consumers of water. In passing upon the questions presented in
that case the Court said, Le. 113,:

#1g the charter power of Kansas City to supply water to nonresidents in
conflict with its charter power to acquire and to operate waterworks for
publie purposes only or with the constitutional provision that taxes may
pe used for public purposes only? We think not, becanse the charter
power of Kansas City to supply water to nonresidents may be exercised,
as was doubtless intended by the framers of its charter, for the benefit
of the city and its inhabitants. In other words, if Kansas City acquired
and is operating its waterworks primarily for the purpose of supplying
water for its own needs and the needs of its iphabitanis, and is inei-
dentally selling surplus water to mnonresidents, without impairing the
nsefulness of ils waterworks for said primary purpose, such exercise
- of its charter power to supply water to nonresidents is not inconsistent
with its charter power to acquire and to operate waterworks for publie
purposes only, nor with the eonstitutional provision that taxes may be
used for public purposes only.”
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The question involved in the Speas case wag the constitutionality
of the charter provisions authorizing the selling of surplus water
to nonresidents. That case did not hold that g municipal corpora-
tion can lawfully conduct a public utility business serving econ-
sumers outside the city limits, nor does Kansas City’s charter au-
thorize the conducting of such a private business. The Speas case
is not in point and is so recognized by the Supreme Court in the
opinion in Taylor vs. Dimmitt in which the Court says, lc. 844,.

“The Missouri cases mentioned by appellant (Speas v. Kansas City, 329
Mo. 184, 44 8.W. (2d) 108; Public Serviee Commission v, Kirkwood, 313
Mo. b62, 4 8.W. (2d) 773; and McMurry v. Kansas City, 283 Mo, 479,
288 8.W. 615} do not involve the issue upon which this case turns.”

It is my opinion that the interpretation placed upon Subsection
XXXVII by the majority Report and Order is neither reasonable
nor sound. If the city of Springfield could lawfully conduct a
private business to serve the consumers eight miles beyond the city
limits, why ecould it not serve ten, fifteen, iwenty-five or even onhe
hundred miles beyond the city limits? If there is no limit to the
area which may be served by a municipal utility, could not the
city of Springfield purchase the properties of all of the rural elec-
tric co-operatives within the State of Missouri and thus serve rural
electric consumers throughout the State? Could not the city of
Columbia purchase the electrie properties and serve the cily of
Moberly, for instance, or the city of Jefferson City? If a city is
to be permitted to engage in private business beyond its corporate
limits, then the question arises as to how far beyond its limits the
city may go with such an endeavor. Conceivably and logically if
a city can thus go one mile beyond its limits, it would have the
authority to extend its business operations throughout the whole
area of the State. 'The primary reason for having city limits is to
confine the city’s operations to those limits, That seems to be
the intent and purpose of the statutory and case law dealing with
this subject and the reason why the above mentioned statutes
dealing with the municipal ownership of utility properties outside
a city’s limits confine the use solely to the service of inhabitants of
the city. The language from the Supreme Court’s opinion in the
bond validation case (Monday case) quoted in the majority Report
and Order, i.e.:

“Their objection that parts of the distribution lines go heyond the ety
Hmits is answered by the express authovization to go beyond the limits
in Subsection XXX VIT of Section 6609, We therefore overrule these con-
tentions,”
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does not change the law on this point as it is determined in Taylor
ps. Dimmitt. The quoted language is the only language in the
bond case that might reflect upon the point under consideration and

the meaning of that language is readily understood when the issue |

upon which the court was passing is understood. The sole issue
in that case was the validity of the bonds the city was issuing for
the purpose of purchasing the common stock of Springfield Gas and
Electric Company in order that it might by that means acquire the
Company's properties. As an objection to the validation of the
bonds, the point was made that some of the Company’s properties
were outside of the city limits. In answer to this' objection the
Court used the above quoted language merely to point ot that
Subsection XXXVII of Section 6609 of the city’s charter authorized
the city to ecquire and own property beyond the city limits. The
opinion gave no consideration to what use was to be made of those
properties. :

Tt is my opinion that the proposed transfer would leave a large

number of the present consumers of Springfield Gas and Electric
Company, including a large number of power users, without elec-
tric and gas service and for that reason would be detrimental to the
public interest.

Since the purported transfer is void and no authorized trans-
fer took place before the recent adoption of the present constitu-
tion of the State of Missouri, it is unconstitutional under Section
93 of Article VI of the Constitution of Missouri for the city of
Springfield to own the stock of the Springfield Gas and Flectric
Company. Said Section 23 provides as follows:

“Qaption 23. No county, gity. or other political eorporation or subdivi-
sion of the state shall own or subscribe for stock in any corporation or
association, or lend its eredit or grant public money or thing of value to
or in aid of any corporation, assceiation or individual, except as provided
in this Constitution.” {Ttalics added)

The language of this section is very plain. It means that the city
of Springfield cannot own stock in any corporation. All of the
proceedings in connection with the purported transfer have been
attended with haste. The first hearing upon this application, at the
request of the city, was set upon less than ten-days’ notice as re-
quired by the Rules of Practice and Procedure before the Cominis-
sion, and after motions for rehearing had been filed and on the very
date the motions for rehearing were sustained, the purported trans-
fer took place. Counsel for the city of Springfield testified as
follows:
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“Well, March 29, was the date on which the new constitution would be-
come effective, and there are provisions in the new constitution which
I felt would be urged as a ground for further litigation. I felt that it
was very important from the standpoint of the City to consummate its
purchase of the stock before the new constitution became effective or elze
we might be involved in another year or two of litigation, which is very
expensive from the City's standpoint. Tt loses the profits and income of
the property which are certainly in excess of half a million dollars a
year. I therefore recommended that the sale be consuminated before the
twenty-ninth of March.” (R.-177-178 Apr. 10.)

The city officials and speeial counsel were so apprehensive of the
effect of the new constitution that although this is a public matter
and one of interest to all of the citizens of Springfield they left
the city of Springfield and went to Kansas City in order to avoid
litigation and there attempted to complete the {ransfer of the prop-
erties herein involved.

Although the Supreme Court in the Monday case ruled that
the city of Springfield had authority to issue bonds to purchase all
of the common stock of Springfield Gas and Eleetric Company in
order to become the owner of its physical utility properties in spite
of Section 6 of Article IX of the Constitution of Missouri then in
effect which prohibited a city from becoming a subscriber to the
capital stock of any corporation, it appears that Section 47 of
Article IV of said constitution which provides as follows was not
cited or considered by the Court:

“Section 47. The General Assembly shall have no power to authorize
any county, city, . . . to become a stockholder in such corporation, asso-
eiation or company . . .”

Although the record of the rehearing is voluminous, the testi-
mony consists prineipally of a recital of the details of the pur-
ported transfer and a recital by counsel for the city of Springfield
of his understanding of the law. There is still very little in the
record upon the real issue in the case which is whether or not the
proposed transfer would be detrimental to the public interest, No
reasonable showing was made as to any public benefit to be derived
from this purchase which would offset the definite losses which will
result to the school district, road districts and to the county as a
consequence of the acquisition of these properties by the munici-
pality. No actual plan has been adopted by the city regarding the
rates to be charged and there is no gaurantee that the reduction
which this Comrmission has required to be made by allowing credits
will be made permanent. If such a guarantee were made, it would
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be no additional benefit in view of this Commission’s outstanding
order. In fact, on July 20, 1945 this Commission received a letter
from the city attorney of the city of Springfield enclosing a profit
and loss statement for June, 1945 and also for a period from March
926, 1945 to June 30, 1945 and also a newspaper clipping from . a
Springfield newspaper “reflecting the city’s plans for an early rate
reduction and the progress being made toward that end.” The
letter contains a request that the letter and enclosures be made a
part of the record in the case herein, if permissible under Commis-
sion procedure. The record in this case is now closed and, of course,
neither the letter nor the enclosures can be considered a part of
the record upon which the Commission can base a decision. How-
ever, having read the newspaper article, I can but observe that it
appears from this article that the city of Springfield has not even
continued the rate reduction by means of a refund which was
ordered by this Commission. No improvement in service is an-
ticipated, and statements were made that the service now is very
satistactory. Mayor Carr at the hearing on March 7, stated, “The
present management has given wonderful service for a number of
years.” No economy of operation is anticipated and the entire
personnel of the Springfield Gas and Electric Company is to be
retained. The only economy which was discussed was the savings
in taxes. The amount of such savings is largely defined by the loss
in tax revente to the school district, road distriets, the county and
the Federal Government. None of these parties who will suffer a
loss in revenue will receive equivalent benefits. If the tax savings
within the city are not passed on to the public in rate reductions

_or through reductions in taxes, even this saving is doubtful.

I am unable to agree with Mr. Bennett, Commissioner of
Revenue, that the loss of $500,000 per year in faxes by the school
district, county, state and the Federal Government is a public
benefit. Such an interference in the tax policy of the Nation in
view of our huge National debt would be detrimental to the public
interest.

1t was admitted that under municipal ownership employees of
the Springfield Gas and Electric Company upon becoming city
employees would lose their Social Security benefits, and the evi-
dence shows that wage increases were contracted for ranging from
ten to fifteen dollars per month based on a forty hour week &8s an
attempted compensation for this loss.

Vague references were made to Utopian power rates which
were to bring new industries to Springfield, but cross-examination
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disclosed that no schedules had been prepared to bring about these
low rates nor was it shown that such reductions could be made
without imposing a burden on the residential and other consumers,

Mr. John Randolph, General Counsel of the Missouii Public
Service Commission, asked Mayor Carr on cross-examination:

(R.-82, March 7) '

“Q Mayor Carr, you said you thought there would be many
benefits that would come out of municipal ownership in this case.
You expected to lower rates, have you made any definite studies
of what you can do in that respect?”

To which the Mayor answered :

“A No, we haven’t, and the reason is we haven't as yet secured
the property and there is plenty of time to do that. I don’t see why
it is necessary to do that before you get the property.”

Witnesses stated that new industries had been foreed to choose
other locations because of the high power rate at Springfield and it
was stafed that a large tire plant had located in Oklahoma instead
of at Springfield because the Oklahoma location offered a four-mill
power rate. It was inferred that the acquisition of the electric
utility properties by the city would enable it to reduce power rateg
in order to compete in the acquisition of new industries.

Our records show that during 1943 the Company purchased
power from The Empire District Electric Company in an amount of
$84,836 which covered 12,807,560 kilowatt hours, This purchased
power cost the Company .656 per kilowatt hour, If these new
industries which are to be attracted to Springfield by the suggested
four-mill rate actually are obtained, it is logical to assume that the
amount of power purchased will be increased in order to supply
this additional demand. If the four-mill rate is offered to these
bower consumers, it can only be done by passing the difference
between .656 and .4 on to the domestic and commereial users which
could easily result in requiring an increase for those types of con-
sumers in order to offer the low rate which the city desires for the
purpose of attracting new industries, Certainly, the benefit to
domestic and commercial customers would be doubtful in that
event, ' .

On the 24th day of April, 1944 the Commission issued a Report
and Order wherein the Springfield Gas and Electric Company was
ordered to reduce the Bross operating revenue of its electrie depart-
ment for the year of 1944 by refunding, or by allowing credit on
future bills to customers, until the amount of $304,000 shall have
been refunded. Prior to issuing that order the Commission held a
hearing at which the city of Springfield appeared by its attorney,
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Mayor and members of the council, and a group of commercial and
industrial electric consumers appeared by their attorney, Mr. Fred
A. Moon. It was claimed originally by the industrial users that the
power rates in the city of Springfield were not comparable to the
power rates in the State of Missouri generally, but that the -do-
mestic and other rates were comparable to such rates throughout
the State, and it was contended that the total rate reduction should
go-to the large power users. Mr. Moon requested time in which fo
prepare as an exhibit a study showing comparison of power rates
in Missouri and iime was granted for that purpose. Therealier,
the indusirial users secured the services of an electirical engineer
to analyze the power rates of Springfield as compared with other
cities in Missouri, and after said analysis was completed Mr. Moon
advised the Commission that he found both the domestic and
power rates were comparable to the same classes of rates in other
cities in Missouri and not out of line. At a prior hearing in the
same case on Feburary 14th and 15th, 1944 Mr. Louis W. Reps, who
testified on behalf of the Chamber of Commerce, asked that what-
ever rate reduction might be ordered be allocated to industrial
power users and commercial light users. In his testimony Mr. Reps
said, “. . .our residential rate is very much in line. In fact, we
advertise at the time that it is the lowest in Missouri. . .”
(R. 132-133). I refer to previous records before this Commission
for the purpose of pointing out that there ig little to justify the
belief that this proposed change of ownership can greatly benefit
the rate situation within the eity of Springfield.

The evidence shows that there has been appointed a group
of businessmen, or so-called Advisory Board, described by the
Mayor as “, . .made up of some of our good citizens.”, but which
has no authority in law. We have no reason to doubt the com-
petency of these businessmen in their respective lines of business,
but the record shows that only one of them has ever had any public
utility experience, and that he is not connected with any utility at
the present time. ' ‘ )

The purchase price proposed in this case is $6,750,000. Some
comment was made at the hearing regarding the fairness of this
amount, and it was suggested that the city was paying more than
nine hundred thousand dollars in excess of the price which had
been offered by an individual and had been accepted by Federal
for the common stock of the company.

This Commission in 1944, after an audit of the Springfield
Company, fixed a rate base upon which the earnings of the electric
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and gas departments should be compited. No equivalent finding
was made for the heating and transportation departments. 'The
rate bases which were fixed in 1944, plus adjustments applicable
thereto during the year of 1844, amount to $5,499,009 for the
electric and gas departments. If we add to this amount the adjusted
investment in the heating department and the recorded investment
in the transportation department, the maximum amount which
could be justified as value of this property would be $6,009,077.
This amount is approximately six hundred sixty-five thousand
dollars less than the agreed purchase price in this case.

An analysis of the balance sheet of this Company for December
31, 1943, discloses that the earned surplus, plus the common
capital stock Hability, amounts to $299,446.70. This is an accepted
method of determining common stock equity in a property. These
figures, however, are not representative of the equity value as there
are items of acquisition adjustment in a substantial amount which
would have to be considered in a determination of this nature.
However, ignoring these, it seems evident that the offer by an
individual of a consideration of $650,000 for the common stock of
this Company was at least an adequate consideration and that the
price which is proposed herein seems exorbitant and to the extent
of the excess over fair value is contrary to the public interest of the
citizens of Springfield,

In the rate base figures quoted above are included an amount
slightly in excess of one hundred thousand dollars for cash working
capital and material and supplies which amounts might reasonably
be deducted in the above computation in view of the ferms of the
purchase contract which in substance provide that assets of this

nature may be offset by the assumption of liabilities of the eorpo-
ration.

The question as fo the sentiment of the public at Springfield
was discussed and opinions were stated on both sides. No aetual
test of this sentiment has been made. A vote was proposed on this
matter at which time a consideration considerably in excess of the
present one was involved. This vote wag prevented by injunction.
Since that time the consideration involved seems to have been re-
duced by more than one million dollars but is still some nine hun-
dred thousand dollars in excess of a bid which was made by an
individual and accepted by Federal. Possibly the public, if given

an opportunity to vote, might register its objection to this large
difference in eonsideration.
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For the reasons above stated I dissent from the majority Report
and Order and it is my opinion that the proposed transfer is un-
1awful and unconstitutional and that it would be detrimental fo the
public interest and contrary to the public welfare. :

Commissioner

In the matter of the application of CITY OF FERGUSON, Missouri,
to construct grade separation over Wabash Railroad Company
tracks at Dade Avenue, to abandon a grade crossing at Adams
Avenue, and to construet a grade crossing near Elizabeth
Avenue, all in Ferguson, Missouri.

Case No, 9926
Decided Auwgust 28, 1945
(Supplemental Report and Order No, 1)

1 Crossings, §33--Railroads, §8. The Commission’s failure to set a date
for the completion of an authorized grade separation structure is an un-
desirable practice.

2 Crossings, §12—Railroads, §8. The Commission stated with respect fo an
order authorizing a grade separation with ne completion date prescribed
therein that prior to ecommencement of construction, it has authority fo
vescind such orders if after a considerable lapse of time, it learns that
conditions have changed making the construction undesirable.

3 Crossings, §33. The Commission declined to prescribe in its order author-
izing a grade separation an indefinite completion date, but it stated that
an extension of time might he granted if materials and labor were not
available within the allowed period of time.

APPEARANCES
Forrest Boecker for Wabash Railroad Co.
Robert B. Snow for City of Ferguson.
Guido Moss for the Commission.

SUPPLEMENTAI REPORT AND ORDER OF THE
COMMISSION
BY THE COMMISSION:

 This case is again before the Commission upon application
filed on April 11, 1945, by the City of Ferguson, a municipal corpo-
ration of St. Louis County, Missouri, for an order authorizing
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San Franeisco Railway Company near Tower Grove Station in St. Loais,
Misscwuri, be and is hereby set aside and for nought held.

Ordered: 2. That J. M. Kuwrn and Jobn G. Lonsdale, Trustees, St.
Louis-San Franeisco Railway Company, Debtor, and Guy A, Thompson,
Trustes, Missouri Pacific Railrozd Company, Debtor, be and they are hershy
ordered to construes, maintain, and operate an interiocking plant at the grade
erossing of the Missouri Pacific Railread Company’s track with the tracks of
the 8Bt. Louis-San Franeisco Railway Company near Tower Grove Station
in S8t. Louis, Missouri, in aceordance with the plans filad with the Commission
within six months of the effective date of this order.

Ordered: 3. That the asctual work of construction, maintenance, and
operation of the interloeking plant be carried out by J. M. Kurn and John
G. Lonsdale, Trustees, St. Louis-San Francisoo Railway Company, Debtor,
and that rearrangement of properties of the respective roads made necessary
beeauss of the instalation of the plant be performed by the railvoad owning
the property.

Ordered: 4. That the cost of rearrangement of property of the respec-
tive roads incidental to the construetion of the interlocker shall he borne by -
the party incurring the gost, and that the cost of eonstruction, maintenance,
and operation of the interlocking plant be divided as follows:

4. M. Kurn and John G. Lonsdale, Trustees, St. Louis-San Franeiseo

Raitway Company, Debtor, 66 2/3 per aent.

Guy A. Thompson, Trustes, Missouri Pacific Railroad Company, Debtor,

33 1/3 per cent.

Ordered: 5. That the portion of the eost of the econstruction, maintg-
nanes, and oparation of the interlocking plant to be borne by the Trustes for
the Missouri Pacific Railroad Company be paid in monthly installments to
the Trustees for the St. Touis-San Franciseo Railway Company.

Ordered: 6. That the Commission be notified of the sompletion of the
plant as provided in Goneral Order No. 10,

Ordered: 7. That this report and order shall take effeet ten days after
this date, and the Secretary of the Commission forthwith serve certified copy
of same on all parties interested hevein, and that each of said parties shall
notify the Commission before the effective date of this order, in the manner
preseribed by Section 5145 of the Publie Service Commission Law, whether
the terms of said report and order are aceepted and will be obeyed.

James, Chr.; BovEg, Fercuson, WiLson, Franars, GC.,
concur. .

In the Matter of the Application of the SPRINGFIELD GAS &

ELECTRIC COMPANY for a Certificate of Convenience
and Necessity to construct, maintain and operate electric
transmission and distribution lines in the County of Greene,
State of Missouri,

Case No. 9645.
Desided January 31, 1939,

1 (See Digest: Certificates of Convenience and Necessity, 12,) Electrical
Utility., Blanket Certificate. An slectrical utility operating within a
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munieipality and in the area adjscent thereto was granted a blanket cor-
tifisato of convenienee and necessity to extend its service in the ares sur-
rounding the municipality as might be required by the demand of new
customers, thereby eliminating the necessity of the utility making applics-
tion for authority for each mew extension.

2 (SeeDigest: Pleading, Practice and Procedure, 1-3.) Blanket Authority, ‘

Necessity of Hearing. A hearing was held not to be required for the
proper determination of the matters involved in an electrieal utility’s
application for blanket authority to extend its line anywhere within the
area adjacent to the municipality in which it operated,

3 (Seec Digest: Certificates of Convenience and Necessity, 12.) Electrical
Utility, Restriction of Blanket Authority. The Commission, in its order
granting an eloctrical wiility blanket suthority to extend its Hnes anywhere
within the area surrounding the munisipality in which it operated, restricted
such authority so as not to be applieable in any munieipality loeated in
sueh area. : :

REPORT AND ORDER OF THE COMMISSION.
BY THE COMMISSION: '

This case is hefore the Commission upon the appliéation of
the Springfield Gas & Electric Company, hereinafter referred to
as the applicant, for an order granting it a certificate of conven-
ience and necessily to consiruci, maintain and operate, as a
public utility, electric transmission and distribution lines for the
purpose of furnishing eleciric sérvice to the public within the
area surrounding but outside of the eily limits of the City of
Springfleld, Missouri,

{1-3] The applicant states that it is a Missouri corporation,
having been authorized to and is now engaged in the business
of supplying electric energy for light, heat, power and other uses
to the inhabitants residing in the corporate limits of the City of
Springfield, and in terrifory adjacent thereto, all in Greene
County, Missourl. It further states that by order of the County
Court of Greene County it is authorized to construct, maintain
and operate electric transmission and distribution lines, and other
necessary apparatus and equipment, in, along and across the
public highways of said county. It now plans to make further
extensions of its electric lines to new customers as the demand for
the service may require, and to make extensions and changes in
its present transmission and distribution lines as the need for
such extensions and changes requires, said exiensions and changes
to be made in conformity with its extension rule that it may have
on file with the Commission and in effect from time to time.

The applicant further states that because of the continued
request on the part of new and prospective eustomers for electric
service in the area deseribed in its application, it has filed this
application for a certificate of convenience and necessity to ex-
tend its lines and furnish the service throughout the area without

e —— e . K
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having to make application to the Commission for authority to
construct each individual extension,

A map is attached to the application, marked Applicant’s
Exhibit “B,”.which shows in detail the area in which the applicant
now seeks blanket authority to construet, maintain and operate
electric lines as the public convenience and necessity may re-
quire. This exhibit shows that the area for which the certifieate
is sought extends from the city limits of Springfield for varying
distances of approximately from five to ten miles. The applicant
has furnished with the application the names of all of the cor-
porations, mutnal associations, and individuals who own
and have in operation electric, telephone or communication lines
that from time to time may be paralleled or erossed by the electric
lines the applicant may be required to construct, maintain and
operate for the purpose of extending service to new customers or
into new territory within the prescribed area.

There is attached to the application, marked Exhibit 0
& copy of a letter which the applicant states has been sent to all
wire using persons or corporations, notifying them of the filing
of the application and its intent and purpose. There is also stated
in this letter that all lines are to be constructed in conformity
with the National Electrical Safety Code and as this Commission
may require. It is further stated that the applicant will notify
all parties whose lines may be affected at least fifteen days prior
to the date any extension or alterations are made in the lines of
the applicant. Letters from each of those parties have been
directed to this Commission and received, stating that they
waive notice of any hearing upon the matter invelved in this
case, and indicate no objeciions to the granting of the authority
the applicant seeks.

The applicant states that before constructing any lines along
a state highway il will secure authority from the State Highway
Commission for placing lines along the right-of-way of the high-
way affected. Inits petition it states that before making extension
to or any change in its lines it will give at least fifteen days notice
to any and all public utilities or utilities affected, and further
commits itself that in case of failure of the parties to reach an
agreement concerning such proposed change, the matter may be
submitted to the Commission for arbitration and determination,
as provided for in Section 118 of the Original Act creating the
Public Service Commission, now Section 5241 of the Revised
Statutes of Missouri, 1929,

With the information presented in the application the Com-
mission finds that a hearing is not required for the proper de-
termination of the matters involved, and after due consideration,

It is, therefore,

Ordered._' 1. That the Springfield Gas & Eleotrie Company be and is
hereby authorized to eonstruet, maintsin and operate electric transmission
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and distribution lines and system in, along, and across the highways of Greeng
County, and along such other routes as may be properly provided for in said
County, and along private right-of-way as may be seoured by the applicant,
with authority to furnish electric serviee to all persons in the ares for which
this certificats is granted, and in conformity with the extension rule the apph- ~
cant may from time to time have on file with the Commission and in effent,
such area being fully described on the map filed with the application, marked
Applieant’s Exhibit “B", which is hereby referred to and made a part hereof,
said arvea being rural territory surrounding the City of Springfisld, beyond
the city limits, and comprising a largs part of the County of Qreene County.
The authority hereby granted by the Commission does not grant permission
to serve within the corporate lHmits of any municipality unless the consent
of the proper municipal authorities shall first have been obtained, and until
a certificate of conveniende and necessity for the operation in said munieipal
area shall have been seeured from this Commission.

Ordered: 2, That said electric transmission and power lines and all
equipment connected therewith shall be constructed so as to conform to the
specifie Tules and regulations contained in the National FEleetrical Safety
Code, issuad by the United States Bureau of Standards, and where said trans-
mission lines eross the tracks of any railroad ecompany, said crossing shall be
constructed so as to conform to the specific rules and regulations eontained
in the Commission’s General Order No, 24, issued August 17, 1925. Further-
more, that said applicant hersin shall maintain and operate said transmission
lines and all equipment connected therewith in a reasonably safs and adequate
manner 80 s nob to endanger tho safety of the public or to interfere unreason-
ably with the service of other aerial lines, and shall give reasonable notice to
any other utility whose service might be affected by any proposed sonstruc-
tion or change; and that the Commission fully retains jurisdietion of the parties
and the subjest maiter of this proceeding, on the svidenss now before the
Commission, for the purpose of making such further order or orders as may
be necessary.

Ordered: 3. Wherever said transmission lines may or do parailel aerial
lines belonging to or operated by other companies or individusals or eross such
line or lines or eome in dlose proximiiy thereto so as to eause induction or
other eleetrical inierference, thersby making necessary changes in said line
or lines or in the said line or lines of the applicant for the general benefit and
safety of the public, the expense, if any acerued in making such changes shall
be determined by an agreement between the parties operating such lines and
the appticant, and in ease of failure of the parties to reach suech agresment in
settlement thereof, the matter may be submitted to the Public Service Com-
mission for arbitration and determination as provided for in Seotion 118 of
the Original Aet oresting the Public Service Commission of this State, now
Boetion 5241 of the Revised Statutes of Missouri for 1929,

Ordered: 4. That before heginning the construction of any slectrieal
power and transmission line in the terrvitory herein designated and before a
shange is made in the location, phase or voltage of any electrie line that may
be in operstion, the applicant shall give all other utilities affected by such
shange or construction at least 15 days' written notics, showing in sufficient
detail what the proposed comstruetion or ehange will be to enable competent
representatives of those utilities to determine what action the particular utiity
or utilities may desire to take with reference therasto.

Ordered: 5. That this order shall take effect ten days after the date
hereof, and that the Secretary of the Clommission shall forthwith serve on all
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parties interasted herein, a certified copy of this report and order, and that the i
applicant and all other interested parties shall notify the Commission before
the effective date of this order, in the manner preseribed by Section 25 of the
.Public Serviece Commission Law (See. 5145, R. 5. Mo. 1929), whether the
terms of this order are accepted and will be obeyed.

James, Chr.; Bover, Fereuson, WiLsonN, Francis, CC.,
cOnCur.

WEAVER W. SCHERFF, Application for an extension of reg-
ular route. (Supplemental to T-7.)

Case No. T-68528.
Decided February 1, 1938,

1 {See Digest: Certificates of Convenience and Necessity, 11a) Motor
Carrier Application, Duty of the Commission. The Commission, in the
determination of public convenisnce and necessity of a proposed motor
carrier operation, must not only find the existence of convenience and
necessity, but must also sxamine minutely the carrier seeking the authoerity
and those carriers who might be affected by the granting of the anthority.

2 (See Digest: Certificates of Convenience and Necessity, 20-24.) Ex-
tension of Motor Carrier Authority. Inadequate Joint Service. A motor
earrier was granted authority to furmish direet serviece to certain points
previously served by a joint service arrangement with a conourring carrier
when it was shown that the latier had failed or refused to properly fulfil I
its obligation under the joint service arrangement and was thereby destroy- 1
ing the service rendered $o the public by the applicant earrier. ;

APPEARANCES!

H. H. Hoff for the Applicant.

D. D. McDonald for Schien Truek Line.

R. W. Hedrick for Missouri Pacific Railroad Company.

J. R. Rose for Spears Ship-By-Truck Company, Cole Motor
Service, and William H. Yontz,

REPORT AND ORDER OF THE COMMISSION.
BY THE COMMISSION: o

Weaver W, Scherff, an individual, the applicant herein, is
the holder of Certificate of Convenience and Necessity and Inter-
state Permit No, T-7, under which he is authorized to engage
in the business of transporting freight as a motor carrier between
California, Missouri, and St, Louis, Missouri, over U, S, Highway
No. 50 and serves the intermediate towns of McGirk and Center-
town and the neighboring peints of Jamestown, High Pointf and
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