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Comes now the Missouri Industrial Energy Consumers (“MIEC”) and for its response to the Commission’s August 9 Order states as follows:


1.
 The Commission’s Order invited comments from interested parties with respect to the possibility of the Commission holding a joint hearing with the Kansas Corporation Commission (“KCC”) to address certain differences in jurisdictional allocation methodology as it affects Kansas City Power & Light Company (“KCP&L”).  MIEC has carefully considered the concept and has reviewed the Commission’s order in KCP&L’s most recent rate case (ER-2010-0355) and the history of allocations used in Missouri and Kansas.  Based on this review, MIEC strongly recommends the Commission not proceed with joint hearings concerning jurisdictional allocations.


2.
KCP&L contends that it loses money when it makes off-system sales because Kansas and Missouri use different allocation methods.  KCP&L argues that the KCC uses a method advantageous to Kansas and that the Commission uses a method advantageous to Missouri, but is disadvantaged because the allocation factors which are applied to margins from off-system sales add up to more than 100%.  


3.
MIEC notes that (a) differences in the allocation of certain elements of revenue requirements between the different regulatory jurisdictions is neither unusual nor indicative of unfairness to the utility, and (b) to the extent that there is a perceived problem, the problem is one of KCP&L’s own making as a result of proposing and indeed stipulating to the KCC’s use of a novel methodology for allocating off-system sales.  


4.
Any utility that operates in more than one regulatory jurisdiction is subject to the possibility that its various regulatory bodies will not adopt the same allocation approach for each and every element of revenue requirement.  This is not unusual because each state has its own set of statutes, precedent and policies.  Furthermore, the methodologies adopted in any particular case are going to be a function of the nature of the evidence presented in each case, as well as the stipulations entered into by the parties in each case.  And, focusing just on a single allocation (off-system sale margin) ignores the fact that each regulatory jurisdiction must consider all relevant factors and that jurisdictional allocation factors are but one of many factors that each regulatory commission must consider when determining the reasonableness of a utility’s revenue requirement.  Accordingly, it would be wrong to focus on the treatment of a single element of revenue requirement and ignore all of the others.  


5.
Both Kansas and Missouri have made decisions and adopted allocation methods based on their evaluation of the evidence presented to them in rate cases, including stipulations entered into by KCPL.  It is difficult to see what possible benefit could be gained by having joint hearings with Kansas, when both Kansas and Missouri have an obligation to set rates based on their own unique statutory framework, regulatory precedent, and their evaluation of evidence presented to them in evidentiary proceedings.  


6.
The allocation of margins on off-system sales that is followed by the Missouri Commission is the method which is widely accepted in the industry and was adopted by this Commission after hearing evidence in KCP&L’s first case under the Regulatory Plan.  The adoption of this method is concisely summarized in the Commission’s Report and Order issued December 21, 2006 in Case No. ER-2006-0314 at pages 38-40.  

Staff recommends that the Commission continue to use the energy allocator for revenues from non-firm off-system sales of energy, including the margin component thereof.  This is the time-tested and widely accepted method for allocating such revenues in this state because it is appropriate for allocating revenues and associated costs that are purely variable with the amount of energy sold.

The Staff opposes the Company’s proposal, which would shift some $4.4 million in revenues from KCP&L’s Missouri jurisdiction to its Kansas jurisdiction.  Other parties, such as OPC, Praxair, MIEC, and DOE, support the traditional energy allocation mechanism proposed by the Staff.

The Commission finds that the competent and substantial evidence supports Staff’s position, and finds this issue in favor of Staff.  A primary concern is the underlying philosophy implied by utilization of the unused energy allocator.  Specifically, the unused energy allocator rewards the lower load factor of KCP&L’s Kansas retail jurisdiction by allocating a greater percentage of the profit from non-firm off-system sales to that jurisdiction.  Load Factor is average energy usage divided by peak demand.  The higher the load factor, the closer the average load is to peak demand.  The lower load factor of KCP&L’s Kansas jurisdiction causes the Company to build higher energy cost combustion turbines, which provide KCPL with less opportunity to make off-system sales.

In KCP&L’s recent Regulatory Plan case (Case No. EO-2005-0329), some $14 million in expenditures was authorized for demand response programs that should result in increasing KCP&L’s load factor, and hence, reducing KCP&L’s need to acquire higher energy cost combustion turbines.  Yet, KCPL proposes to allocate a greater proportion of the off-system sales margin to the lower load factor Kansas jurisdiction.  Thus, use of the unused energy allocator creates a possible disincentive to implement projects aimed at increasing load factor.  Furthermore, application of the unused energy allocator ignores the fact that, thanks to Missouri’s higher load factor, Kansas is already benefiting to a greater extent than Missouri from a lower overall cost of energy.

The only costs assigned to non-firm off-system sales is the fuel and purchased

power costs – the variable costs – hence the appropriateness of using the energy allocator.  This is consistent with the way KCPL itself allocates the costs relating to the energy portion of firm capacity contracts – using the energy allocator.  The reason is simple – the energy allocator is used to allocate variable costs of fuel and purchased power costs relating to retail sales.  Using the same rationale, the energy allocator is equally appropriate to use as the allocation factor for both energy of firm (as KCPL does) and non-firm off-system sales.  The demand based unused energy allocator should not be used to allocate off-system sales – either energy from firm capacity sale contracts or non-firm off-system sales.  Because plant is not dedicated to support non-firm off-system sales, there is no associated demand charge.

KCP&L’s settlement of its Kansas case, recently approved by the Kansas Corporation Commission, is a “black box” settlement, meaning that the Commission cannot tell what level of off-system sales are built into KCP&L’s Kansas rates.  This means that any off-system margins that this Report and Order would ostensibly assign to Kansas would not go to Kansas ratepayers, but instead would go to KCPL shareholders.  This Report and Order sets KCP&L’s Missouri rates at a just and reasonable level; any assignment of off-system sales margin away from Missouri using KCP&L’s proposed allocator would result in a windfall for KCPL shareholders.  Thus, the Commission will reject KCP&L’s novel unused energy allocator, and will use the energy allocator proposed by Staff and other parties. [Footnotes omitted.]

Since this decision, the Commission has continue to apply the energy allocation method to margins earned from off-system sales.  This continues to the appropriate methodology and should not be changed. 

7.
Despite the Commission’s decision in Case No. ER-2006-0314, KCP&L continued to advocate for this “unused energy” method in Kansas up until the case that was filed in December 2009 in Docket No. 10-KCPE-415-RTS.  In between the 2006 case and the 2009 case, KCP&L stipulated and agreed to apply the “unused energy” allocation factor in its rate cases in Kansas.  KCP&L only would have made these agreements because it found that the totality of the result of its stipulations was beneficial to it.  If it were truly concerned with the allocation of off-system sales, as an issue paramount to others, it would not have entered into stipulations that required the application of the “unused energy” allocation method in Kansas.  Instead, it would have advocated to use the method which the Commission has chosen to use.

8.
It is not surprising that the KCC would embrace the “unused energy” method offered to it by KCP&L when the result is more favorable to Kansas than the energy allocation methodology used.  The KCC cannot be blamed for accepting such an attractive offer, and KCP&L certainly bears responsibility for making the offer and turning its back on Missouri customers. 

9.
If there is a concern that KCP&L will not diligently pursue its responsibility to maximize the return from the assets that Missouri customers are paying for in their rates (i.e., maximizing off‑system sales margins), then the Commission must set high goals for KCP&L when it establishes KCP&L’s revenue requirements.  And, the Commission may also take this concern into account if KCP&L ever requests permission to employ a fuel adjustment clause.  If KCP&L chooses to argue that it has a disincentive to maximize off-system sales margins because of the different allocation methods, then the Commission should forever prohibit KCP&L from having the advantage of the fuel adjustment clause and should set the off-system sales margin bar high in rate cases in order to give KCP&L the appropriate incentive to maximize off-system sales margins.  


WHEREFORE, the MIEC requests that the Commission determine not to proceed with joint hearings concerning jurisdictional allocations.
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