BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Xspedius 
)

Management Co. Switched Services, LLC
)


for a Certificate of Service Authority to Provide 
)


Basic Local Telecommunications Service in
)
Case No. CA-2002-1153
Portions of the State of Missouri and for 
)

Competitive Classification
)

ORDER GRANTING BASIC LOCAL CERTIFICATE OF SERVICE AUTHORITY


On June 24, 2002, Xspedius Management Co. Switched Services, LLC, applied to the Commission for a certificate of service authority to provide basic local telecommunications services in Missouri under Sec​tions 392.410 ‑ .450, RSMo 2000.
  Xspedius’ application was filed as a part of a series of pleadings by which Xspedius and affiliated companies sought, and received, authority from the Commission to acquire the assets of American Communications Services of Kansas City, Inc. (ACSI of Kansas City).  ACSI of Kansas City was bankrupt and Xspedius asked the Commission to expedite its consideration of the proposed acquisition to ensure that ACSI of Kansas City’s customers continued to receive telecommunications service. 

Xspedius needed to have a certificate of authority before it could provide basic local service to ACSI of Kansas City’s customers.  In order to permit Xspedius to promptly provide those services, the Commission, on July 9, 2002, granted Xspedius a temporary certificate of service authority to provide basic local telecommunications services in all exchanges currently served by Southwestern Bell Telephone Company.  By its terms, the temporary certificate will remain in effect until July 9, 2003, unless sooner canceled by the Commission.  On August 30, 2002, the Commission approved Xspedius’ tariff adopting the operating tariffs of ACSI of Kansas City, effective September 2, 2002.  Since that date, Xspedius has been authorized to provide basic local services pursuant to the temporary certificate.     

In its application for permanent authority, Xspedius asked the Commission to classify it as a competitive company and to waive certain statutes and rules as authorized by Sections 392.361 and 392.420.  Xspedius is a Delaware corporation with principal offices located at P.O. Box 1116, O’Fallon, Missouri 63366-1116.

The Commission issued a notice and schedule of applicants on July 2, 2002, directing interested parties wishing to intervene to apply to do so by August 1, 2002.  No applications to intervene were received.  On March 14, 2003, the Staff of the Commission filed its recommendation regarding Xspedius’ application.  

Xspedius seeks certification to provide basic local telecommunications services in the Missouri exchanges that are currently served by Sprint, CenturyTel, Spectra, and SBC. Xspedius is not asking for certification in any area that is served by a small incumbent local exchange carrier (ILEC).  Xspedius is requesting that its basic local services be classified as competitive and that the application of certain statutes and regulatory rules be waived.

Section 392.455 sets out the requirements for granting certificates to provide basic local telecommunications service to new entrants.  A new entrant must:  (1) possess sufficient technical, financial and managerial resources and abilities to provide basic local telecommunications service; (2) demonstrate that the services it proposes to offer satisfy the minimum standards established by the Commission; (3) set forth the geographic area in which it proposes to offer service and demonstrate that such area follows exchange boundaries of the ILEC and is no smaller than an exchange; and (4) offer basic local telecommunications service as a separate and distinct service.  In addition, the Commission must give due considera​tion to equitable access for all Missourians to affordable telecommunica​tions services, regardless of where they live or their income.  Staff’s recommendation indicates that Xspedius has met all of these requirements. 

The Commission may classify a telecommunications provider as a competitive company if the Commission determines that it is subject to suffi​cient competition to justify a lesser degree of regulation.
  In making that determination, the Commission may consider such factors as market share, financial resources and name recognition, among others. 
  In addition, the Commission may classify a telecommunications company as a competitive telecommunica​tions company only upon a finding that all telecommunications services offered by such company are competitive telecommunications services pursuant to Section 392.361.3.  

Staff’s recommendation indicates that Xspedius should be classified as a competitive telecommunications company.  The Staff agrees that Xspedius’ switched

exchange access services may be classified as a competitive service, conditioned upon certain limitations on Xspedius’ ability to charge for its access services.  Those limitations are as follows:

A.
Xspedius’ originating and terminating access rates will be no greater than the lowest Commission-approved corresponding access rates for each ILEC within whose service area Xspedius seeks to provide service, unless a greater rate is authorized by the Commission pursuant to Sections 392.220 and 392.230, RSMo. 

B.
The certificate and service classification for switched access service is conditioned on the continued applicability of Section 392.200, and the requirement that any increases in switched access services rates above the maximum switched access service rates set forth in the previous condition shall be made pursuant to Sections 392.220 and 392.230, and not Sec​tions 392.500 and 392.510.

C.
If the directly competing ILEC in whose service area Xspedius is operating decreases its originating or terminating access service rates, Xspedius shall file an appropriate tariff amendment to reduce its originating or terminating access rates in the directly competing ILEC’s service area within 30 days of the directly competing ILEC’s reduction of its originating or terminating access rates. 

The Commission may waive the application of its rules and certain statutes if the Commission determines that waiver is consistent with the purposes of Chapter 392, RSMo. Staff recommends that the Commission grant Xspedius the standard waivers requested by Xspedius and listed in the Commission’s Notice of Applications.  

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact:

A.
The Commission finds that competition in the basic local exchange telecommunications market is in the public interest.

B.
The Commission finds that Xspedius has met the requirements of 4 CSR 240‑2.060(4) for applicants for certificates of service authority to provide telecommunica​tions services.

C.
The Commission finds that Xspedius meets the statutory requirements for provision of basic local telecommunications services and has agreed to abide by those requirements in the future.  The Commission determines that granting Xspedius a certificate of service authority to provide basic local exchange telecommuni​cations services is in the public interest.  

D.
The Commission finds that Xspedius is a competitive company and should be granted waiver of the statutes and rules set out in the ordered paragraph below.

E.
The Commission finds that Xspedius’ certification and competitive status should be expressly conditioned as recommended by Staff.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclusions of law.

The Commission has the authority to grant certificates of service authority to provide telecommunications service within the state of Missouri.  Xspedius has requested certification under Sections 392.410 ‑ .450, which permit the Commission to grant a certificate of service authority where it is in the public interest.  Sections 392.361 and .420 authorize the Commission to modify or suspend the application of its rules and certain statutory provisions for companies classified as competitive or transitionally competitive.

The federal Telecommunications Act of 1996 and Section 392.455 were designed to institute competition in the basic local exchange telecommunications market in order to benefit all telecommunica​tions consumers.  

IT IS THEREFORE ORDERED:
1. That Xspedius Management Co. Switched Services, LLC, is granted a certificate of service authority to provide basic local telecommunications services in the state of Missouri, subject to the conditions of certification set out above and to all applicable statutes and Commission rules except as specified in this order.  

2. That the Temporary Certificate of Service Authority granted to Xspedius Management Co. Switched Services, LLC, on July 9, 2002, is canceled.

3. That Xspedius Management Co. Switched Services, LLC, is classified as a competitive telecommunications company.  Application of the following statutes and regulatory rules shall be waived:

Statutes

392.210.2
-
uniform system of accounts
392.240.1
-
rates-rentals-service and physical connections

392.270
-
valuation of property (ratemaking) 
392.280
-
depreciation accounts 
392.290
-
issuance of securities 
392.300.2
-
acquisition of stock 
392.310
-
stock and debt issuance 
392.320
-
stock dividend payment 

392.340
-
reorganization(s) 
392.330
-
issuance of securities, debts and notes 
Commission Rules

4 CSR 240-10.020
-
depreciation fund income 

4 CSR 240-30.010(2)(C)
-
posting of tariffs

4 CSR 240-30.040
-
uniform system of accounts

4 CSR 240-32.030(4)(C)
-
exchange boundary maps

4 CSR 240-33.030


-
minimum charges

4. That the certification and competitive status granted to Xspedius Management Co. Switched Services, LLC, are expressly conditioned upon the following conditions:

A.
Xspedius’ originating and terminating access rates will be no greater than the lowest Commission-approved corresponding access rates for each ILEC within whose service area Xspedius seeks to provide service, unless a greater rate is authorized by the Commission pursuant to Sections 392.220 and 392.230, RSMo. 

B.
The certificate and service classification for switched access service is conditioned on the continued applicability of Section 392.200, and the requirement that any increases in switched access services rates above the maximum switched access service rates set forth in the previous condition shall be made pursuant to Sections 392.220 and 392.230, and not Sec​tions 392.500 and 392.510.

C.
If the directly competing ILEC in whose service area Xspedius is operating decreases its originating or terminating access service rates, Xspedius shall file an appropriate tariff amendment to reduce its originating or terminating access rates in the directly competing ILEC’s service area within 30 days of the directly competing ILEC’s reduction of its originating or terminating access rates. 

5.
That this order shall become effective on March 30, 2003.

6.
That this case may be closed on March 31, 2003.







BY THE COMMISSION
Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Morris L. Woodruff, Senior Regulatory Law Judge,

by delegation of authority  pursuant to 

Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 20th day of March, 2003.

� All statutory references are to the Revised Statutes of Missouri (RSMo), revision of 2000, unless otherwise indicated.


� Section 392.361.2.


� In the Matter of the Investigation for the Purpose of Determining the Classification of the Services Provided by Interexchange Telecommunica�tions Companies Within the State of Missouri, 30 Mo. P.S.C. (N.S.) 16 (1989); In the Matter of Southwestern Bell Telephone Company’s Application for Classification of Certain Services as Transitionally Competitive, 1 Mo. P.S.C. 3d 479, 484 (1992).
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