BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Aquila, Inc.
)

for Permission and Approval and a Certificate
) 

of Public Convenience and
Necessity

) 

Authorizing it to Acquire, Construct, Install,       
)
Case No. EA-2006-0309
Own, Operate, Maintain, and otherwise Control
)
And Manage Electrical Production and Related
)
Facilities in Unincorporated Areas of Cass 
)
County, Missouri Near the Town of Peculiar.
)
NEARBY RESIDENTS’ SUGGESTIONS IN SUPPORT OF CASS COUNTY’S MOTION TO DISMISS, AND IN THE ALTERNATIVE, 

MOTION TO LIMIT SCOPE OF THIS PROCEEDING 
COMES NOW Frank Dillon, Kimberly Miller, and James E. Doll (hereinafter collectively as “Nearby Residents”), and in support of Cass County’s March 20, 2006 Motion to Dismiss, offer these suggestions:  

I. Introduction
The Nearby Residents believe that Aquila, Inc.’s (Aquila’s) January 25, 2006 Application (“Application”) is deficient and thus should be dismissed or rejected until Aquila has received the required consent of the proper municipal authorities to build a power plant at the location where it retroactively has proposed to build.  The Missouri Public Service Commission (Commission) has absolutely no statutory power to engage in zoning or to issue decisions that impact land use planning, and thus for it to consider proceeding in the manner that Aquila now suggests is an invitation for the Commission to act far outside of its lawful authority.  
In the alternative, the Nearby Residents respectfully suggest that the Commission clarify that it will explicitly limit the scope of this case to Aquila’s request for a specific certificate of convenience and necessity to build a power plant in the proposed region, without any consideration of whether local zoning authority should be preempted.  Nearby Residents are recommending that the Commission should proceed to consider the granting of a certificate but only if it is conditioned upon Aquila ultimately securing the proper approvals from the local zoning authority.   By respecting the parallel authority vested in Cass County to regulate land use planning, the Commission will be acting consistent with the law as recently stated by the Missouri Court of Appeals as well as acting consistent with its own past practice.  By issuing such a clarification, the Commission would be avoiding a tremendous amount of unnecessary litigation, both in this forum and in the appellate courts.  Furthermore, it will send a message that the Commission is not the place for utilities to open the floodgates for future controversial zoning disputes, and that the Commission will not itself attempt to exercise eminent domain on their behalf.  
II. Argument
Although it was not readily apparent what Aquila was requesting from its Application, Aquila’s subsequent pleadings have made it crystal clear that what it is actually seeking from this Commission is much more than a specific certificate of convenience and necessity.  Aquila blatantly seeks an order that would purport to strip all local zoning authority from Cass County and would claim to exempt Aquila from a current land use designation that is inconsistent with the facilities it has built (all the while knowing of such inconsistencies, and while under an injunction ordering it not to build such facilities).  An order from the Commission asserting such a zoning decision would not be unlawful, unreasonable, arbitrary and capricious.

The Court of Appeals clearly stated that the Missouri Legislature has given the Public Service Commission no zoning authority whatsoever:

While it is true that the Commission has extensive regulatory powers over public utilities, the legislature has given it no zoning authority, nor does Aquila cite any specific statutory provision giving the Commission this authority.  See Mo. Power & Light Co., 18 Mo.P.S.C. (N.S.) 116, 120 (1973) . . . 
Cass County v. Aquila, 180 S.W.3d 24 (W.D. 2005).

The Commission’s legal authority is limited to those powers that it has been granted by statute.  None of the Commission’s powers listed in Chapter 386 or in Chapter 393 grant the power to issue a zoning decision.  The Court of Appeals also noted in the Cass County case that the Public Service Commission has promulgated no rules requiring the type of information that would be required of utilities seeking a certificate for approval of plant construction.  No procedures guide how the Commission could issue a proper land use decision or on what evidence it must base such a decision (even arguing such powers were within its legal grasp).  A decision exempting zoning is itself an act of zoning.

While the Court of Appeals has pondered how to interpret the “ambiguous” Section 64.235, it did not have cause to review a completely unambiguous statute that was adopted in the very same year (1959) and which directly addresses the legal result of any conflict between zoning regulations and other laws.  Section 64.285 states that a county’s power to regulate the use of land shall supersede any other statute that would otherwise interfere with such power.  Period.  No exceptions.


Although certificates of convenience and necessity have been sought and approved for some power plants (and for water plants) in the past, no utility in Missouri history has ever requested from the Commission a certificate that would claim to preempt zoning regulations.  The Nearby Residents believe that an order purporting to issue such a certificate would be unlawful.  Any such decision would almost certainly be appealed, leading to further uncertainty and unnecessary legal expense for all parties involved.  

Furthermore, if the Commission were to attempt to usurp Cass County’s legal authority as requested, it would be sanctioning the taking of private property rights (without just compensation, no less).  The Court of Appeals clearly stated that Aquila does not have such unfettered power of eminent domain.  Neither does the Commission.
Even if the Commission believes that it has some inherent ability to condemn private property on Aquila’s behalf, it should not exercise such authority.  The Nearby Residents believe that condemnation of private property by an agency such as the Commission would be simply immoral and contrary to good public policy.  Governor Matt Blunt’s Eminent Domain Task Force has recently recommended the following limitation: 
Recommendation #10  Statement:  Only government agencies whose officials are elected or who are directly responsible to elected officials should have the power of eminent domain.

Final Report, Missouri Eminent Domain Task Force, issued on December 20, 2005.

Missouri Public Service Commissioners are not elected, but rather they are appointed to serve for set terms.  On the other hand, the Nearby Residents who oppose the proposed location of the power plant, as well as those Cass County residents who believe that the power plant should be located on South Harper Road, each have the ability to vote for their county commissioners.  The Cass County Commission is in the best position to weigh the needs and desires of its local residents.  There is no need for the Commission to be interjected into local disputes of this nature.


In order to ensure that the Commission is acting within the law and to ensure that the dual authorities of certification and zoning are both respected, the Commission should issue an order of clarification, clearly limiting the scope of this proceeding to matters relating to the convenience and necessity for a power plant in this region of the state.  The Commission should clearly state at this point in the case that it will not be entertaining the issuance of an order that purports to usurp Cass County’s lawful right to regulate land use planning with regard to power plants proposed in areas covered by that county’s master plan.  Another way to accomplish this clarification would be to clearly state that any certificate issued in this case will be conditioned upon Aquila ultimately securing the proper local zoning approvals for its proposed power plant.
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