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Staff's Suggestions in Support of Stipulation and Agreement

COMES NOW the Staff of the Missouri Public Service Commission and for its suggestions states:


1.
On January 27, 2003, CenturyTel of Missouri, LLC (CenturyTel), the Office of the Public Counsel, and the Staff filed a Joint Motion To Open Case and Stipulation And Agreement.


2.
In Case No. TO-99-294, the Commission determined that GTE Midwest Incorporated was subject to price cap regulation under § 392.245 RSMo.
,


3.
In Case No. TM-2002-232, the Commission authorized GTE Midwest Incorporated d/b/a Verizon Midwest to transfer its exchanges to CenturyTel, granted CenturyTel’s certificates of service to provide basic local and intrastate interexchange telecommunication services, and held that CenturyTel shall be subject to price cap regulation pursuant to § 392.245.2 RSMo 2000.


4.
The first three sentences of § 392.245.5 RSMo 2000 provide:

5. Each telecommunications service of an incumbent local exchange telecommunications company shall be classified as competitive in any exchange in which at least one alternative local exchange telecommunications company has been certified under section 392.455 and has provided basic local telecommunications service in that exchange for at least five years, unless the commission determines, after notice and a hearing, that effective competition does not exist in the exchange for such service. The commission shall, from time to time, on its own motion or motion by an incumbent local exchange telecommunications company, investigate the state of competition in each exchange where an alternative local exchange telecommunication company has been certified to provide local exchange telecommunications service and shall determine, no later than five years following the first certification of an alternative local exchange telecommunication company in such exchange, whether effective competition exists in the exchange for the various services of the incumbent local exchange telecommunications company.  If the commission determines that effective competition exists in the exchange, the local exchange telecommunications company may thereafter adjust its rates for such competitive services upward or downward as it determines appropriate in its competitive environment. 

In other words, this section directs the Commission to investigate the state of competition in a price cap regulated company’s exchange no later than five years after an ALEC was certified in such exchange and creates a presumption that effective competition exists five years after an ALEC began providing basic local telecommunications in the exchange.      


5.
There exists uncertainty as to when the five year clock for the § 392.245.5 review of the status of competition in the exchanges of CenturyTel began to run and when the presumption of effective competition begins.  The Staff had contacted CenturyTel about beginning the investigation under the premise that the five year clock for CenturyTel, as the successor to GTE Midwest Incorporated, continues to run from the first provision of basic local service by an alternative local exchange telecommunications company (ALEC) in GTE Midwest Incorporated’s exchanges in July 1998.  


6.
As a resolution to this uncertainty, the parties stipulate that the five year clock for reviewing the statutes of competition in CenturyTel’s exchanges began running on August 31, 2002.  Such a construction is consistent with the general principle of corporate law that a corporation (here CenturyTel) purchasing the assets of another corporation (here GTE Midwest Incorporated) does not assume the rights and responsibilities of the selling corporation.
,


7.
A corollary to the stipulation is the presumption that effective competition will exist in CenturyTel’s exchanges beginning September 1, 2007, rather than July 2003 under GTE Midwest Incorporated’s clock.      

8.
Notwithstanding the parties’ stipulation, the  matter of the Commission’s authority to hold that CenturyTel’s five-year clock started on August 31, 2002, i.e., that CenturyTel did not assume GTE Midwest Incorporated’s five-year clock, is a question of first impression.  The Staff recognizes that the Commission is not bound by a stipulation to the extent that it represents an attempt to fix a conclusion of law.  See, Bull v. Excel Corp., 985 S.W.2d 411, 417 (Mo. App. WD 1999).  Although CenturyTel is a signatory to the Stipulation, the Commission also should be aware that its future management and attorneys could potentially decide to launch a collateral attack on the Commission’s decision from this case on the ground that the Commission was without jurisdiction to make the requested holding regarding the initiation of Century-Tel’s five-year clock on August 31, 2002.  The Court in State Tax Commission v. Administrative Hearing Commission, 641 S.W.2d 69 (Mo. banc 1982), held that the Legislature could not authorize the AHC to render a declaratory judgment regarding the validity of agency rules because  it was not a court.  But the Court did describe agency jurisdiction as follows:  “Agency adjudicative power extends only to the ascertainment of facts and the application of existing law thereto in order to resolve issues within the given area of the agency expertise.”  641 S.W.2d at 75.  It is unlikely, however, that a collateral attack would  be successful because the Commission has jurisdiction over incumbent LECs generally, because CenturyTel has submitted to in personam jurisdiction in this case, and because the Commission must ascertain on what date CenturyTel’s five year clock began to run in order for the Commission to implement Section 392.245.5.  A successful collateral attack would mean that there is a presumption of the beginning of effective competition in CenturyTel’s exchanges in July 2003.

9.
Finally, the Stipulation recognizes that CenturyTel may adjust its rates consistent with a starting date of August 31, 2002, for the application of § 392.245 to CenturyTel.  In fact, CenturyTel informs the Commission through the Stipulation that it intends to request an investigation of the state of competition for a small number of exchanges and specific services during 2003.


WHEREFORE, the Staff requests the Commission to approve the terms of the Stipulation and Agreement, specifically the parties’ stipulation that the five year clock for reviewing the status of competition in CenturyTel’s exchanges began running on August 31, 2002.
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� In the Matter of the Petition of GTE Midwest Incorporated Regarding Price Cap Regulation Under RSMo Section 392.245 (1996).  Order Approving Price Cap Application issued January 26, 1999, effective February 5, 1999.


� In Case No. TO-2001-29, the Commission approved GTE Midwest Incorporated’s use of the fictitious name Verizon Midwest.  Order Recognizing Change of Corporate Name and Approving Adoption Notice issued July 21, 2000.


� In the Matter of the Joint Application of GTE Midwest Incorporated, d/b/a Verizon Midwest, and CenturyTel of Missouri, LLC, for 1) Authority to Transfer and Acquire Part of Verizon Midwest’s Franchise, Facilities or System Located in the State of Missouri; 2) for Issuance of Certificate of Service Authority to CenturyTel of Missouri, LLC; 3) to Designate CenturyTel of Missouri, LLC, as Subject to Regulation as a Price Cap Company; and 4) to Designate CenturyTel of Missouri, LLC, as a Telecommunications Carrier Eligible to Receive Federal  Universal Service Support, Report and Order issued May 21, 2002.


� See, 19 Am. Jur.2d, Corporations §§ 2507-2512.


� A contrary position would be that CenturyTel, as a successor in interest incumbent local exchange telecommunications company, assumed GTE Midwest Incorporated’s five year clock.
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